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DICH VAN BAN LUAT PHAP TIENG VIET
SANG TIENG ANH TU GOC PO NGU DUNG HOC

[.é Hung Tién'"

Mot s6 dac diém cua vdn ban ludt phdp va viée dich loai vdan bdn nay

Van ban luat phap 1a mot thé loa dién ngén ¢o nhiéu nét rat khac hiét so véi cac
thé loar van ban khac do muc dich gino uép dac thu caa no qui dinh. D6 1a tinh qui uoe
hoa cao do 1 thé thite, ¢ phap téi tir vung. Chinh vi vav viée dich loai van ban nay ¢6
nhicu van dé dac biét so van viée dich cac van ban thong thuong. Trude hét ta hav xem
xet nhing dac diém chinh eta thé loai van ban luat phap va viée dich thuat loai van
ban nay qua y kién mot sé6 nha nghién cuu.

Wilss [10. tr.37] nhan dinh vé van ban luat phap va dich loai van ban nay nhu sau:

Vi ca ngon ngit goc va dich déu co cdc luge d6 dinh san cdc cdch dién dat bang
ngén ngit, cac khuon mau da dwde thica nhan cua hanh vi ngon ngit va cdc ludt
lé chat ché nén tac dong thong bao dich thudt nam o su hién thue hoa d ngon
ngi dich chuan hoat dong dac thu: cac chuan nav co ban la thuoc not tar ngon
ngit va do vay chung cung duve quy wde hoa trong not bo ngon ngit do.

Koller [6] cang tan thanh v kién trén va thua nhan ¢6 mét quan hé chat ché cua
cac mau su dung ngon ngi trong cac kiéu loai van ban da duge quy ude hoa cao do nhu
van ban luat, va khi dich, ngudi dich phai tén trong cac mau st dung ngon nga da duge
quy ude hoa cna tung ngon ngd, tim sy tuong dudgng vé chie nang gida chung dé
chuyén dich.

Xem xét viin ban luiat phap theo goe do ngit dung hoe thue chat 1a xét viee kén tao
eac quyén va nghia vu phap luat trong van ban tiéng Viét nhu the nao. Theo Gibbons [3],
Tiersma [9]. Hatim [5] chie nang co ban eda van ban luat phap 1a xic lap cac quyén
nghia vu. Vé phudng dién ngon ngi hoe, theo Halliday va Martin [4), ¢ic quyén va
nghia vu dude tao lap qua chire nang hén nhan anterpersonal function) cua ngd nghia,
va tinh thai la phuong thue pho hop dé thé hién chue nang nay. Kiéu hinh thai chuc
phan véi ba loai ¥ nghia chinh lia: su bat bude. su cho phép va su cim doan dude su
dung chu yéu dé tao lap quyén va nghia vu. Trén van ban cac phuong tién ngon ngd
chinh dé thé hién cac y nghia trén la cac vi tix tinh thai. cac to hop tinh thai tinh va
bien phap ham an. Nai cach khac cic nghia bat buée, cho phép va cam doan dude van

ban hoa bang ha phuong thue: hién ngon (explicit) va ham ngon Gmphceit).
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Xét trén cac tiéu chi ma nglt canh tinh hudng dat ra cho van ban luat phap la tinh
chat ché va tinh minh xac thi van ban luat phap tiéng Viét. bén canh phuong thuc hién
ngdn con ¢ ca cach biéu hién cac quyén va nghia vu trén van ban bing phuong thyce
ham ngén. Phuong thic ham ngoén. von la phuong thie phé bién cta ngén ngd déi
thuong, thuong lam yéu tinh chat ché va minh xac di rat nhiéu. Day la mot trong
nhiing nguyén nhan chinh lam van ban luat phap tiéng Viét chua tao ra duce nhiéu cac
quy pham ré rang cu thé theo yéu cau ctia thuc té luat phap. Su tinh lude cac vi tif tinh
thai, cac t6 hgp tinh thai tinh trong mot s6 diéu luat da lam suy yéu di rat nhiéu tinh
minh xac va chat ché cta diéu khoan va déi khi gay ra tinh trang giai thuyét diéu luat
theo cac cach khac nhau, do ngudi doc phai vién téi su trg giip cua cac yéu té dong van
ban va ngit canh. Tir dé dan tdi viéc cac diéu khoan nay tré nén chung chung mo hé
hodc con 6 dang dudng 161 chinh sach. nhu nhan xét caa mot sé nha nghién ciu luat
phap nude ta (Dao Tri Uc [2], Nguyén Dang Dung [8], Dang Duy Thinh [1]). Day cing
chinh 1a mét khau rat quan trong cé thé tac dong vao dé xay dung nhing van ban luat
phap cé tinh chit ché. minh xac va cu thé cao han.

Newmark [7, tr.128] khi nghién ciu vé viéc dich van ban luat phap da chi ra ban
chat dac biét cha thé leai van ban nay va phudng phap dich phu hgp.

Cdc vdn bdn ludt phdp doi hoi mdt kiéu dich ddc biét, chi yéu la vi nguan dich
bi b6 bude han d cdce thé loai vin ban khde. Moi tir déu phdi dude chuyén dich,
cdc khdc biét vé thuat ngit va chic nang phdi chi y, va tdt ca tit nér dung tdi y
dinh ciing nhu moi su gia thuyét va hiéu lam c6 thé c6 cua van bdn déu phai
duoe chu trong - tat ca moi van ban ludt phdp déu cé cdc dinh nghia, nhu
Adorno dd chi ra - do vdy la binh dién ngit nghia - tuy nhién ca thé thite, cu
phdp, tit ¢6, ciing nhuw phong cdch chinh thite cua ngon ngit géc - déu phai duge
ton trong khi chuyén dich thanh mat van ban dich (nhut ludt cong dong chdu
Au, hop dong, hiép wdc quéc té, quy dinh ban quvén) - do d6 né tao ra binh dién
giao tiép. Cdc vdn bdn ludt phdp dive dich vi muc dich thong tin (luat nude
ngoai, di chiic, van bdn, chuyén nhuong) phai duge dich theo phuong phdp
dich ngit nghia.

Nhu vav. qua y kién cda cac nha nghién cuu c6 thé thay la viéc dich van ban luat
phap c6 nhiéu diém khac véi dich cac van ban thong thugng. Su khic biét nay cha yéu
do ban chat va muc dich giao tiép dac biéi cua thé loai van ban nay quy dinh. Nguai
dich phai xuét phat ti hinh thue van ban, thay duge cac y nghia dac biét cua van ban
do cac ddn vi ngon ngit va cac cach su dung da dude quy ude hoa cao dé cac don vi ngdn
ngd nay tao ra d van ban goc va ti dé tim kiém ciac dgn vi va cac cach st dung da duge
quy udc hoa trong ngon ngit dich dé tai tao cac y nghia nay ¢ ban dich. Phudng phap

dich phu hdp cho loar van ban nay la dich ngd nghia (Semantic translation) do
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Newmark dé xuat. Dé dat dude dhiéu do. nguar dich phait ¢6 kién thae vé ngon ngtt luat
phap ¢ ca hal ngon nga goc va dich, dong thoi phai ¢6 su hiéu biét van hoa va dac biét

la kién thue vé van hoa luat phap cGa hai cong dong ngon ngi.
Mot s6 nhan xét vé viée dich van ban luat phap tiéng Viét sang tiéng Anh

Trvong phan nay, chung toi s¢ trinh bay cae nhan xét. danh gia vé viee dich mot s6
van ban luat phap téeng Viét sang tnéng Anh theo cach nhin caa ngt dung hoc. Do Ia
xem xet viée tar tao eac quvén va nghia vu phap luat trong van ban luat phap téng
Viét g cac ban dich tiéng Anh. Co s6 chinh cho cac nhan xét so sanh doi1 chiéu va danh
gia tuong duong dich thuat theo cach nhin ngda dung hoe, dé 1a viée hoan thanh cac muc
dich grao niép dac hiét cda van han luat phap o tiéng Viet va Anh qua viée tao lap
quveén, nghia va va hinh phat. Cac nhan xét vé viée dich van ban luat phap trong tiéng
Anh cing sé 1ay quan niém dich nhu mot qua trinh gino tiép dac biét bang ngoén ngit cé
lien quan rat chat ché vdéi van hoa va nguoi su dung ngon nglt trong eong déng giao
tiép. Not cach khae. dich van ban luat phap la chuvén dich ndr dung nga nghia trén cd
s tén trong cae dac diém hinh thae van ban da dude quy ude hoa & hai cong dong giao
tiép ciia ngon ngit goe va ngom ngd dich,

Trong khi khao sat viée dich van ban etia Bo luat Din su sang tiéng Anh. chung téi
da st dung 3 ban dich khac nhau dia duge xuat ban chinh thuae. Ban tha nhat la caa
NXB Chinh tri quoc gia, sau day =é goi Ia Ban dich 1. Ban tha hai cua Tap chi Vietnam
Law & Legal Forum sé duoe g la Ban dich 2 Ban thua ba cua Hang luat Baker &
McKenzie va Chiford Chance (Hongkeng) sé dudge gor la Ban dich 3

Khi khao siat cac van ban dich caa Bo luat Dan su sang tiéng Anh, chung téi nhan
thay co hai cach xtt ly nhing truong hap ham an vi ti tinh thai va t6 hgp tir tinh thai.

1) Cae v nghia tinh thai didoe bicu hién mdat cach ham dan o tieng Viét déeu duoc dich

biang cac vi tie tinh thai hode to hop tinh that tinh J tiéng Anh. Vi du:

Diéu 36: Quvén binh dang cha vo | Article 36: The right to Equality

chong. between husband and wife.

Vo chang binh dang. ¢é quvén, nghia vu | Husband and wife are equal to each other

ngang nhau vé mor mat trong gia dinh va | and shall _have the same rights and

trong giao luu dan su. cung nhau xay | obligations in all aspects in the family and

dung gia dinh am no. bén vimg., hoa in civil transactions and shall together

thuan. hanh phuec. build a plentiful, durable. harmomous and
| happy life.

(B6 Luat Dan su va Ban dich 2 - Phan gach chan 1a caa chung toi)
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2) Giir nguyén cdch biéu hién ham én cdce v nghia tinh thdi:
Article 36. Equal right between spouses.

The wife and the husband arc equal; they have equal right and obigations in all
respects in their family and in civil transactions; together they build a well provided
for, strong, harmonious and happy family.

(Ban dich 1 - Phan gach chan 1a cta ching t61)

J trudng hgp 1 vi i tinh thai "shall” duge thém vao trude cac dong tit, con trudng
hop 2 khong cé shall va cac dong tir déu dude dé d thai hién tai khéng chi thi (present,
non-deictic tense). Xét trén cac tiéu chi vé tuong duong dich thuat da trinh bay g trén,
thi tudng duong gitda cac van ban luat phap d ngén ngit goe va dich phai la kiéu tuong
duong chudn van ban (text - normative equivalence), tic 1a kiéu loai thi 3 trong 5 kiéu
loai tudng duong dich thuat caa Koller {6]. Van ban luat phap tiéng Anh khéng co cac
cach biéu hién quyén va nghia vu ma khéng dung téi vi tit tinh thai cho nén khi chuyén
dich dich gia ctia truong hgp 1 (ban dich 2) da tuin tha chuan van ban Luat tiéng Anh
dé tai tao quyén va nghia vu tuc la thém "shall” vao trude cac déng tit vi ngd:; trong khi
do & truong hdp 2 (ban dich 1) dich gia gitt nguyén cach dién dat ham an nhu & ban géc.
Nhung van ban luat phap tiéng Anh dung cac déng tir ¢ thdi hién tai khéng chi thi véi
muc dich khac chu khéng phai nham dién dat quvén va nghia vu mét cach ham an (dé
dién dat tinh thai nhan thue trong mét s6 diéu luat chd khéng phai tinh thai chite
phan). Nhu vay truong hop 2 (ban dich 1) da tao ra mdt vin ban khong tuong duong vé
chuic nang caa cac don vi ngodn ngd, dan tdi khong tudng dudng chuan van ban, cling tic
1a khong tuong duong vé y nghia can tai tao xét ¢ phuong dién van ban phap luat.

Tuy nhién, néu xét theo khia canh théng bao thi truéng hgp dich 1 dia thém mét
théng tin va trudng hdp 2 chuyén tai duge mét théng tin phu trg. O trudng hop 1 ngudi
dich da lam diéu khoan luat phap trong vian ban tiéng Viét chat ché minh xac hon
nhiéu khi dich sang tiéng Anh. Cac quvén va nghia vu dugc tao lap bing cach ham an ¢
tiéng Viét (con chung chung. mang tinh khuyén nghi nhiéu hon 12 bat bude thue hién
do vi tir tinh thai bi tinh luge) thi lai duge tai tac bing cach hién ngon héa (thém vi ti
tinh thai “shall") ¢ tiéng Anh nén trd thanh cu thé, chat ché hon do v nghia bat buge
cua vi tu tinh thai "shall”™.

0 truang hgp 2 ngudi dich gitt nguvén su ham an vdi ¥ dinh dich van ban gic "nhu
né hién ¢6" ma khong bién ddi y nghia cia no. Nhu vay ngudi doc ban dich sé hiéu diéu
khoan luat phap tiéng Viét theo dung tinh trang nhu né dang ¢é (tuce la chua chat ché.
con mang tinh khuyén nghi hon la bat bude ...) Song nhu da phan tich d trén, do su
khac biét vé y nghia cna cac don vi ngon ngd 6 hai tiéng Anh va Viét nén y dinh nay

cua dich gia khong thuc hién duge.
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Net tren phudang dién chae nang ngd nghia thr dich thuat cae phuong uén van ban
bicu hien gquyven v neghin vu dang cham tar qua teinh hién thue hoa chae nang Lién
nhan cua van ban. Van ban luat ueng Vit la deé tao 1ap quyvén va nghia vu. qua do didu
et cae quan he xa hor DG tuong diéu net cua van ban luat téng Viet 1a cac cong dan
Viet Nam: Nhung khit dudge dich ra tieng Anh thr dan tuang diéu 1ét di duge ma rong ra
ciwe cong din nude ngoan, hoiae huong vé nhing ngua nude ngoar lam an sinh sang ta
Viet Nam. nhang nguor can does hicu va taan thu luat phap Viet Nam. Nhu vav, co mot
st Khae i¢r ve dan tuong dicu niet ma van ban ludn téng Viet va van ban dich sang
neng Anh huone 1o Na1 each khaeo muae dich thang bao cua ban dich van ban luat da
khang con gt nguven nhu van ban eoc nda. No b dica chinh bai su thay doi vé da
tuosng ma van ban hudng torn v su tham @ia giao uép cua dor tuong mai nav da lam
thay dar phan nao véu 1o khong khn chung (tenor), dan té cace thay dor tudng uang trén
viin ban Cac vi ta tinh than “shall”, "must”, "mav”, "ean™ ... xuat hién trén ban dich ¢
nhung cho ban goe ticng Viét khang ¢ chinh la sy diéu chinh hudng L6 nguoi tham gia
a0 tép md nay cua vin ban

Tuv nhién, nguvén nhan nér teen chi I nguvén nhan true Uép 1y gian trwdng hap
dich cac phuang tién bicu hién tinh thar giaa teng Viét va tiéng Anh néu trén. Theo
chung tor nguven nhin siau xa hdn ea the thay o cd sd van hoa cua van ban luat phap
trong tieng Anh va tiéng Viér Co =0 van hoa luat phap quyvét dinh cac dac diém hinh
thue van ban qua cac cach dien dat da dude qui ude hoa ma nhiang ngeuai tham gia giao
tuép phar tuin tha de dam bao su thong hicéu trong giao tiép. Do vav viée théem vi ta
tinh tha “shall”. "must”. "mav”. “can”._ vio ban dich ticng Anh 1a dé phue vu su thong
hiéu cua ngudi doe tieng Anh dai var eae diéu khoan luat phap Viét Nam

Nhit vav. néu xet vé tong the thi ban dich 2 (trvong hapl) thanh eong han vi né tao
ra dude su tudgng duong chuan van ban, tue la tan tao duge quyén va nghia vu cua van
ban luat phap theo cach da duge quy ude hoa d ticng Anh, mite du no da lam chung chat
ché, minh xac hon so var ban goe. Trong 3 ban dich cua Bo luat Din sy sang Liéng Anh
ma chung 101 diav khao sat thi ban dich 2 va 3 s dung ciach dich tao su tuong dudng
chuian van han. con ban dich 1 theo cach dich git nguvén 161 dién dat caa ban goc khi
tan tao quyen va nghia vu trén van ban tiéng Anh

Két luan

Viée tai tao cac phuong tién biéu hién tinh thai trong van ban luat phap ¢ tiéng
Anh vvan Jdé quan trong quyvét dinh 161 thanh eong caa ban dich. Mat trong nhing
diém quan trong cua cace dieu khoan luat phap cua ta la dér khi con mang tinh chung
chung va khuvén nghi dude the hien biang vice su dung bién phap cua ngon nga thuong
nhat. nhu sy ham an eac vi tu hinh thai trén van ban. Néu chuvén dich may méc
nguven xXi sang ticng Anh sé gav ra mot thav dar [dn (tu Thair Chue phan thanh Thai
Nhan thue) va diéu luat s¢ mat di tinh ¢hat cg ban cia ng. Do vav cach xua by cia cac
ban dich (them vi ta tinh thai vao nhang cho chung dude dién dat ham an trong ban
gée o han dich) Lachop v, Tuy cach nay co gav ra su thay déi vé nghia nhung khang anh
huong lon tai sy g thuvet van ban luat phap, no each khace Khong gay ra su gial
thuvét <an leeh ticu cue cho nguar doe - mat véu eau dac biét quan trong doi vai viéc
Jdi-h thaat van ban Tuat phap.
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The article gives a brief review of the main features of the legal texts as a highly
specialised genre from the pagmatic point of view. Legal texts are to serve special
communicative purposes: to set up the legal rnghts and obligations to regulate the
society. These rights and obhigations are constructed in the text by interpersonal
function of language though the mode of modahty. The modality used to realised the
rights and obhgations in the Vietnamese legal texts 1s Deontic with three maim modes
namely: Oblgatory, Permitted and Forbidden. These arve textualised by both expheit
and imphcit means in Vietnamese. The imvestigation of the translation of Vietnamese
legal texts into English Irom pragmatce standpoint  has yielded some interesting
results. Through comparing the three Enghsh versions of the Vietnamese Civil Code
with the original, the semantic method 15 suggested for the process of translation.
However this 1s done with an exception: the addition of the modal verb “shall” to the
implicit case in Vietnamese is necessary as it helps facilitate the acurate interpretation
of the Vietnamese legal provisions. which is one of the highest requirements for the
translation of legal texts.



