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Tém tit. Nhu mot quy luat caa kinh té thi truong va qua trinh toan cau hoa, hoat dong thué lai lao
dong (labor outsourcing) dang ngay mt pho blen & nudce ta voi nhiéu hinh thirc va ddi twong khac
nhau. Tuy nhién, thuc tién cho thiy ché do, quyén loi cua nguoi lao dong thué lai khong dugc dam
béo, trong khi d6 khudn kho ‘phap Iy didu chinh vin dé nay van chua rd rang va hau nhu con bo
ngé. Boi vy, mot yéu cau cap thiét dit ra hién nay la thira nhan vé mat phap ly doi v6i loai hinh
dich vy nay trong mét vin ban phap 1y cao nhit, dong thoi c¢6 cac quy dinh bao vé quyén va loi ich
cho nguoi lao déng cho thué lai gop phan tao ra mot san choi binh ding cho cac chu thé tham gia,
cling nhu gitip cho Nha nudc quan ly thi truong lao ddng mot cach co hiéu qua.

1. Nhén dién cho thué lai lao dong & Viét Nam

Cho thué lai lao dong (labour Outsourcing)
la mot khai ni€m con kha méi mé va chua duogc
dé cap dén trong hé thong cac quy dinh phap
luat vé lao dong cua Viét Nam. Tuy nhién, thyc
té hoat dong cho thué lai lao dong da xuit hién
O nudce ta tr nhitng nam 2000 khi ma lan séng
dau tu nudce ngoai ao at d6 vao Viét Nam. Khai
niém cho thué lai lao dong c6 thé duoc hiéu la
viéc mdt doanh nghiép di thu€ lai nguoi lao
dong tor mot doanh nghiép khac trong mot
khoang thoi gian nhat dinh thong qua mot hop
ddng dich vu. Trong khi d6, doanh nghiép da
cho thué nguoi lao dong 1a bén truc tiép ky hop
ddng lao dong, tra lwong va cac ché do khac dbi
v6i nguoi lao dong. Trong subt thoi gian lam
viéc tai doanh nghiép thué lai lao dong, nguoi
lao dong chiu sy quan 1y, diéu hanh cua noi
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nay, nhung quan hé lao dong (hop dong lao
dong) van duoc duy tri voi doanh nghiép cho
thué lao dong. Picu nay co nghia 1a nhiing
quyén 1oi co ban ciia nguoi lao dong nhu: tién
lwong, bao hiém x3 hoi, bao hiém y té... dugc
doanh nghiép cho thué lao dong dam bao theo
hop ddng lao dong da ky két giita hai bén va
theo quy dinh ctia phap luat.

1.1. Thuc trang cho thué lai lao dong

Theo khao sat cia Vu Phap ché - Bo Lao
dong Thuong binh va X& hdi [1], doanh nghiép
hoat dong cho thué lai lao dong hién nay chu
yéu tap trung tai cic vung kinh té trong diém
phia Nam, cu thé, thanh phé HO Chi Minh ¢6
59 doanh nghiép (5.393 lao dong), Binh Duong
51 doanh nghiép (8.210 lao dong) va Pong Nai
20 doanh nghiép (3.000 lao dong) dang cung
cép dich vu cho thué lao dong. Tai Ha Noi, hoat
dong nay ciing da ton tai trong khoang 3 nim
tro lai day.
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Dbi tugng khach hang cua cac cong ty cho
thué lao dong la cac doanh nghiép kinh doanh
c6 tinh thoi vy, hoat dong theo don hang nén $6
luong lao dong bién dong thudng xuyén. Cac
nganh nghé chu yéu sir dung lao dong cho thué
lai ctia cong ty cung tmg nay chu yéu gom: Ké
toan bao cdo thué, dich vu bao vé, nhan vién
kinh doanh, marketing, nhan vién quéan ly nhan
su, thuy thu tau bién, cong nhan bbc xép, giir
xe, giao hang, phuc vu quan an, giap viéc nha,
giit tré, chim soéc nguoi gia, lao dong phd
thong... Gan day, hinh thic cho thué lai lao
dong khong chi xuat hién ¢ ddi tuong lao dong
phd théng trinh d6 thip, ma con c6 ca lao dong
c6 trinh d6 chuyén moén, lao dong k¥ thuat cao
nhu k§ thuat dién, dién tir. D6i tuong lao dong
duoc thué lai khong chi 1a nguoi trong nude ma
con ¢o ngudi nude ngoai. Hinh thic chu yéu
cho thué lai lao dong hién nay dugc thuc hién
dudi dang hop dong khoan viée, hop dong gia
cong, hop dong dich vu giita doanh nghiép cho
thué va doanh nghi€p di thué. Thoi han lam
viéc phu thudc vao tinh chét cong viéc, don
hang. Thuong 14 cac hop ddng ngan han nhu tir
1-3 thang cho cac doanh nghiép san xuét thoi
vu; tr 1-3 nam d6i vé6i dich vu vé sinh, bao vé,
gia cong cong viéce...

Ngoai ra, cho thué lai lao dong con dugc
thong qua hoat dong ciia cac nha thau phyu. Cac
nha thiu thuong 1a nhitng t6 chic & nude s tai
va khong c6 dai dién tai Viét Nam. Chinh vi
véy, khi ky két cac hop dong cung cap dich vu
qua bién gidi va dé dugc thuc hién cac goi thau
d6 ho can phai dugc cip “Gidy phép thau”.
Theo quy dinh tai khoan 3 Piéu 4 Quyét dinh
s6 87/2004/QD-TTg ngay 19/05/2004 cua Thu
tuéng Chinh pha quy dinh vé viéc ban hanh quy
ché quan 1y va hoat dong cia nha thau nudc
ngoal trong linh vyc xdy dung tai Viét Nam thi

“céc nha thau can phai c6 cam két sir dung thau
phu Viét Nam” va cac dich vy thuong dugc
thiu phu Viét Nam cung cAp d6 chinh 13 nhan
cong. Thyc tién cho thy, khi thiu chinh bét
dau thi cong cong trinh thi cac thiu phu ciing
vao theo. Mot sb thau phu tiéu biéu hién nay
dang tién hanh cung cap dich vu cho to hop

Samsung va Keangnam nhu Samsung EVL
(chuyén cung cap dich vu phong chay bao
chay); Liftec (chuyén cung cap dich vu cau van
thang); Doowon (chuyén cung cip dich vu thi
cong dién); Sebomec (chuyén thi cong hé thong
diéu hoa, thong gid)... hién dién ¢ Viét Nam
v6i tu cach phap 1y 1a cac van phong diéu hanh
thyc hién goi thau. Va mot thue té 1a cac thau
phu nay da ky hop ddng véi cac doanh nghiép
Viét Nam dé dugc cung cip ngudn nhan luc thi
cong. Piéu nay 1a hoan toan hop 1y vi ho khong
c6 hién dién & Viét Nam, cong viéc cua ho theo
thoi vy, viée thuc hién ché do lao dong (bao
hiém xa hoi, tro cip thoi viéc) cho ngudi lao
dong khong thuc sy thuan lgi... Viéc xuét hién
mot don vi trung gian thay ho thyc hién diéu d6
12 hoan toan c¢6 loi cho ba bén: nha thau, nha
cung cip dich vu va chinh nguoi lao dong.
Trong quan hé ndy ta ciing thdy bong dang cua
quan h¢€ “cho thué lai lao dong”.

Cung voi do, viéc nguoi lao dong thuong
xuyén bi thay d6i méi truong lam viéc nén
khong c6 dong luc dé phan dau, viéc 1am bap
bénh khién ho khéng c6 dinh hudng nghé
nghiép, dan dén mot s6 luong 16n lao dong
khong duoc dio tao siu vé tay nghé, chuyén
moén. Viée thuc hién cdc chinh sach, ché do doi
V61 nguoi lao dong nhu: thoi gio 1am viée, thoi
gio nghi ngoi, tién lwong, phuc loi, bao hlem xa
hoi, bao hiém y té, bao hiém thit nghiép...
khé kiém soat, quyén loi chinh dang ctia ngum
lao dong dé bi xam hai.

Theo bao cao danh gia vé hoat dong cho
thué lai lao dong ¢ Viét Nam cua B LDTB-
XH cho thdy ché do, quyén loi ctua ngudi lao
dong thué lai khong dugc dam bao theo dung
quy dinh cua phap luat, thuong xuyén bi vi
pham. Cu thé 1a:

- V& hop dong lao dong: Nhin chung, cac
doanh nghiép hoat dong cho thué lai lao dong
chwa chap hanh viéc giao két hop dong lao
dong theo quy dinh (da sb 13 ky két hop dong
lao dong dudi 03 thang), co rat it hop dong
duogc ky vaéi thoi han 12 thang.

Viéc tra cong ddi voi ngudi lao dong thué
lai phd théng do doanh nghiép cung Gng tra,
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thuong & muc thip (tién cong thong thuong
dugc tinh 6 mic to 35.000-90.000
déng/NLD/ngay thuc 1am) chi cao hon mirc
lwong tdi thiéu do Nha nuéc qui dinh. Theo bao
c4o cua Pong Nai thi doanh nghiép str dung lao
dong tra tién cho nguoi lao dong thong qua
doanh nghiép cung ung lao dong khoang 80-
90.000 ddng/ngay/ngudi, doanh nghiép cung
mg tra tién cong cho ngudi lao dong tir 70-
75.000 dong/ngay/nguoi).

- Vé thoi gian lam viéc: Nguoi lao dong
lam vi€c theo hinh thtc thué lai lao dong co
thoi gian lam vi€c theo ca hodac hanh chinh,
ngay lam viéc 8 gid/ngay theo dung qui dinh
phap luét. Viéc huy dong lam thém gio ciling
bao dam theo ding quy dinh.

- V& an toan, vé sinh lao dong: Da sb nguoi
lao dong thué lai déu duoc doanh nghip st
dung dich vu cung cép day du phwong tién lao
dong va bao ho lao dong ca nhan.

- Viéc tham gia bao hiém x4 hoi, bao hiém
y t& cho nguoi lao dong chi dimg ¢ nhiing
ngudi lao dong ky hop ddng lao dong tir 3
thang tré 1én, dong bao hiém that nghiép cho
nguoi lao dong co6 thoi han tir 12 thang trd 1én.
Mirc dong bao hiém xa hoi, bao hiém y té, bao
hiém thét nghiép cling con & muc thip, thuong
chi bang hodc cao hon mirc lwong ti thiéu.

Thuec tién cho thdy, thay vi ky hop dong lao
dong, chu st dung lao dong “lach ludt” béng
cach thué lao dong cua cac cong ty lam dich vu
cho thué lao dong. Bing cach do6, chu sir dung
lao dong van tao du ngudn nhan lyc (chi yéu la
lao dong phd thong) nhung lai trdn cac nghia vu
voi nguoi lao dong nhu bao hiém x3 hoi, bao
hiém y té, bao hiém that nghiép... trong khi
doanh nghiép tiét kiém duoc chi phi, tang loi
nhuan thi nguoi lao dong bi thiét don, thiét kép.
Khong it don vi lam dich vy thyuc chét trg thanh
“c0” lao dong, ngoai viéc tra luong khoan theo
thoa thudn, con nghia vu va trach nhiém voi
ngudi lao dong coi nhu bat bién. Pon vi lam
dich vu cho thué lao dong khong tdn kém dau
tu nhung loi nhudn cao bdi ¢6 nhiéu ngudn thu
nhu: thu chi phi ciia don vi thué lao dong ciing

nhu ctiia nguoi lao dong, khoan chénh 1éch tién
luong gitta muc thu ctia don vi thué lao dong
v6i mire thuc té tra cho ngudi lao dong. Trong
thuc té, khoan thu nay bi lam dung qua murc,
tham chi c¢6 khong it don vi lam dich vu tro
thanh déi tuong “boc 16t” ngudi lao dong. Do
vay, can phéi c6 mét co ché, chinh séch, phap
ludt va bién phap quan 1y ctia Nha nudc dé hoat
dong cho thué lai lao dong di vao qui dao goép
phan phuc vu cho loi ich kinh té - xa hoi qubc
gia, cua nguoi st dung lao dong va nguoi lao
dong, dong thoi bao vé quyén loi cho ngudi lao
dong thué lai.

1.2. Thuec trang phap luat vé cho thué lai lao dong

Theo Diéu 26 B luat Lao dong: “Hop dong
lao dong 1a sy thoa thuan gilra nguoi lao dong
va ngudi sir dung lao dong vé viéc lam c6 tra
cong, diéu kién lao dong, quyén va nghia vu
ciia mdi bén trong quan hé lao dong” va tai
khoan 1 Piéu 30 Bo luat Lao dong, thi “hop
dong lao dong duoc giao két truc tiép giita
nguoi lao ddong vai nguoi sir dung lao dong” ma
“Nguoi st dung lao dong 1a doanh nghiép cé
thué mudn, st dung va tra céng lao dong”
(Diéu 6 Bo luat Lao dong). Theo d6 [2], chu thé
ctia hop ddng lao dong chi c6 thé 1a nguoi lao
dong va nguoi st dung lao dong va ndi ham cua
didu lut ciing di chta dung ndi dung cim viée
ky két hop dong lao dong gitra nguoi lao dong
v6i mot chu thé khac - chu thé khong st dung
lao dong ma chi ky két hop dong voi nguoi lao
dong nham cho thué lai nguoi lao dong do.
Nghia 14, phap luat vé hgp dong lao dong khong
thira nhan va cho phép hoat dong cho thué lai
nguodi lao dong.

Trong cac vin ban phap luat lao dong, van
chua c6 sy théng nhit vé& viéc cho phép cac
doanh nghiép thué lai lao dong hay khong?
Diéu nay thé hién ¢ hai quan diém dudng nhu
trai nguoc nhau: Quan diém thir nhat cho rang,
quy dinh vé& hoat dong dich vu viéc 1am tai Diéu
18 Bo luat lao dong khong bao gf”)m hoat dong
cho thué lai lao dong. Nhitng nguoi theo quan
diém nay cho riang theo qui dinh vé giao két
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hop dong lao dong tai Piéu 30 BO ludt Lao
dong, Viét Nam khong chip nhan hoat dong
cho thué lai lao dong.

Quan diém thir hai khi van dung ludt lgi cho
rcfng, quy dinh vé hoat dong dich vu viéc lam
tai Diéu 18 Bo luat Lao dong Viét Nam bao
gdm ca hoat dong cho thué lai lao dong. Do
chinh la hoat dong cung ung lao dong ma hién
nay nhiéu doanh nghi¢p dich vu viéc lam van
dang thuc hién. Tham chi, trong B§ luat Lao
dong ciing nhu cac van ban huéng dan thi hanh
khong c6 quy dinh nao cAm hoat dong cho thué
lai lao dong. Pic biét, trong viéc dang ky kinh
doanh, & mot s6 dia phuong, hoat dong nay da
dugc chip nhan trong “nganh nghé kinh doanh”
khi dang ky tai co quan nha nudc co tham
quyén [3]. Theo ching t6i, voi cach hiéu khong
thong nhat vé diéu luat trén giita cac co quan
nha nudc, gitta cac dia phuong da giy ra su
nghi ngo Vé tinh minh bach ctia phap luat ciing
nhu tinh céng bang trong céng tic quan 1y cua
Nha nudc vé hoat dong cho thué lai. Pay ciing
1a Iy do l1am cho cac doanh nghiép khong thé
khong dat ra cau hoi: Tai sao c6 dia phuong nay
cho phép hoat dong cho thué lai lao dong ma
dia phuong khac khong cho? Tai sao co quan
dang ky kinh doanh cho phép ma co quan quan
Iy lao dong lai khong thira nhén? Nhiing biic
xtc d6 1a chinh dang va can dugc khic phuc
trong tuong lai.

Tuy nhién, trong hé théng phap luat lao
dong, lai c6 sy thira nhan va cho phép doanh
nghiép hoat dong cho thué lai lao dong (cung
tmg lao dong). Van dé nay duoc quy dinh tai
Nghi dinh 85/1998/ND-CP ngay 20/10/1998 vé
tuyén chon, st dung va quéan 1y nguoi lao dong
Viét Nam lam viéc cho to chirc, ¢4 nhan nuéc
ngoai tai Viét Nam. Theo d6, BO Ngoai giao,
Uy ban nhan dan cac tinh, thanh phé true thude
trung wong c6 trach nhi¢m thanh 1ap hodc chi
dinh t6 chtc cung tmg lao dong cho cac to
chuic, ca nhan nudc ngoai tai Viét Nam.

Trong khi d6, cho thué lao dong lai duogc
coi 1a mot hoat dong bi cAm néu theo quy dinh
tai Nghi dinh s6 14/2001/ND-CP cia Chinh phu
ngdy 25/04/2001 qui dinh vé quan ly, kinh

doanh dich vy bao vé va Thong tu sb
07/2001/TT-BCA cta By Coéng an. Can cir qui
dinh tai cac van ban nay thi doanh nghiép kinh
doanh dich vu bao v€ khong dugc phép cho cac
t6 chirc, doanh nghiép khac thué nhan vién (vé
si) ciia minh, ma chi cung Gng dich vu bao vé
cho cac td chue, doanh nghiép. Cac td chuec,
doanh nghiép su dung dich vu d6 khong dugc
phep st dung v€ si nhu cac doanh nghiép san
xudt stir dung lao dong, vé si khong chiu su diéu
dong ctia doanh nghiép nhan thué ma vé si thuc
hién nhiém vu do doanh nghi¢p kinh doanh
dich vy bao vé giao. Co thé tha"iy, khudn khd
phap 1y diéu chinh hoat dong cho thué lai lao
dong tai Viét Nam con chua rd rang, hau nhu
con boé ngd va néu co thi con chira dyng nhiéu
mau thuin, di lam cho quyén loi cua nguoi lao
dong dugc cho thué khong dam bao va xuit
hién nhiéu bét cap lién quan dén quyén va nghia
vu cua ca doanh nghiép cho thué lao dong va
doanh nghiép thué lai lao dong.

2. Nhing yéu ciu dit ra doi véi viéc diéu chinh
phap luiat cho hoat dgng thué lai lao dong

2.1. Sw can thiét phai ghi nhdn mét hinh thirc
phap ly

Hoat dong cho thué lai lao dong & nudc ta
tuy da hinh thanh, song chwa phd bién. Theo
qui lut cua kinh té thi truong va qua trinh toan
ciu hod, hoat dong cho thué lai lao dong s€
ngay cang phd bién va phat trién, nhét 1a trong
mot thi truong lao dong phat trién chua hoan
héo va ¢ nhiing khu vuc c6 thi truong lao dong
phat trién manh nhu: cac do thi 1n, cac ving
kinh té trong diém, cac khu ché xuit, khu cong
nghiép tap trung. Chinh vi thé, hoat dong cho
thué lai lao dong dang tdn tai & nude ta 12 mot xu
hudng khach quan, phd bién, dap tmg nhu cau da
dang cta san xuat kinh doanh, c6 ¥ nghia quan
trong khong chi v& mit kinh té - xa hoi ma con 1a
mdt van dé phap 1y giup cho Nha nude quan 1y thi
truong lao dong mot cach hiéu qua.

Vé phwong dién kinh té - xa hgi, thong qua
viéc cho thué lai lao dong s€ dap tng duogc
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nguyén vong va mang lai loi ich kinh té cho ca
ba bén: doanh nghiép cho thué lao ddng, doanh
nghiép thué lai lao dong, va nguoi lao dong cho
thué lai. Doanh nghiép cho thué lao dong la cac
doanh nghiép hoat dong dich vu viéc lam, nhét
1a hoat @dng cho thué lai lao dong mot linh vuc
hoat dong ma theo ho mang lai nguén thu
khong nho cho cac doanh nghié€p dich vu viéc
lam. Doanh nghiép thué lai lao dong nho d6 ma
tiét kiém duoc chi phi vé nhan lyc, thoi gian va
tién bac cho viée tuyén chon, quan ly lao dong.
Hon thé, doanh nghiép thué lai lao dong ciing
khong phai tryc tiép ddi dién véi nhitng rui ro
xay ra ddi véi nguodi lao dong, tranh dugc su
phién ha, t6n kém khi c6 su c6 phat sinh. Pic
biét dbi véi nhitng cong viée co tinh chat thoi
vu thi cac don vi nay s€ khong bi roi vao tinh
trang “thira ngudi, thidu viée”. Nguoc lai, dbi
v6i nhitng nguoi lao dong cho thué lai cling co
thé yén tdm vé viéc 1am va thu nhap trong sudt
thoi gian c6 hop dong lao dong voi doanh
nghiép cho thué lao dong, ké ca trong truong
hop tam thoi khong c6 viéc 1am do gian doan
viéc cho thué lai.

Vé mdat phdp Iy thira nhan sy diéu chinh
phap luat d6i v6i hoat dong cho thué lao dong
1a mong mudn cuia nhiéu doanh nghiép, ké ca
doanh nghiép hoat dong dich vu viéc lam va cac
doanh nghiép san xuat kinh doanh, ciing la
mong dg¢i cua khong it nguoi trong luc luong
lao dong xa hoi. Trong thuc tién, hoat dong cho
thué lao dong dién ra trong mot thoi gian dai, &
nhiéu dja phuong khiac nhau va véi qui méd
khong nho 1a bang chung sinh dong dé khing
dinh nhu cau nay 1a c6 that. Chinh vi 18 d6, néu
c¢6 qui dinh cu thé vé& van dé nay trong Bo luat
Lao dong va cac van ban huéng dan thi hanh ca
vé ndi dung hoat dong ciing nhu phuong thirc
quan 1y ctia Nha nuéc vé hoat dong cho thué lai
lao dong s& mang lai mot san choi binh déng giita
cac chii thé khi tham gia vao hoat dong nay.

2.2. Nhing yéu cau dat ra trong viéc bdo vé
quyén loi nguoi lao dong cho thué lgi

Thir nhdt, cAn ghi nhn loai hinh dich vu
nay vao trong khuon kho phap ly, dam bao sy

hop 1y, tinh théng nhét trong viéc diéu chinh va
thyc thi phap luat, dam bao sy phu hop véi dicu
kién kinh té thi truong & Viét Nam. Thuc té
ching minh, thi truong lao dong Viét Nam co
nhitng dic diém riéng biét nhu: cung lao dong
16n hon cau nhung lai thiéu lao dong trinh d9
cao; khu vyc tu nhan dang phat trién nén luc
lwong st dung lao dong cha yéu 1a cac doanh
nghiép vua va nho, hoat dong kinh doanh phu
thudc nhiéu vao diéu kién ton tai... Nhu vay,
viéc bao v¢ nguoi lao dong cho thué lai can cb
su théng nhét cac khai niém lién quan dén hoat
ddng cho thué lai lao dong; Can quy dinh cu thé
loai cong viéc dugc phép str dung lao ddng cho
thué lai; Xac dinh thoi han cua lao dong cho
thué, dich vu cho thué chi ap dung ddi voi cong
vi¢c mang tinh thoi vu hodc cd thoi han duoi
mot ndm nham tao sy on dinh cho nén kinh té
cling nhu giap cho quan h¢ lao dong trong
doanh nghiép phat trién 6n dinh. Tién lwong va
cac ché do cua ngudi lao dong cho thué phai dat
trong mdi twong quan véi cac ché do ctia nhing
lao ddng cung moi truong lam viéc.

Can bao vé ngudi lao dong theo hudng: cac
truong hop cho thué lai lao dong chi duoc tién
hanh trén co s ty nguyén cua nguoi lao dong,
doanh nghiép cho thué€ lao dong phai dam bao
tién lwong cho ngudi lao dong trong thoi gian
ton tai hop dong lao dong giira hai bén, ké ca
thoi gian gian doan viéc cho thué lao dong.

Thir hai, bao vé ngudi lao dong cho thué lai
can dung hoa tinh linh hoat cua thi truong véi
tinh bén viing trong bao vé ngudi lao dong ndi
chung. Hoan thién phap luat lao dong phai
hudng t6i hai muc tiéu: bao vé nguoi lao dong
dé 6n dinh xa hoi va phat trién kinh té lam co
so cho tién bo xd hoi. Pidu nay doi hoi qua
trinh hoan thién phap luat lao dong phai co6 su
diéu tiét hop ly. Khi thi truong doi héi sy linh
hoat ma phép luat bao vé nguoi lao dong qua
chi tiét thiéu linh hoat s& dan dén tinh trang lach
luat cua nguoi sir dung lao dong bdi c6 nhu vay
ho méi ton tai. Nguoc lai, cin phai c6 quy dinh
linh hoat hon trong viéc xir 1y thich dang d6i
véi nguoi vi pham phap luat lao dong. Tuy
nhién, Nha nudc bao vé nguoi lao dong ciing
phai trén co sé phu hop v6i yéu ciu cua thi
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truong, chi y dén nhu cdu chinh dang cua ca
hai bén. Chinh vi thé, viéc dinh huéng cho cac
doanh nghiép cung tng dich vu cho thué lai lao
dong c6 thé chia lam hai loai: (i) cac to chirc
kinh té xa hoi hoat dong khong vi muc dich lgi
nhuan, ty chu, tu chiu trach nhi€m, ty trang trai
chi phi; (i) doanh nghi¢p hoat dong theo Luat
Doanh nghiép c6 diéu kién. Néu khong tach
bach quy dinh r6 hai loai d6i twong nay van s&
ton tai cac doanh nghiép dich vu cho thué lai
lao dong hoat dong nup dudi hinh thic cua
trung tdm gidi thiéu viéc lam va dleu nay gay
anh hudng xau ti viéc bao vé quyén va loi ich
hop phap cua nguoi lao dong.

Thir ba, bao vé nguoi lao dong cho thué lai
phai tiép can cac tiéu chuan lao dong qudc té
trong bdi canh toan ciu hoa va hoi nhdp nén
kinh té thé giéi. La mot nude thanh vién ILO
trong diéu kién hoi nhép kinh té va toan cau hoa
trong nhiéu linh vue, hé thong phéap luat lao
dong Viét Nam can tiép can rong rai hon nira
v6i cac tiéu chuan lao dong qudc té. Viéc tiép
can cic tiéu chuin lao dong qudc té khong chi
bo hep trong 17 Coéng udc cua ILO ma Viét
Nam dd phé chuidn ma con phai tinh dén cac
nguyén tic co ban cua ILO nhu: loai bo lao
dong cudng buc, viée 1am ddy du va nhan vin,
tu do lién két va thuong luong tap thé, chong
phan biét d6i xtr, dam bao cac quyén co ban cua
nguoi lao dong tai noi lam viée.

Thir tw, bao vé quyén loi ngudi lao dong
cho thué lai can phai tinh dén mdi quan hé rang
budc giira quyén, trach nhiém, nghia vu va loi
ich cua ba chu thé, d6 1a: Mbi quan hé giita
nguoi lao dong va doanh nghi€p cho thué; Gilra
doanh nghiép cho thué véi doanh nghiép thué
lai lao dong; Mdi quan hé giita ngudi lao dong
voi doanh nghiép thué lai lao dong. Ngoai ra,
can phai quy dinh 15 chirc ning, nhiém vu ciia
co quan quan 1y Nha nuéc va cac ché tai, thanh
tra, giai quyét khi co tranh chip phat sinh.

2.3. Mot s6 kién nghi cu thé trong viéc bdo vé
quyén loi nguoi lao dong cho thué lai

Cho thué lai lao dong 1a viéc nguoi lao dong
da duogc tuyén dung boi mot doanh nghiép, sau

d6 sang lam viéc cho mot doanh nghiép khac va
phai chiu sy diéu hanh cua ngudi sir dung lao
dong sau nhung van duy tri quan hé lao dong
voi ngu0’1 sir dung lao dong trudc. Co thé noi
cho dén nay, nhiéu nuorc tren thé glO’l da ban
hanh luét diéu chinh vé van dé nay dé bao vé
quyén loi cho ngudi lao dong thué lai, chong
lao dong cudng birc. O nudc ta, hoat dong thué
lai lao dong ciing dang phat trién, nhiéu doanh
nghiép di tién hanh cung cép dich vu nay
nhung chua c6 luat diéu chinh. Do d6, viéc thuc
hién cac ché do bao hiém, thoi gid lam viéc,
nghi ngoi, phuc loi, tién luong, tién thuong. ..
gip nhiéu kho khan, lam thiét thoi cho ngudi lao
dong va anh hudng toi s phat trién cta xa hoi.
Cho thué lai lao dong phat sinh trong thuc tién
can ¢ quy dinh, diéu chinh trong luit nhdm ning
cao kha niang quan 1y ctia Nha nudc vé lao dong.
Do véy, theo chung t6i vé mit phap luat, bao vé
quyén loi nguoi lao dong cho thué lai can phai
duoc didu chinh theo huéng:

Mot la, nén thira nhan cac hop dong lao
dong mau cua cac don vi sir dung lao dong, néu
mau d6 khong vi pham cac quy dinh ciia phap
ludt va bd sung quy dinh hop dong lao dong
theo mau do nguoi st dung lao dong chuan bi
phai duoc giai thich theo hudong coé lgi cho
nguoi lao dong.

Hai la, hop ddng lao dong xac dinh thoi han
nén quy dinh linh hoat: xac dinh thoi han lao
dong tir 12 thang trd 1én; chi nén han ché hop
dong theo thoi vy, khong nén han ché hop dong
lao dong tir 12 thang tro 1én; nén dan thay thé
ché do bao ho viéc lam dai han bang cac quy
dinh khuyén khich nguoi st dung lao dong,
giam chi phi d6i v6i hop dong dai han.

Ba la, trong trudng hop thay dbi co ciu
cong nghé, nén quy dinh dao tao lai nguoi lao
dong dé ho tiép tuc lam viéc. Néu théi viéc, thi
ngudi sit dung lao dong duge quyén quyét dinh
nhung phai boi thuong mat viée 1am trén co so
thoi han con lai ciia hop ddng va duoc tro cip
kinh phi ddo tao nghé.

Bon la, nén sira d6i quy dinh huéng dan cac
bén thoa thuan trong truong hgp nguoi lao dong
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lam viéc theo ché do hop dong lao dong dudi 03
thang, thoa thuan nang luong d6i voi nguoi lao
dong phu hop véi diéu kién sinh hoat thuc té.

Ném la, nén quy dinh dong bao hiém xa hoi
trén co so tién lwong thyc té ciia ngudi lao dong
dé Nha nuéc quan ly thu nhdp cia ngudi lao
dong ciing nhu bao dam cho nguoi lao dong khi
nghi huu.

Sdu la, nén quy dinh co ché dam bao phuc loi
cho ngudi lao dong, cling nhu dua ra mot quy
trinh rat chat ché trong viéc cip phép, g1a1 quyét
tranh chip c6 thé xay ra nhdm bao vé quyén va loi
ich cho nguoi lao dong cho thué lai, dam bao
quyén loi cho ngudi gia nhap cong doan.

Theo chung t6i, hoat dong cho thué lai lao
dong noi chung va bao vé quyén lgi nguoi lao
dong cho thué lai noi riéng rat can thiét phai
dugc quy dinh trong mét van ban phap 1y cao
nhit - d6 chinh 1a Bo luat Lao dong. Bai 18,
Viét Nam dang trong qua trinh thiéu lao dong
k¥ thudt cao, quy dinh nhu vay s& lam cho céc
doanh nghiép giai quyét dugc bai toan nhan sy

trong mot thoi gian ngan. Hon thé, quy dinh
nay cting giai quyét cho mot bo phan lao dong
tré, thiéu kinh nghiém hodc tay nghé lao dong
thap c6 duogc co hoi viéc lam. Tuy nhién, cac
quy dinh vé hoat dong cho thué lai lao dong,
nén theo hudng nguyén tic chung con nhiing
van dé cu thé can phai duoc cu thé hoa & van
ban dudi Luét vi thuc té quan hé lao dong hién
nay c6 nhiéu thay déi, néu quy dinh qua cu thé
trong Ludt, s¢ gay kho khan trong qua trinh
thuc thi.
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Sub-base of laber and the requirement is raised
in the regulation of Vietnamses labor law

Le Thi Hoai Thu
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As a rule of the market economy and globalization, Labor outsourcing has become more popular
in different forms and objects in Vietnam. However, the working regime and the rights for employees
are not guaranteed in practice. Meanwhile, the legal framework in labor outsourcing has not been
unclear and it seems to be left unclosed. Thus, the essential requirement now is to recognize for this
type of labor in the legal document with the highest legal value, including provisions of protecting the
legal rights and benefit for employees created an equal playing field for all parties in labor relation, as
well as support the government to manage labor market efficiently.



