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Tém tit. Bai viét phan tich tinh nhan van, tién bo cua Lé Triéu hinh luat, con goi 1a Qubc Tridu
hinh luat, Luat Hong Dirc vé bao vé quyén loi phu nit. iy la quan diém, chinh sach, phap luat rat
tién bo cua vua Lé Thanh Tong, vuot 1én trén nhiing han ché lich st cua hoc thuyét nho gido va
ché do phong kién dwong thoi. Bo luat da quy dinh nhidu quyén loi cho nguoi phu nit trong cac
linh vyc: hon nhén, gia dinh, tu phap, hanh chinh, xa hoi. Nhiing quy dinh vé bao vé quyén loi phu
nit cua Luat Hong e ¢6 gid tri ké thira trong phap luat va doi song xa hoi Viét Nam duong dai.
Luat Hong Pue tir 1au dd dwoc nghién clru, giang day ¢ nhiéu quoc gia trén thé gioi va dugc danh
gia 1a mot cong trinh 1ap phap vi dai, tién bg, nhan van sdu sdc cua dén toc Viét. Thong diép ma
tac gia bai viét mong muon guri dén ban doc 1a su két ndi giita qua khir, hién tai va tuong lai trong
viéc danh gia, gidi quyét cac van dé cua cudc séng dwong dai. Ngay nay, chung ta can tham khao,
ké thira gi tri tién bo, nhan vian, k¥ thuat phap ly cia B luat nha L¢ trong viéc bao vé quyen loi
ich ciia phu nir v6i tu cach 1a mot trong nhitng doi tugng xa hoi d& bi ton thuong, yéu thé. Pic biét
la trach nhiém cda cac co quan nha nudc trong viéc bao vé, thuc hién cac quy dinh phap luat vé

quyén lgi cta phu nit.

Quéc Triéu hinh luét hay con goi 1a Lé
Triéu hinh lut, Luit Hong duc 1a mot bo luat
dién hinh, hoan thién nhét trong lich s nha
nuéc phap luat phong kién Viét Nam. Bo luat
chura dung nhiéu noi dung tién b, nhan van sau
sc, k¥ thuat phap 1y hoan thién hon so vdi cac
bo luét cung thoi; ¢ nhig diém tiép can véi
k¥ thuat phap 1y hién dai [1], 1am cho nhiéu nha
nghién ctru da "di tir sy ngac nhién nay dén sy
ngac nhién khac" [2]. Mot trong nhimg diém
dic sic nhat cua Quéc triéu hinh ludt 1a viée
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bao vé quyén lgi phu ni, khéng dinh vai tro, vi
thé ctia phy nit trong gia dinh va xa hoi. Day la
chinh sach phap luat rat tién bo, dam tinh nhan
van, tan ky vuot 1€n trén nhitng quan niém, trat
tur xa hoi duong thoi, vuot xa cac bd luat phong
kién trugc do, cung thoi va ké ca sau nay.

B luat nha Lé da co tac dong xa hdi va
hiéu luc thuc té trong hon ba trdm sau muoi
nam, cac quy dinh cua luat da di sau vao y thuec,
hanh vi, thanh nhiing th6i quen, khuén mau ting
XU ciia nguoi dan Viét. Nhiéu quy dinh cua luat
da tré thanh tap quan, phong tuc, bdi chinh
nhitng quy dinh d6 da duoc xay dung trén co so
tap quan, phu hop véi phong tuc tdp quan dan
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toc. Nhiéu ché d6 nha nuéc sau nay van dua
theo nhiing quy dinh hay tmh than chung cua
B6 Luét nha Lé dé giai quyet c4c tranh chap vé
hon nhén, gia dinh, thira ké...

Ché d phong kién va 1& gido phong kién
trong nam khinh nir da vui dap nguoi phu nt,
quy dinh cho ho mét dia vi xa hoi - phap ly rat
thip kém, bat binh déng véi nam gi6i. Su ton
tai cia nguoi phu nit duong nhu vo nghia "Nhat
nam viét hiru, thap nir viét vo". Song nhitng tu
twong va thai do déi xir bat cong d6 da gap phai
su phan dbi, yéu cau doi giai phong phu ni.
Trong chiéu siu tim thirc ctia ngudi Viét nam,
ciu ca dao mang tinh triét Iy "Cong cha nhu nui
Thai son, nghia me nhu nudc trong ngudn chay
ra" da thé hién long ton kinh, yéu thuong, tham
duom tinh nhan van, tran trong vai tro cua
nguoi me, ngu0’1 phu nir cua nhan dan ta. Trong
xa hoi ¢d truyén Viét nam, phy nir ¢6 vai tro rat
quan trong trong doi song lao dong, chién déu,
bdi dudng cac thé hé mang non.

Trong khuén khd ctia quan niém nho gido
duong thoi, cac quy dinh cua Luat Hong Dt
vé phu nir tit yéu khong thoat khoi nhimg diém
tiéu cyc. Tuy vay, tinh nhan van, tién bo va su
diing cam cta nha lam luat thoi bay gio lai
duogc lich sir ghi nhan ¢ viéc vé quyén loi cta
nguoi phu nit, khong chi trong hon nhan, gia
dinh ma con trong nhiéu linh vuc quan hé xi
hoi khac. Quan diém tién bd va nhan van ciua
nha lam luat chinh 14 sy ghi nhan mét thuc té
lich st v& vai trd ctia ngudi phuy nir. Trong quan
niém nho gido, ngudi phu nit bao gid ciing roi
vao dia vi rat thap kém, song bo luat lai qui
dinh mot sb quyén loi nhit dinh cho ngudi phu
nit: wu dai trong viéc ap dung cac bién phap
trimg phat, theo d6 khi bi t6i d6 va luu, nam
pham nhén bao gio cling phat thém moét trugng
thi nit pham nhan chi phai chiu ndm muoi roi
thay thé. Khi thi hanh hinh phat, nguoi dan ba
duoc hudng su khoan héng, néu phai tdi tr hinh
ma dang c6 thai thi phai dé sinh dé sau 100
ngay mdi dem hanh hinh... Chuong "Thong
Gian" dd quy dinh nhiing hinh phat rt ning né
v6i nhitng t6i pham x4m pham dén nhan pham
ctia ngudi phu nit. Didu 680 - Qudc Triéu hinh

luat quy dinh: “Pan ba phai tdi t hinh trd
xudng, néu dang c6 thai thi phai dé sau 100
ngdy méi dem hanh hinh. Néu chua sinh ma
dem hanh hinh thi nguc quan bi xir biém hai tu,
nguc lai bi toi dd lam ban cuc dinh. Du sinh rdi
nhung chua du 100 ngay ma hanh hinh thi nguc
quan, nguc lai déu giam hai bac ti. Khi chua
sinh ma dem thi hanh tdi xuy thi nguc quan bi
phat tién 20 quan, nguc lai bi phat 80 trugng.
Néu vi danh roi dé xay ra trong thwong hay chét
thi nguc quan, nguc lai bi khép vao toi lam 15
giét nguoi hodc 1am bi thuong. Sau khi sinh no
chua du 100 ngay ma dem thi hanh xuy hinh thi
chiéu theo t0i lac chua sinh ma giam mot bac
t61”. Piéu 22 cho phép “dan ba pham tdi dugc
chudc toi bang tién nhu dan éng pham toi".
Theo quy dinh & cac Diéu 429, 446, 450, ngudi
phu nit pham tdi trom cép, léy trom lgn, ga, lua
ma dugc giam nhe tdi so voi nam gidi.

Trong quan hé hon nhan gla dmh nguodi
phu nit cing duge huong mot s6 quyén lgi quan
trong, thiét thuc. Tinh tién bo, nhan dao trong
viéc qui dinh cac quyén lgi ciia ngudi phu nit
cling xuét phat tir nhitng 1y do khach quan trong
giai doan lich sir duong thoi va tir nhiing quan
diém tién bo cua nha 1am lut. Diém dic séc, rat
tién by, tan ky do6 1a viéc B¢ luat quy dinh cho
ngudi phu nit ¢6 quyén ly hon va quyét két hon
hau ly hon. Luat nha Lé di quy dinh quyén ly
hon ctia nguoi phu nit, hai truong hop nguoi vg
dugc phép xin ly hén chong: khi chong bd lung
vg 5 thang (Dleu 308), khi con ré ming nhiéc
bd me vo (Piéu 333). Ngoai ra, luat con quy
dinh, sau khi ly hén nguoi vg dugc quyen lay
ngudi khac, khong bi ai can trd. Néu chong da
b6 vo ma ngan can ngudi khac 1iy vo cii thi b
xtr 01 biém. Quy dinh nay mang tinh tién b,
khong thay co ¢ cac bo luat phong kién khac.
Quyén ly hon cua ngudi phu nit 14 mot trong
nhimg quyén quan trong cuia ho va ciing la
thudce do trinh d6 van minh, ty do cia quéc gia,
dan tdc va toan nhan loai n6éi chung. Co thé noi,
b6 luat nha Lé da trao cho phu nit quyén ly hon
1a mot nét dic sic, ddm chét nhan van va diing
cam, thé hién ban linh nhan quyén cua mot vi
hoang dé viét, rat tan ky, tién bo, chua mot ché
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d6 phong kién nao tir phuong Dong dén phuong
Tay dam d& cap va nhat lai 12 nang lén tim
phap dién.

Tinh tién bd, nhan vin cta B lut con duoc
thé hién & trong cac ché dinh vé giao dich dan
sy ma nguoi phu nit tham gia. quy dinh ctia B
luat: khi ban tai san phai c6 da chit ki ctia ca vo
va chdng. Vo ¢b quyén c6 tai san riéng. Luat
Hong dtrc da ghi nhan su binh dang twong a6i
v€ tai san gilta nguoi vo va chong trong khdi tai
san chung, trong viéc huong tai san thira ké.
Day 1a nhitng ché dinh dan sy tinh vi, két hop
nhuan nhuyén giira dao luat huéng Nho va
phong tuc, tap quan dan tdc ban dia. Mac du
phap luat phong kién rat coi trong viéc giao tai
san thira ké cho con trai, chdu trai dé tho clng
ong ba, cha me, t6 tién va duy tri truyén thong
gia dinh nhung van thira nhan quyén thira ké cua
con gai ma khong phan biét la con gai con ¢ nha
v6i cha me hay di di liy chong. DPiéu 388 -
Quéc Triéu hinh luét quy dinh: Cha me méat ma
khong dé 1ai di chuc thi anh chi em ty chia nhau
tai san nhung phai dé lai 1/20 sb ruong dat lam
phan hwong hoa, giao cho ngudi con trai trudng
giit. Néu gia dinh nao khéng c6 con trai truong
thi phan huong hoa nay duoc giao cho con gai
truong (Piéu 391 - Qudc Triéu hinh luat). Dén
Bo luat Gia Long thi quyén thira ké ciia con gai
khong dugc cong nhan nita, chi trong mot
truong hop duy nhit 1a khi cha me chét ma
khong con ngudi thira ké hop phap thi con gai
moi duge nhan mot phan di san (Diéu 46).

Phu nit ¢6 quyén c6 tai san riéng, dugc thé
hién qua quy dinh cta Diéu 376 - Qudc Triéu
hinh luat v& viéc chia tai san khi ngudi vo chét
trude (dién san cta vo chia 1am ba phan: chong
hai phan, nguoi thira ty mot phan). Quy dinh
nay co thé xem nhu mot mot budc dot pha
trong truyén théng phap luat phong kién noi
phu nir von “v6 san” tham chi ban than con bi
coi 1a "tai san" ctia chong. Quyén nay ciia ngudi
duoc thira ké tai san cua chéng chi duogc thiura
nhan & Bo luat Héng Ptc. Theo B luat Gia
Long, ngudi vo khong c6 quyén nay, trir mot
truong hop han hitu: Khi chong dang lam quan
ma chét, khong con ai huong tip am thi cho

phép vo nho cua ngum 4y theo 1& ma xin quan
cap luong nudi séng dén man doi (L& 3 - Didu
76). Nhitng quy dinh trén day vé& quyén loi cia
nguoi phu nit cho ta thdy duoc tinh tién bo va
nhan dao cua phap luéat phong kién Viét Nam,
ddng thoi thdy duoc truyén théng ton trong phu
nit cua dan toc ta.

Chinh sach phap luat cia vua Lé Thanh
Téng con duoc thé hién trong cac quy dinh bao
v€ tinh mang, danh dy va nhan phém cho phu
nit trong cac quan hé dan sy, hon nhan va gia
dinh. Piéu 113 - Qudc Triéu hinh luat quy dinh:
Néu con gai ty ban minh ma khong c6 nguoi
bao linh thi ca ngudi mua, ngudi viét van khé,
ngudi 1am chimg déu bi phat, phai tra lai tién
cho ngudi mua va vin khé bi huy bo. Vé viée
thoai hon, tir hon, luat chu trong bao vé danh dy
cho ngudi con gai. Theo DPiéu 315 - Bo luat
Hong Puc: néu nha gai da nhan db sinh 1& ma
nha trai trd mat khong ldy nita thi cha hon bén
nha trai phat 80 truong, mat d6 sinh 1&. Con gai
d3 hira ga chong ma chua thanh hén, néu ngudi
con trai bi ac tit hay pham t6i hoac pha tan gia
san thi cho phép nguoi con gai kéu quan ma tra
dd 18. Néu ngudi con gai bi ac tat hay pham toi
thi khoéng phai tra dd 18 (Piéu 323 - Bo luat
Hong Duc).

Luat Hong Pic c¢6 nhidu quy dinh trach
nhiém phap 1y d6i véi quan lai v6i cac mirc
hinh phat rat nang khi ho pham tdi cudng ép,
hiép dam, cudng buc dan ba, con gii. Ngudi
nao pham cac tdi nay thi bi xur toi luu hay tdi
chét cung voi viéc nop tién ta cho cha me nguoi
con gai (Pidu 42 - Bo luat Hong Pirc; Néu vi
t6i nay lam ngudi dan ba bi thuong hay bi chét
thi ké pham t¢i bi xir nang hon tdi danh bi
thwong (danh chét) ngudi thuong mot bac, dién
san bi tich thu tra cho bén bi thiét hai (Diéu 403
- Bo luat Hong Duc).Dic biét 1a b luat quy
dinh viéc xtr phat nghiém khic nhimng ké co
hanh vi gian dam véi con gai dudi 12 tudi. Du
con gai co thuan tinh thi van xir nhu t6i hiép
dam vi ¢ tudi ndy con gai chua truong thanh, dé
bi lira gat, khdng ché. Pay la diém tién bo déng
chu y trong ndi dung cac quy dinh cta phap luat
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phong kién va ciing gan véi nhitng quy dinh cua
luat hinh sy nuéc ta hién nay vé van dé nay.

- Gid tri dwong dai dé chiing ta tham khao,
ké thira tir cdc quy dinh bao vé quyén loi phu niv
cua Bo luat Ho”‘ng Durc

Lich st luon luon la duong dai. Tim hiéu
cac quy dinh cua Luat Hong Puc, chinh sach
phap luat nha L&, dac biét la vua Lé Thanh
Téng da cho ching ta biét vé nhimg Gach ndi
gitra: Qua khir - Hién tai - va ca Tuong lai. Cac
quy dinh cta Luat Hong Puc vé nit quyén, vé
bao vé quyén loi, danh du, nhan phém cua
nguoi phu nit thyc sy mang dam tinh nhan van,
tién bo, tan ky va ciing 1a thong diép ctia mdi
quéc gia, dan toc va toan nhan loai hém nay.
Ngay nay, cic bd ludt nhan quyen quoc té da
khang dinh cac nguyén tic co ban vé quyen phu
nir va trach nhiém cuia cac quoc gia phai no lyc
dam bao thuc thi trong thyuc t&. Thoi gian qua,
viéc nghién ctu, tim hiéu, tham khao ndi dung
ctia Qudc Tridu hinh lut néi riéng va hé thong
phap luat Viét Nam thoi ky trung dai ndi chung
da duoc quan tam thyc hién. Nhitng quy dinh
ciia Luat Hong Puc di c6 y nghia tham khao
quy bau trong viéc phap dién vé dan sy, hon
nhén va gia dinh, hinh su va hanh chinh. Nhung
phai lam sao cho tinh than nhan van, tién bo cua
Luat nha Lé v& nit quyén noi riéng thim sau
vao nhan thire, hanh vi cua mdi c4 nhan trong
cudc séng thudong nhat. P6 ciing chinh 1a mot
trong nhitng cach chung ta tu hao, ton vinh, ké
thira gia tri van hoa dan phap 1y cia t6 tién ta
trong thoi ky hoi nhap.

Thay loi két ludn

Xét vé phuong dién truyén thong phap 1uat
cac thiét ché phap luat, ching ta con nhiéu yéu
kém, han ché, trong d6 c6 ca can nguyén lich
sir, truyén thong. Trong sd cac biéu hién han
ché vé& van hoa phap ludt c6 nhiing quan diém,
nép nghi, 16i tu duy vé bat binh ding nam nir,
“trong nam, khinh nit” van con hién hitu trong
mot bd phan khong it nguoi dan, ké ca céc ca

nhan céng quyén. Trong bdi canh do6, viéc tim
hiéu cac gia tri tién bo, nhan van, dan chu cia
Luat Hong e vé nit quyén, vé vai tro, gia tri
con nguodi cua phu nit ma B luat nha Lé da
khang dinh lai cang c6 y nghia quan trong cho
nhan thic va hanh dong cta chung ta. Mdi
ngudi dan dat Viét co quyén tu hao va bon phan
ké thira, phat huy cac gia tri tién bd, nhan vin
trong di san phap luat tridu Lé dic biét 1a Qubc
Triéu hinh luat.

Mot trong nhing diéu dang dé chung ta
ngdy hom nay hoc tdp d6 chinh 1a chinh sach
quan ché cia vua Lé Thanh Téong bang viéc quy
dinh trach nhlem phap 1y - chinh tri ctia quan lai
d6i v6i cude sdng cia nguoi dan néi chung va
nguoi phy nit noéi riéng. Nghia 1a, B) ludt nha
Lé khong chi quy dinh cic quyén, cic wu dai
d6i voi nguoi phu nit ma con quy dinh trach
nhiém, bdn phéan chinh tri - phap 1y - dao dirc
ciia nha nudc, cua cac ca nhan cong quyén
trong viéc dam bao thyc thi, cac ché tai nghiém
khic dbi véi cac quyét dinh, hanh vi sai pham
cua ho gay ra.

Hom nay, chung ta ciing dang ban vé sira
d6i, bo sung Hién phap, trong d6 c6 van dé
cﬁn cong thirc hoa “trach nhiém nha nude déi
v6i quyén con ngudi, quyén cong dan, mot
trong nhiing didu kién cin ban dam bao tinh
hién thuc cua cac quyén con ngudi trong dé co
quyén cua phu nit. Moi so sanh s& la khap
khiéng, song viéc ké thira cac quy dinh cua Bo
luat nha Lé vé trach nhiém nha nudc, quan lai
trong viée dam bao cac quy dinh vé& bao vé
quyén loi cta nguoi dan noi chung, nguoi phu
nit ndi riéng that su can thiét trong viéc stra doi,
hoan thién phap luat, dac biét 1a Hién phap.

Tai liéu tham khao

[1] Quédc Triéu hinh lugt, NXB Phap 1y, Ha N6i, 1991.
[2] Pham Vian Bdng, Van héa va doi méi, NXB Chinh
tri Quéc gia, Ha Noi, 1995.
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Protection of Women’s Right in the Hong Dirc Law
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The article analyzes the humanity, progressiveness of the Criminal Law of Lé Dynasty (also
known as the National Criminal Court Law or the Hong Pirc Law) on the protection of women's
rights. This Law shows the very progressive views and policies of King Lé Thanh Téng, exceeding the
limitations of Confucian doctrine and the reign of contemporary feudalism. The Law stipulates many
benefits for women in the areas of marriage, family, justice, administration, and society. Regulations
on protection of women’s right in the Hong Ptrc Law are of important values to be inherited in the
contemporary law and social life of Vietnam. The Law has been studied and lectured in many
countries as a great, progressive, deeply humanist work of legislation of the Vietnamese nation. The
author’s message to readers is the linkage between the past, the present, and the future in the
evaluation and settlement of the contemporary issues. At present time, it is the responsibility of state
organs to refer to and to inherit the values and legal techniques of the L& Dynasty Law in protecting
the rights and interests of women as vunerable subjects in society.



