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B01 thuong thiét hai trong phap luat
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Tém tat: La quyén ning thir 6 trong 8 quyén nang cua nguoi tiéu dung dugc ghi nhan theo dién
giai ctia Consumers International vé Hudng dan cua Lién Hop Quoc vé bdo vé nguoi tiéu dung
ban hanh nim 1985, sira d6i nam 1999, quyén khiéu nai va yéu cau bdi thuong 1a thi quyén
nang dac biét va sau cung dé bao vé lgi ich hop phép cua ngudi tiéu dung. Pugc phat trlen tur
che dinh bdi thudng thiét hai ngoai hop dong mot trong nhitng ché dinh phép ly khoi ngudn va
nén tang cta phdp luat dan sy, yéu cau bdi thuong thiét hai do hang héa khuyet tat gay ra cho
nguoi tiéu dung dugc ghi nhan trong phdp ludt ctia nhiéu quoc gia v6i nhidu diém khac biét,
thay d6i cho phi hop véi dac thu cua nganh luat moi mé nay. O Viét Nam, phép luat hién hanh
da dé cép va budc dau diéu chinh ndi dung nay, tuy nhién trong qué trinh dp dung vao thuc tién

con nhiéu diéu dang ban.

Nam 2010, Luat Bao vé quyén lgi nguoi
tiéu ding duoc thong qua, thay thé Phdp Iénh
Béo vé quyén loi ngudi tidu ding nam 1999
dugc coi la nhiing budc tién manh mé nham
tién gan hon thong 18 qudc té trong giai quyét
tranh cha”ip tieu dung. Ban than qud trinh xay
dung Luat BVQLNTD ciing dugc nhiéu hoc gia
¢6 tiéng dua ra md xé, phan tich trén co s¢ xem
xét lidu qué trinh tiép thu cdc kinh nghiém tir
nude ngoai liéu c6 phat huy duge vao thyc tién
cta Viét Nam, trong d6, mot trong nhiing noi
dung trong tdm duoc dé cap la trach nhiém boi
thudng cua thuong nhan khi dé xay ra thiét hai.
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Sau gan ba nam thi hanh Luat, t6i nay,
Chinh phu da ban hanh dugc ba van ban hudng
dan gdm Nghi dinh s6 99/2011/ND-CP [1],
Nghi dinh s6 19/2012/ND-CP [2] va Quyét dinh
s 02/2012/QD-TTg [3]. Tuy nhién, do tinh
chét bao trim trén nhiéu khia canh va linh vuc
chuyén nganh, nhiéu ndi dung lién quan toi giai
quyét tranh chip tiéu ding van con bo ngo,
chua c6 quy dinh, giy ra mot 15 hong 16n trong
thuc tién ap dung. Véi con s6 hon 2.500 vu viéc
khiéu nai dugc giai quyét trong nim 2011, néu
so sdnh voi con sé 10.288 vu khiéu nai cda
Malaysia [4] thi c6 thé thay sb lugng vu viée vi
pham ngudi tiéu ding khiéu nai cong khai con
qué it va cho thiy tdm 1y hoai nghi ctia ngudi
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tiéu dung vao hi¢u qua ap dung luat. Tinh trang
nguodi tiéu dung bi thiét hai do hang héa kém
chit lwong, hang gia, hang nhéi phai “ngdm bd
hon lam ngot” cha”ip nhan s6 tién bdi thuong
mang tinh “twgng trung”, hay tham chi khong
doi duge tién bdi thuong do cic nha cung cép
thodi théc trach nhiém ngay cang trd nén phd
bién. Cau hoi dit ra 1a hidu qua dp dung phép
luat & dau trong khi luat ¢c6 quy dinh nhung
ngudi dan khong thé vién dan luat dé ty bao vé?

Pic thi cia phap luit vé bio vé quyén loi
nguoi tiéu dung

Phap ludt bao v€ nguodi tiéu dung mang
nhitng dic thi xudt phét tir tinh chit xa hoi cua
quan hé tiéu dung ma nguoi ti€u dung khi cha”ip
nhan tham gia va chiu rang budc boi quan hé
nay khé cé thé c¢6 co hoi dat duge su tu do, binh
dang trong quan hé véi bén cung mg hang héa,
dich vu do dac tinh “th6ng tin bét can xtng”
[5]. Ly thuyét thong tin bat cén xung
(Asymmetric Information) lan dau tién xuét
hién vao nhiing ndm 1970 va cé vai tro quan
trong trong kinh té hoc hién dai thong qua sy
kién cdc nha khoa hoc nghién ciru 1y thuyét nay
1a George Akerlof, Michael Spence va Joseph
Stiglitz vinh du nhén giai Nobel kinh té nim
2011. Thong tin bt cAn ximg xay ra khi mot
bén giao dich c6 it thong tin hon bén dbi tic
hodc c6 thong tin nhung thong tin khong chinh
xéc. Piéu nay khién cho bén ¢ it thong tin hon
¢6 nhitng quyét dinh khong chinh xéc khi thuc
hién giao dich dong thoi bén c6 nhidu thong tin
hon ciing s& c6 nhimg hanh vi gy bét lgi cho
bén kia khi thyc hién nghia vy giao dich. Thyc
té cho théy, trong cdc quan hé mua bdn, trao ddi
hang héa, dich vu véi thuong nhén, ngudi tiéu
ding ludn & thé thy dong, han ché vé thong tin
va nang luc kiém ching chit luong, gia tri that

ctia hang héa va dich vu dugc cung cép trong
khi bén ban/bén cung tmg dich vy luén & thé
chit dong vé& ngudn hang, kiém sodt dugc chat
lugng, thong tin san phém trugc khi téi tay
nguoi tiéu dung. Véi tinh chit ban dau cta quan
hé dan su 1a binh deltng, tu do théa thuan, chinh
su bat dbi xtng vé vi thé gitra cc chii thé trong
quan hé tiéu ding 1a diéu kién va tién dé dé
phép luat didu chinh quan h¢ ti€u dung cé
nhitng quy dinh dé duy tri sy can bang loi ich.
Diéu nay dwoc thé hién ¢ nhiéu quy dinh véi
muc dich dam bao t6t hon quyén ciia ngudi tiéu
dung nhu: quyén dugc lua chon phuong thirc
giai quyét tranh chép, quyén dugc hoan tra hang
héa va yéu cau bodi thuong...Ddng thoi, phép
luat bao vé quyén lgi nguoi tiéu ding c6 xu
huéng quy dinh can thiép vao quyén tu do cua
bén cung cip hang héa, dich vu dé dam bao
quyén lgi cia nguoi tiéu ding, hay néi nhu
khang dinh cia PGS.TS Nguyén Nhu Phét
“khong cé sir tw do va binh ddng trong quan hé
phdp ludt vé bao vé nguoi tiéu ding (6.

Boi thuwong thiét hai trong phap luat dan sw
va phap luit bao vé nguwoi ti€u dung

BOi thuong thiét hai trong trudng hop hang
héa, san pham giy thiét hai cho nguoi tiéu ding
duoc xdc dinh 12 trach nhiém boi thuong thiét
hai ngoai hop ddng, dugc quy dinh tai Didu 630
Chuong XXI B luat Dan sy nam 2005. Boi
thuong thiét hai ngoai hop dong 1a ché dinh
phap 1y hinh thanh tir thoi La Ma bao gom hai
loai nghia vu la “nghia vu phét sinh tr cic vi
pham (ex delictio)” va “nghia vu nhu tir cic vi
pham (ex quasi delictio)”. Ché dinh nay phan
anh trach nhiém dan su phét sinh gitta cdc chu
thé ma trudc d6 khong c6 quan hé hop ddng
hoidc ¢6 quan hé hgp dong nhung hanh vi gy ra
thiét hai khong thudc nghia vy thi hanh hop
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ddng da ki két. Trach nhiém nay 4p dung ddi
véi nguoi cé hanh vi vi pham, xam hai téi cac
loi ich vat chét, lgi ich tinh than cua chu thé
khdc, budc nguoi nay phai ganh chiu mot hau
qua bat lgi do hanh vi tréi phép luat cia minh
gdy ra. DSi voi quan hé tiéu ding, chu thé gy
thiét hai 1a bén cung irng hang héa, dich vu (bao
gém: nha san xuit; nha nhéap khau; nha phan
phéi) va bén bi thiét hai 1a nguoi tiéu dung thy
hudéng hang héa, dich vy. Theo Piéu 604 B
luat Dan sy, nghia vu boi thuong thiét hai ap
dung ca vai 16i ¢ ¥ va 16i vo y. Cu thé, nghia
vu boi thuong phét sinh do 18i ¢6 ¥ khi mot
ngudi nhan thtrc ré hanh vi cua minh sé gy
thiét hai cho ngudi khiac ma van thyc hién va
mong mudn hodc tuy khong mong mudn nhung
dé mac cho thiét hai xay ra. Vi du: Ngudi ban
hang biét hang héa da hét han sir dung nhung
van ban cho ngudi tiéu dung. Truong hop giy
thiét hai do 16i v y 1a khi mot nguodi khong
thdy trudc hanh vi ciia minh ¢6 kha ning gy
thiét hai, mic dir phai biét hodc c6 thé bibt trude
hanh vi cia minh c¢6 kha nang giy thiét hai,
nhung cho r@“mg thiét hai s€ khong xay ra hoac
¢6 thé ngin chan dugc. Vi du: Nguoi ban hang
khong bao quan lanh diing tiéu chuén véi thyc
phém tuoi séng dan t6i ngd doc thuc phém.

Do chudi cung tng hang héa gdm nhiéu chu
thé, viéc xdc dinh trdch nhiém bdi thuong thiét
hai do hanh vi vi pham quyén loi nguoi tiéu
ding khong hé d& dang. C6 thé hinh dung chu
trinh tiéu dung dugc phan lam 3 cdng doan:

(1) Trudc khi giao dich

(2) Trong giao dich

(3) Trong qua trinh st dung hang héa, dich
vu

Vai tro cua thuong nhan trong tirng cong
doan cta chu trinh tiéu dung la khic nhau va
hoan toan c6 thé 1a ddi twong c6 nghia vu bdi
thuong thiét hai khi ¢6 tranh chip phét sinh.

Luat Bao vé quyén loi ngudi tiéu ding da liét
ké cic dbi twong trong chudi gdm: don vi san
xuét, don vi nhap khéu, don vi gén tén thuong
mai va st dung nhan hiéu, chi dan thuong mai
va don vi tryc tiép cung mg hang héa dén tay
ngudi tidu ding. Céc chu thé nay lién déi chiu
trach nhiém dbi voi thiét hai do hang hoéa
khuyét tat gy ra cho nguoi ti€u dung, va chi
duoc loai trr trach nhiém dan sy trong mat sd
truong hop nhét dinh. Thuyc té, d6i vi mdi giao
dich gitta mdt thuong nhan véi mot nguoi tiéu
dung cu thé, ba cdng doan trén kha tach biét va
ranh mach. Tuy nhién, xét trén téng thé thi
truong, trong twong tic gilta cic thuong nhan
v6i hang ngan ngudi tidu ding, ba cong doan ké
trén s€ ludn dan xen, hoa quyén voi nhau va
nhiéu truong hop 1a khong thé tich roi ra duoc.
C6 nhitng hanh vi gay thiét hai cho nguoi tiéu
dung cua thuong nhan khong chi tic dong trong
cong doan “trudc giao dich” ma con tic dong
toi ca nhitng cdng doan con lai. Thém vao do,
v6i nhitng hanh vi xam hai t6i ca ba cong doan
cua thwong nhan ma chi xép vao mdt cong doan
dé xir 1y, thi rat d& gay hiéu 1im ring hanh vi
nay chi bi cdm trong timg coéng doan cy thé, con
0 nhitng cong doan khac, hanh vi d6 s€ khong
bi cAm.

Mat khic, van dé trach nhiém bdi thuong
cia thwong nhan con lién quan tdi ché dinh
phap 1y vé& trach nhiém san pham (product
liability). Ché dinh nay c6 ¥ nghia dic biét quan
trong, theo dd, nha san Xuét c6 trach nhiém boi
thuong thi¢t hai cho nguoi ti€u dung do san
pham khuyét tt gdy ra, mic di, ngudi tiéu
ding c6 thé khong truc tiép tiép nhan hang héa
tlr nha san xuat. Lich sir cia viéc hinh thanh ché
d6 trach nhiém san phdm cho thay, c6 thoi ky
ngudi ta dp dung ché dinh bao hanh ma theo do,
bang nhiéu thu tuc phdp 1y lién tiép, vin c6 thé
céc chu thé phap luat tham gia chudi quan hé
phan phdi phai chiu trich nhiém qua mdi cong
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doan cuia chudi quan hé phdp ly. Tuy nhién,
viéc dp dung co ché nay (theo nguyén 1y chung
ctia phép luét dan sy) c6 thé s& din dén lién tiép
nhiéu vy viéc nham truy xét ngudi phai chiu
trach nhiém cubi cling vé khuyét tat cua san
pham - ngudi ¢6 13i trén thuc té, dan dén phién
ha cho céc bén lién quan va t6n kém chi phi cho
xa hoi. Vi vay, nhidu qudc gia trén thé gidi hién
nay da thyc hién ché do trach nhiém nghiém
ngdt (strict liability), theo d6 lwa chon mot )
chu thé quan trong nhit trong chudi quan hé dé
rang budc trach nhiém san pham, d6 la:

(i) Nguoi san xuat san pham;

(ii) Ngudi nhap khéu;

(iii) Ngudi tryc tiép ban san phidm cho
nguoi tiéu dung.

Hién nay, ngoai Luét Bao vé quyén loi nguoi
tiéu ding va Luat Chat luong hang héa c6 diéu
khoan riéng dé cap téi tréach nhiém bdi thuong ddi
voi hang héa khuyét tat, tuy nhién viéc 4p dung
quy dinh ndo dé thyc hién trach nhiém boi thudng
hién van con chua ro rang. Theo huéng dan vé
xdc dinh thiét hai dé yéu cau bdi thudng tai Nghi
quyét 03/2006/NQ-HDTP ngay 08/7/2006 thi
trach nhiém bdi thuong thiét hai ngoai hop dong
néi chung va trach nhiém boi thuong hang héa
khuyét tat n6i riéng phét sinh khi c6 diy di céc
yéu t6 sau: (i) Phai c6 thiét hai xay ra; (i) Phai c¢6
hanh vi trdi phap luat; (iii) Phai c6 mdi quan hé
nhan qua gitra thiét hai xay ra va hanh vi trdi phap
ludt; va (iv) Phai c¢6 18i ¢b ¥ hodc 16i vo ¥ cua
ngudi gy thiét hai. Quy dinh nay xuat phat tir
nguyén tic chung cua phdp luat dan su dugc daé
cap tai Piéu 10 Bo luat Dan su 1a “khdng dugc
xam pham dén 1oi ich ctia nha nudc, loi ich cong
cong, quyén, loi ich hop phdp ciia nguoi khac”.
Tai Muc 2 Chuong XXI B¢ luat Dan sy, trong
quan hé tiéu ding, thiét hai do hang héa khuyét tat
gdy ra cho ngudi tiéu ding da loai trir thiét hai vé
tinh than, danh dy, nhan phim ma chi bao gdm

thiét hai vét chat cu thé: thiét hai vé tai san; thiét
hai vé sirc khoe va thiét hai vé tinh mang.

Quy dinh khong phai khong cé...

Nghia vu bdi thuong thiét hai giy ra cho
nguoi tiéu dung dugc quy dinh tai trude tién tai
Diéu 630 B6 luat Dan sy nam 2005, theo do,
nghia vu bdi thuong thiét hai thuoc vé “cd
nhdn, phdp nhdn, chu thé san xutft, kinh doanh
gay thiét hai”. Khi Luat Bao vé quyén lgi nguoi
tiéu diing ban hanh nam 2010, khoan 2 Diédu 23
ctia Ludt da 1am 16 dbi tuong “16 chitc, cd nhan
kinh doanh hang héa” c6 trach nhiém boi
thuong thiét hai do hang héa khuyét tat gom
b6n nhém chu thé tham gia vao chu trinh cung
g hang héa téi tay nguoi tiéu dung gom: (i)
nha san xudt hang héa; (ii) nha nhdp khdu
hang héa; (iii) gdn tén thuwong mai lén hang
hoa hodac sw dung nhdn hiéu, chi dén thurong
mai; (iv) triee tiép cung cdp hang héa. Trude
d6, Pidu 60 Luat Chit lwong san pham, hang
héa ciing dua ra quy dinh: thiét hai do hang hoa
khong bao dam gady ra cho nguoi tiéu dung bao
gé‘m thiét hai vé gid tri hang hoa, tai san bj hw
hong hodc khong dam bao chat luong; thiét hai
vé tinh mang, suc khoe con nguoi; thiét hai vé
loi ich gan lién voi viéc sir dung, khai thdc hang
héa, tai san va chi phi hop Iy @é ngan chén, han
ché va khdc phuc thiét hai. Viéc ghi nhan cic
chii thé trén c6 thé coi 1a mot huéng dan quan
trong, mé rong dang ké pham vi mot bén chu
thé cung tng hang héa c6 nghia vu boi thuong
thiét hai do hang héa khuyét tat gy ra. Cic
nhém chu thé nay ciing phit hop véi Huéng dan
cua Lién Hop Qudc v& bao vé nguoi tiéu dung
ban hanh nam 1985, hiéu chinh vao nam 1999
chi ghi nhan chu thé nay 1a “t6 chirc kinh
doanh”, “nhitng nguoi co trdch nhiém duwa san
pham ra thi trieong dac biét la nhitng nguoi
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cung cdp, xudt nhdp khdu, nhitng nguwoi buon
bdn lé va twong ty”’[7], “nha san xudt” va “nha
bdn lé” hay nhu phdp ludt cidc nudc nhu An D9,
Malaysia, Dai Loan vé bao vé quyén loi nguoi
tiéu dung. Nhu vay, co thé coi viéc xdc dinh
pham vi chu thé c6 nghia vu boi thuong thiét
hai do hang héa khuyét tat giy ra da c6 co so
phép ly.

Lai dé ngé nhirng ngoai I¢...

Du vy, véi muc dich han ché sy lam quyén
cluia ngudi tiéu dung gy anh hudng x4u t6i hoat
dong kinh doanh binh thudng cta céc chu thé
cung cip hang héa, phdp luat trong linh vic nay
da bd sung nhitng “ngoai 1¢ con dé ngd”. Piéu
24 Luat Bao vé quyén loi ngudi tiéu ding c6
ghi nhan quyén mién trir nghia vu boi thuong
thiét hai trong truong hop khuyét tat ciia hang
héa khong thé phét hién véi trinh d6 khoa hoc -
k¥ thut tai thoi diém cung cdp hang héa twong
tu nhu Piém d Khoan 1 v Piém d Khoan 2
Diéu 62 Luat Chat luong san phim, hang héa
nim 2007. Nhu viy, trong tinh hubng nay,
nguoi tiéu ding roi vao tinh thé bat loi néu nhu
khi mua hang héa ma khong biét ring san pham
thy huong d6 c6 thé hay khong thé phat hién
khuyét tat. Nghi dinh s6 99/2011/NB-CP hudng
dan Luat ciing hoan toan khong dé cap toi mot
trinh tuy hodc phwong thirc 16 rang dé 1am rd thé
nao ndi ham cum tir “khong thé phdt hién voi
trinh do khoa hoc - ky thudt tai thoi diém cung
cdp hang héa”. Bang viéc dit ra céc quy dinh
“ling 10" nhu vay, mot 14n nita phép luat lai dat
nguoi tiéu ding vao vi thé bi dong, rii ro khi
tiép nhan hang héa do ban than bi han ché
khong du ning lyc dé tw kiém chimg.

biéu nay thuc té da dién ra khi céc vu viée
chiy xe mdy “bdng dung” bdc chdy, khong rd
nguyén nhin xay ra lién tiép trong thoi gian

qua. Mic dix cdc BO nganh da tham gia diéu tra,
nghién ctru nhung nguyén nhan van chua duge
lam 1o 1a do 16i ky thuat cta xe (thudc trach
nhiém ciia nha san xudt) hay do xdng dau
(thudc trach nhiém cua don vi cung Gng xang
dau). Nguoi tiéu dung 1a nan nhan cta vu viéc
hoan toan roi vao tinh trang danh chép nhén
“van rii” ma khong thé doi bdi thuong do
khong xac dinh dugc chu thé.

Mot ngoai 1€ nita ddi véi nghia vu boi
thuong thiét hai cta bén cung cip hang héa
chinh 12 loai trir nghia vu do 18i cia ngudi tiéu
ding hodc khuyét tat do tudn thi yéu cau bt
budc cua co quan nha nudc theo Piéu 62 Luit
Chat luong san pham, hang héa nam 2007. Luat
dé cap t6i ba nhém ddi tuwong dwoc hudng
quyén loai trr nghia vu nay bao gém: nha san
xuét, nha nhap khdu va nha phan phdi ban 1¢.
Theo d6, cic dbi twong nay dwoc midn trir
nghia vu bdi thuong néu nguodi tiéu dung b
tinh sir dung san pham da hét han st dung, tiép
tuc st dung san pham di da biét vé& thong béo
thu hdi/thong bdo san pham khuyét tit va thiét
hai giy ra do 16i ctia nguoi tiéu ding hoic do
phai thuc hién theo cac yéu cAu bét budc cua co
quan cé thim quyén. Vé mit thuc tién, khong
phéi nha san Xuét hay nhap khau nao cling tuan
thi nghiém tdc trach nhiém thu hdi hang héa
khuyét tat theo Diéu 22 Luat bao vé quyén loi
ngudi tiéu ding va c¢6 chang chi thu hoi khi
phdt sinh nhiing vu viéc lién quan tdi chit
luong hang héa. Nhitng nha phan phdi ban than
cling khong min ma va khong thiy c6 trich
nhiém trong vi¢c thu hoi hang héa da hét han st
dung, trong khi cidc nha quan ly, cic hiép hoi
bao vé quyén lgi ngudi tiéu ding lai chi givong
cao khau hiéu “hdy l1a nhitng nguoi tiéu ding
thong thdi”... Thyc té trén mot 1an nira lai di
nguoc lai ton chi va muc tiéu ban dau khi xay
dung va ban hanh luat.
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Sau gan ba ndm thi hanh Luét bao vé quyén
loi nguoi tiéu dung, c¢6 1& didu ngudi tiéu ding
va ca nhitng chu thé cung trng hang héa dén tay
nguoi tiéu dung quan tdm khong phai la Luat da
bao quit, da cap nhat vdi xu hudéng phdp luat
ctia thé gidi hay chua ma quan trong hon 12 can
gép rit bo sung, hoan thién cdc quy pham phap
luat huéng dan dé Luat sém duoc trién khai vao
thuc tién. Trong khi chd doi vin ban hudng
dan, nguoi tiéu ding van phai chap nhan tinh
canh “thdp thom” khi vén dang & vi thé
“thuong d&”.
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Compensation of Law Potecting Consumer Rghts

Nguyén Trong Diép
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Abstract: As the sixth of the eight rights of consumers as per the restatement by Consumers
International’s interpretation on the UN Guidelines for Consumer Protection enacted in 1985,
expanded in 1999, the right to redress is the most important ultimate right that protects the legitimate
interests of consumers. Developed from non-contractual damages — one of the first and principal
statutes of civil law, the liability to pay damages for defected goods is differently recognized in the
laws of countries subject to the features of this new law sector. This has also been mentioned and
governed by the prevailing laws of Vietnam, but there are a lot of matters to be dealt with to be put

into practice.



