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Tém tit: Trong Thong bdo va tuyén bd khoi kién ngay 22/01/2013, Philippines dé nghi Trong tai
thanh 13p theo Phy lyc VII cia Cong udc ludt bién ra phan quyet vé 13 ndi dung. Tuy Philippines
tién hanh khoi kién d01 voi Trung Quéc, nhung mot s yeu cau va gidi thich cua Phlhppmes co
lién quan dén chu quyén lanh tho cta Viét Nam trén quan dao Truong Sa. Cu thé, cic d4 Vanh
Khan (Mischief), Ken Nan (Mc Kennan), Ga Ven (Gaven), Xu Bi (Subl) Gac Ma (J ohnson) Chau
Vién (Cuateron) va Chit Thap (Fiery Cross) duoc gidi thich la cac céc chu tao ngam va an y trong
d6, chiing thudc thém luc dia ciia Philippines. Tuyén bd va yéu cau d6 dit ra cau hoi cho Viét Nam
s& 1am gi dé bao vé chii quyén hop phdp ctia minh trén quan dao Trudng Sa. Hanh dong theo cach
cua Philippines, dimg ngoai cugc hay can thiép vao vu kién? D6 la nhimg ciu hoi 16n ma tic gia
dat ra trong “Suy nghi ve giai phdp phdp ly cho Viét Nam trueée vy kién ciia Philippines” dé trao
doi cuing ban doc, gop tiéng néi vao viéc bao vé chii quyén ctia Viét Nam trén cdc hai dao dang bj
tranh chap.

Twr khoa: Khéi kién; Philippines; Giai phap; Viét Nam.

1. Phan tich quan diém va yéu cau khéi kién
cua Philippines

Ngay 22/01/2013, Philippines da gui don
khoi kién vé duong 9 doan phi 1y cta Trung
Qudc trén Bién Dong ra trong tai thanh 13p theo
Phu luc VII ctia Cong udc luat bién 1982 (sau
day goi tat 1a Trong tai).

Ngay 19/02/2013, Trung Qudc di tra lai
cong ham cua Philippines. Trung Qudc kién
quyét thyc hién 1ap truong giai quyét tranh chép
v6i bén lién quan bang dam phan song phuong,
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khong chép nhan can thiép cua bit ky co quan
tai phan qudc té nao. Tuy nhién, theo quy dinh
tai khoan 3 va 5 Diéu 287 cua Cong udc ludt
bién, néu Philippines duy tri yéu cau khoi kién
thi Trong tai s€ cé thim quyén ngay ca khi
Trung Quéc khong déng ¥y va qud trinh t6 tung
van dugc tiép tuc' [3].

1. Didu 287 Céng wéc luat bién quy dinh:

Diém 3: Mét quéc gia thanh vién tham gia vao mot vu tranh
chap ma khéng dwoc mét tuyén bo con hiéu luc bao vé, thi
dwoc xem la chap nhan thu tuc trong tai da tru dinh & phu
luc VII.

Piém 5: Néu quoc gia tranh chap ‘khéng chép nhan cung
maot tha tuc dé giai quyet tranh chép, thi tranh chap dé cé
thé dwoc dwa ra giai quyét theo thu tuc trong tai duoc tru
dinh & phu luc VII, trtr khi cac bén cé théa thuan khéac.
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Trong Thong bdo va tuyén bd khoi kién,
Philippines yéu cau Trong tai ra phin quyét vé
13 diém. Trong d6 c6 nhing ndi dung lién quan
dén quéan dao Truong Sa nhu sau:

Diém 2: Tuyén bo rang cdc yéu sdch vé
bién ciia Trung Quéc & Bién Pong dua trén cdi
goi la duwong chin doan la trdi voi UNCLOS.

Diém 4: Tuyén bo rang bai Vanh Khan
(Mischief Reef), Mc Kennan la nhitng cdu tao
ngcim thugc thém luc dia cia Philippines theo
Phan VI ciia Cong woc va rcfng viéc Trung Quéc
chiém dong ciing nhie xdy dung trén cdc cdu tao
nay vi pham quyén chu quyén cua Philippines.

Diém 6: Tuyén bo rang bai Ga Ven va Xu
Bi la nhitng cdu tao ngd‘m trén Bién Dong va
khong nam trén muec nuede bién khi thity triéu
lén cao nén khong phai la dao theo Cong woc
ciing nhw khong nam trén thém luc dia ciia
Trung Quéc va rﬁng viéc Trung Quéc chiém
dong va xdy dung trén cdc cdu tao nay la bat
hop phdp.

Diém 8: Tuyén bo rang, tric mot s6 mom
nho nhé lén trén mat nuoc khi thiy trieu lén
cao la cdc “da” theo Piéu 121 (3) ciia Cong
woc va do vay chi co lanh hai rong khong qud
12 hai ly, cdc bai Hoang Nham (Scarborough),
Gac Ma (Johnson), Chdu Vién (Cuateron) va
Chit Thép (Fiery Cross) la cdc cdu tao ngam
nam dwdi miee nede bién khi thiy triéu lén cao
va rang Trung Quoc da dwa yéu sdch bdt hop
phdp vé ving bién vuwot ra bén ngoai 12 hdi ly
tir nhitng cdu tao nay.

Diém 10: Tuyén bo rang theo UNCLOS,
Philippines dwoc huong tie dwong co so qud‘n
ddo cua minh lanh hai rong 12 hai ly, vitng dac
quyén kinh té rong 200 hai ly va thém luc dia
theo Phdn II, V, va VI ciia UNCLOS * [6].

2. Notification and Statement of Claim on West Philippine
Sea: “... In light of the above, and the evidance to be
submitted in the course of this arbitration, the Philippines

Philippines da khon khéo khi khong d& nghi
Trong tai phan quyét van dé chu quyén trén cic
hai déo tranh chap & Bién Pong ma chi gi6i han
trong viéc xdc 1ap va thuc hién cic quyén chu
quyén trén cdc ving bién va thém luc dia theo
Cong wdc ludt bién, qua dé phan bic duong 9
doan dut khiic cia Trung Qudc. S di nhu vay,
boi vi Trung Qudc da tuyén bd “khéng chdp
nhdn bat ky thu tuc quy dinh tgi muc 2 cua
Phan XV ciia Céng wéc doi voi tdt ca cdc logi
tranh chép duoc néu trong doan 1 (a) (b) va (c)
ctia Piéu 298 cia Cong w6 [5]. Tac 12 céc
tranh chip vé 4p dung Diéu 15 (phén dinh lanh
hai), Diéu 74 (phan dinh ving dic quyén kinh
té), Pidu 83 (thém luc dia), cdc vinh lich st,
danh nghia lich str; tranh chép lién quan dén cic
hoat dong quén su; va vé van dé thudc chirc
ning ciia Hoi dong Béo an.

respectfully requests that the Abitral Tribunal issue an
Award that:

(Diém 4) Declair that Mischief Reef and McKennan Reef
are submerged features that form part of the Continental
Shelf of the Philippines under Part VI of the Con vention,
and that Chiana's occupation of and construction activities
on them violate the sovereign rights of the Phlippines;....
(Diém 6) Declair that Gaven Reef and Subi Reef are
submerged features in the South China Sea that are nots
obover sea level at high tide, are not islands under the
Convention, and are not located on China's Continental
Shelf, and that China's occupation of and construction
activities on these features aer unlawful; ...

(Piem 8) Declair that Scarborough Shoal, Johnson Reef,
Cuarteron Reef and Friery Cross Reef are submerged
features that are below sea level at high tide, except that
each has small protrusions that remain above water at high
tide, which are "rocks" under Arctical 121(3) of the
Convention and which therefore generate entitiements only
a Territorial Sea no broader than 12 M; and that China has
unlawfully claimed maritime entitlements beyon 12 M from
these features;

(Diém 10) Declair that the Philippines is entitled under
UNCLOS to a 12 M Territorial Sea, a 200 M Exclusive
Economic Zone, and a Continental Shelf under Parts II, V
anf VI of UNCIOS, measured from its archipeloagic
baselines.

3. Tuyén bd cla Trung Qudc ngay 25/8/2006: "The
Government of the People’s Republic of China does not
accept any of the procedures provided for in Section 2 of
Part XV of the Convention with respect to all the categories
of disputes referred to in paragraph 1 (a) (b) and (c) of
Article 298 of the Convention".
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Nhu vay, Trong tai s€ khong dua ra phin
xét chu quyén, cdc danh nghia lich s, ma chi
xem xét viéc xdc lap va thyc hién céc quyén
chu quyén clia quéc gia trén cic vung bién,
thém luc dia theo Cong udc luat bién.

Su khoén khéo cuia Philippines con thé hién
rai rdc trong 13 diém giai thich va yéu cau khoi
kién cta ho. Nhitng giai thich c6 tinh toan trong
d6 da 1am ton hai dén chi quyén lich s cua
Viét Nam trén quan dao Trudng Sa. Cu thé:

Tai diém 4: Bai Vanh Khan va d4 Ken Nan
duoc giai thich 13 "nhitng cdu tao ngam thugc them
luc dia cua Philippines”. Pay la cic d4 thudc cum
dao Sinh Ton va Binh Nguyén ctia quan déo
Truong Sa. Do d6, giai thich da tryc tiép béc bo
chu quyén ctia Viét Nam déi v6i hai dd nay.

Tai diém 6: vé d4 Ga Ven va Xu Bi va diém
8: vé d4 Gac Ma, Chau Vién va Chir Thap,
Philippines cho réng ching nam dudi myuc nude
bién khi thuy triéu 1én cao nén khong phai 1a
dao, cling nhu khéng nam trén thém luc dia cia
Trung Quéc. Pa Ga Ven, Chit Thap thudc cum
Nam Yét; d4 Xu Bi thudc cum Thi Ta; Gac Ma
thuoc cum Sinh Tdn; Chau Vién thuéc cum
Truong Sa, chiing ding 13 khong thudc thém
luc dia ctia Trung Qubc, nhung thudc quén dao
¢6 chii quyén lich st cta Viét Nam. Piéu ddng
néi 1a bang quan diém giai thich ring cdc d4,
bai ngé‘lm thudc vé thém luc dia, va b?‘“mg viéc
yéu ciu Trong tai dong thoi dwa ra phan quyét
vé thém luc dia (tai diém 10), Philippines da
khéo 1éo phu 1én mot muc dich 4n chua siu xa
réng cdc d4 da néu thudc vé thém luc dia, va
dwong nhién s& thuoc chii quyén cta qudc gia
¢6 thém luc dia dé.

Cha quyén cua Viét Nam trén quin dao
Truong Sa mang tinh lich s, dugc cac nha
nuée Viét Nam xdc 1ap phit hop véi tiéu chuan
cua nguyén tdc chiém hiru that su. Quan dao da
ton tai va dugc cong dong qudc té cong nhan

nhu thé vé mat lich st, phit hop véi diém b
Didu 46 cua Cong wdc luat bién. Bay dd néu
trén nam rai ric trong cdc cum déo, tré thanh
nhitng bd phan tao thanh mot thé théng nhét
cua quﬁn dao Truong Sa, khong thé tach roi
ching ra dé rdi quy né vao thém luc dia cua
mot qudc gia khdc. Thém nita Didu 76 Cong
woc ludt bién da chi rd thém luc dia chi gdm hai
bo phan: "ddy bién" va "ting dat dudi ddy
bién", khong bao gdm nhirng cdu tao dia chat
khéc hinh thanh 1én nhiing d4, bai can...

Yéu cau khoi kién cua Philippines chdng lai
Trung Qudc, nhung dit v6 tinh hay hiru ¥ thi
phia sau nhitng giai thich ctia ho da mdc nhién
x4m hai dén sy toan ven chu quyén cua Viét
Nam.

2. Giai phap phap ly trwéc vu kién cia
Philippines

Nha nudc ta nhat quan duong 161 giai quyét
tranh chap chii quyén trén hai quan ddo Hoang
Sa va Truong Sa "trén co s& hoa binh, hitu
nghi, trén co s& luat qudc té va thong qua ddi
thoai bang ngoai giao"*[1]. “Viét Nam cho rang
céc qubc gia hoan toan c¢6 quyén lwa chon cic
bién phép hoa binh dé giai quyét céc tranh chap
phit hop vé6i Hién chuong Lién Hop Qudc, ludt
phép quéc té, trong d6 c¢6 Cong udc Lién Hop
Qudc vé luat bién 1982"[2].

La mot quéc gia thuc sy c6 danh nghia chu
quyén, Viét Nam khong thé khong c6 phan tmg
hay hanh dong dé bao vé khi chu quyén 4y bi xAm
pham. Nhung hanh dong nhu thé nao 12 mot van dé
ddi hoi ¢ sur can nhéc thau ddo. S& khoi kién theo
cach Philippines dang lam, ding ngoai cudc hay

4. Vnecomy ngay 29/01/2012, bai “Bién Dong va chién lugc
bién Viét Nam dén nam 2020".

5. VnExpress ngay 24/1/2013, bai “Phan (rng cla Viét Nam
veé viéc Philippines khéi kién Trung Quoc”.
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can thi€p vao vu kién? D6 la cau hoi 16n, trong thoi
diém hién tai phai dugc cAn nhic mot cich tong thé
céc 1oi ich, cdi duoc va cdi mat, vin @& chinh tri,
quén s, ngoai giao, kinh té; cdc mbi quan hé Viét
Nam - Trung Qudc, Viét Nam véi cdc nudc trong
ASEAN v.v...

- Si dung quyén phuwong khoi kién theo thii
tuc Trong tai s& khong giai quyét dugc van dé cha
quyén quéan dao. Béi cic 1y do sau day:

Thir nhdt, khdc voi luan diém cia
Philippines, danh nghia chu quyén lich st cta
Viét Nam dugc minh ching trong hé théng st
lidu c6 gid tri hon hin danh nghia cua cdc nudc
khac. Chu quyén ciia Viét Nam trén quan déo
Trudng Sa dwoc xdc 1ap theo nguyén tic chiém
hiru that sy, hoan toan khong duya trén tinh ké
can dia ly, khong gin véi thém lyc dia. Trong
khi d6 phan 16n cic d4, bai ngdm thudc quan
dao Truong Sa ndm xa bo, ngoai thém luc dia
cua Viét Nam, va gﬁn hon vé phia bo bién qué‘m
dao Philippines. Néu tir bo co s& chi quyén lich
str, chi don thuan giai thich trén tinh than quy
dinh ctia Cong wéc luat bién, s& lam yéu di ddng
ké luan ctr chu quyén phdp 1y cta Viét Nam ddi
véi cdc quan dao bi chanh chip.

Thit hai, vén dé phap 1y: Cong wdc luat bién
mdi chi ghi nhén "vinh lich s¢" (Piéu 10) va
"danh nghia lich su" (diéu 15), nhung hoan toan
khong cé thém mdt giai thich nao vé céc danh
nghia lich str d6. Hon nita, khi ton tai tuyén b
bao luu theo khoan 1 Pidu 298 ctua Cong udc
ludt bién (Trung Qubc da st dung quyén nay),
Trong tai s€ khong dua ra phan quyét cédc danh
nghia lich su.

Thir ba, quan ddo Trudng Sa cua Viét Nam
con 1a déi twong yéu sich chu quyén khong chi
boi Trung Qudc, Philippines ma boi Malaysia,
Brunei. Khi don phuong khoi kién, Viét Nam
tach ra khoi mdi quan hé véi céc chu thé nay,
tr& thanh bén doc 1ap, d6i khang véi tat ca cic

bén. Trong hoan canh méi quan hé doan két cia
ASEAN cén ngay cang phai ting cudng bén chit
hon nira, mot yéu t6 rat can thiét dé déi trong voi
Trung Quéc trong cugc tranh chép Bién Dong, thi
can tinh todn mot cich than trong trude khi quyét
dinh.

- Gidi phdp dung ngoai cugc?

Theo quy dinh tai biéu 11, Phu luc VII cia
Cong udc luat bién, phan quyét cia Trong tai
chi c6 gid tri bit budc giita cdc bén. Néu Viét
Nam khong tham gia vao vu kién thi Viét Nam
khong phai chip hanh phan quyét.

Nhung Trong tai 1& mdt co quan xét xur
quéc té, phén quyét cla co quan xét Xt quéc té
duoc coi 1a tién 18, mot ngudn bd tro trong phép
luat quéc té. Phan quyét con c6 ¥ nghia chinh
tri rit quan trong, dinh hudng du luan qudc té.
La mot quc gia di manh mé& tuyén bd chu
quyén quin dao Truong Sa, lai khoéng c6 dong
thii gi dé bao vé chu quyén d6 khi bi xam
pham, s& dan dén hau qua khon luong. Nguyén
tic Estoppel ddoi hoi mot qudc gia phai nhat
quén trong ung xu va khdng dugc bac bé mot
thue t& da dugc chinh quéc gia thtra nhan trude
d6. Cac hanh vi dugc coi 1a Estoppel c6 thé
dudi dang hanh dong, hodc im ling, khong
phan tng khi bi xdm pham chu quyén mic di y
thirc dugc ddy di quyén cia minh. Quic gia
khéc c6 quyén dan chiéu nguyén tic Estoppel
r?‘“mg sy im lang cua Viét Nam nhu mdt sy cong
nhéan mic thi ddi véi yéu sach va quan diém chu
quyén cua Philippines. Vi vdy, im ling, dimg
ngoai cudc 1a mot thét séch.

- Giai phdp can thiép vao vu kién

Cau hoi dit ra 1a néu khong don phuong
khoi kién, khong dung ngoai cudc, Viét Nam
lam gi dé bao vé chui quyén lich st chinh ddng
ciia minh trén quan dao Truong Sa trudc vu
kién cua Philippines.
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Téc gia dong ¥ v6i nhidu y kién ciia cac luat
gia rang Viét Nam phai c6 phan tmg va hanh dong
dirt khoat dé bao vé chu quyén lanh thd cta minh.
Can thiét can thiép vao vu kién cta Philippines.

Co so phdp 1y cua Viét Nam can thiép vao
vu kién xuét phét tir chinh thuc té yéu clu cua
Philippines trudc Trong tai tai diém 4, 6, 8 va
10 nhu da phan tich. Hon nita, khi phé chuan
Cong wdc luat bién, ngy 25/7/1994 Viét Nam
da tuyén bd quan diém giai quyét cdc tranh
chdp c6 sy phan biét giita chu quyén trén cic
quéan dao v6i tranh chdp cdc viing bién va thém
luc dia: “Quéc hoi [phdn biét] gita viéc gidi
quyét tranh chdp trén cdc qud‘n dao Hoang Sa,
Truong Sa va thém luc dia, cdc ving bién thuéc
chii quyén ciia Viét Nam, quyén va quyén tai
phdn trén nguyén tdc va tiéu chudn quy dinh
trong Cong woc ludt bién nam 1982...”°[4]

- Trudc hét, bang bién phdp ngoai giao dat
duoc hiéu qua 1a tt nhit. Viét Nam khong can
thiép vao bién phdp khoi kién cua Philippines,
nhung can thiét && nghi khoanh lai nhiing giai
thich phuong hai dén van dé chu quyén ddi véi
cic da c6 lién quan dén Viét Nam, chi giai
quyét cac quyén chu quyén va viéc thuc hién
céc quyén d6 trén céc viing bién va thém lyc dia
gilta cdc bén trén co s& Cong udc luat bién.
Trén tinh than d6, c6 thé yéu cau Philippines
stra d6i nhitng ndi dung giai thich lién quan dén
chu quyén mang tinh lich su ctia Viét Nam,
trong khi van giit duoc muc dich cta ho la dé
nghi tuyén bd dudng 9 doan trén Bién Pong,
cling nhu viéc hanh xir cia Trung Quéc khong
phit hop v6i Cong wde luat bién.

6. Tuyén bd cua Viét Nam ngay 25/7/1994 khi phé chuén
Coéng wéce: "The National Assembly [differentiates] between
the settlement of the dispute[s] over the Hoang Sa and
Truong Sa archipelagoes and the defence of the continental
shelf and maritime zones falling under Viet Nam's
sovereignty, rights and jurisdiction, based on the principles
and standards specified in the 1982 United Nations
Convention on the Law of the Sea".

- Néu phwong 4n ngoai giao khong dat duoc
két qua mong mubn, tirc 1a Philippines khong
cha”ip nhan, thi it ra Viét Nam khong roi vao bay
cuia nguyén tic estoppel, sy cong nhan mac thi.
Va d6 ciing 1a 1y do da budc chiing ta phai c6
hanh dong khac. Viét Nam can thiét nop don
can thiép trudc Trong tai, d& nghi chinh thirc
tham gia vao vu kién voi tu cich bén co quyén
loi lién quan dé bao vé quan diém phép ly chu
quyén lanh thd ciia minh, cho di thi tuc Trong
tai theo Phu luc VII chua c¢6 quy dinh nao vé
truong hop c6 bén thtr 3 can thi¢p, va chua c6
tién 1& trong thuc tidn. Song, moi phan quyét
clia co quan xét xir, bit ky cia qudc gia hay
qudc té, déu phai dua trén co s thyc té cua dbi
tuong tranh chap nham dat téi tinh ding din va
cong bang. Hon nira, sau khi Hoi dong Trong
tai dugc thanh 1ap, Trong tai s€ ty quy dinh cho
minh thu tuc giai quyét vu kién (Piéu 5 Phu luc
VII) va chinh Trong tai s& quyét dinh vin dé
can thi€p cua bén thir ba. Khong 1€ nao Trong
tai khong xét dén thyc té lich st phdp 1y da
phuong ciia d6i twong tranh chip trong vu kién,
dé din dén mot phan quyét giy thém tranh cai,
bat ddng; trai nguoc voi muc dich cua thiét ché
Trong tai 12 mang lai hoda binh trong giai quyét
nhitng bat ddng, tranh chép.

Pay 1a giai phap c6 su két hop giita ngoai
giao va phdp ly, vira c6 tinh vira c6 ly, phu hop
v6i quan diém duong 16i nhit quan cua Viét
Nam, hoa binh giai quyét cac tranh cha”ip. Néu
Philippines khong thuc su quan tdm va hanh
d6ng nhu mot quéc gia c6 trach nhiém trong
cong dong qudc té thi Viét Nam can thiép vao
vu kién 12 mot hanh dong can thiét./.
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Abstract: In the Notification and Statement of the claim dated 22 January 2013, the Philippines
requested that the Arbitral Tribunal, established in Annex VII of the Convention on the Law of the Sea,
issue an Award on 13 points. Although the Philippines conducts lawsuits against China, but some of the
requirements are related to Vietnam's territorial sovereignty over the Spratly Islands. Specifically,
according to the Philippines’ requests and explanations, Mischief Reef, Mc Kennan Reef, Gaven Reef,
Subi Reef, Johnson Reef, Cuateron Reef and Fiery Cross Reef, are submerged features. This implies that
they form a part of the Philippines’ Continental Shelf. These arguments bring Vietnam a question what
Viet Nam will do to protect its legitimate sovereignty over the Spratly Islands. Unilateral action in the
manner of the Philippines, or standing outside or to intervening in the case of Philippines? They are big
questions which that the author want discuss with readers, to take part in protecting the sovereignty of
Vietnam over the disputed islands.



