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Tém tit: Pai dién laodong c6 i phan ra thanh cacdbkhéac nhau #n o vao 1 thing phéap lat
cia mdi qudc gia ding nhr cin ar vao K thdng chinh ti, kinh € xa i cua trng redc. Bai vitt
dua ra cac @n ar phan lai dai dién laodong trén o s d6 danh gia cac la dai dién laodong trén
thé gioi va rat ra nking kinh nghém khi xay drng mé hinhdai dién laodong aia Viét Nam trong

giai doan hién nay.

Tir khéa:bai dién laoddéng, cin ar phan lai, quan & lao dong.

1. Can cir vao chi thé cia dai di¢n lao dong

Tha nht, dai dién laodong la 6 chic cong
doan: C6 th khing dinh trong quan & lao
dong, #t ca cac qéc giadéu thra nhin va ko
dam chodai dién laodéng duoc thec hién. Tuy
nhién, cac géc gia khéng cé quan én thing
nhat vé dai dién laodong. Pa $ cac qéc gia
déu thra nhin dai dién lao dong la 6 chac
céngdoan nhing thuipc nhém nay @ng Hn tai
nhiing quan rdm khac nhau. C6 riimg qubc
gia ch thira nkin va cho phép o dai dién la
t6 chic congdoandon nhit tham gia cac 6i
quan It hai bén hay @i quan I¢ ba bénté dai
dién vadam bao quyén loi cho ngroi lao dong,
tap thé lao dong nhr Viét Nam, Trung Q6c...
C6 nhéu quic gia thra nkin sr ton tai da hinh
thiic cdbng doan nhr: Nga, Anh, Sénégan,
Angieri, Han Qiéc, Singapore... NBu quic
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gia khac i thtra ntin song songihai laai dai
dién laodong la céngdoan va cacd chic, ca
nhan khéng thic h¢ théng cdngdoan (nliing
dai dién laodong do fip thé lao dong kau haic
ctr ra) nhr: Argentina, Australia, Ao, Brazin,
Canada, Colombia, dg hoa Séc, Hungari,
Malaysia, Mexico, Ha lan, Philippin, Tk
bién, Thai Lan, Anh, M, Cameroom, Ecuado,
Venezuela...

Pa $ cac quc gia thra nhin dai dién lao
dong déu thira nhin t chic congdoan. Vic
thira nHin t chic congdoan ladai dién lao
dong ¢ cac qiéc gia mang tinh ghbién va
mang tinh &éng rai. Tuy nhiénai cac quc gia
thira nHin hinh thrc nay @¢ing co nlilng quan
niém khac nhau & dai dién lao dong trén cac
phuong dién nhr: pham vi cac chi thé duoc
phép tham gia thanhag dai dién lao dong,
céach thirc t6 chirc he thong, sr thira nhin cia
phép It ciing nhr chirc ning aia © chic dai
dién laodong.
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Mgt 1a, ve mit pham vi cac chi thé duoc
phép tham gia thanhip dqi dién lao déng. Co
qudc gia thra nHin chi thé duoc tham gia ch
bao @m nhing ngroi lao dong va can b cong
nhan vién (Trung Qic), ding cé qéc gia cho
phép noi cbng nhandugc tham gia thanhip
t6 chrc dai dién lao dong (Nga), cé gbc gia
lai quy dinh © chic dai dién lao dong do
nguoi lao dong tr nguyén lap ra (Singapore,
Viét Nam, Campuchia). g c6 nling qubc
gia quydinh do tudi va cacdiéu kién khac khi
tham gia thanhap dai dién laodong (Chi L&,
Théi Lan, Singapore). C6 fihg quic gia thra
nhan ngroi lao dong trong méc va nréc ngoai
déu duoc tham gia vaod chac dai dién lao
dong (Nga).

Hai 1a, v cach thrc t6 chic h¢ thong dai
dién laodéng: C6 nhiing qubc gia kra clpn mo
hinh © chic dai dién laodong theo B thng
hanh chinh khuwe, hait dong theo chiu doc,
cip dudi phuc ting ép trén. Céch tinc t chic
nay chi yéu ton tai trong cac mgc thupe he
théng x& Wi cha ngha (Vist Nam, Trung
Qubc), nhing ding c6 qéc gia thét lap he
thong dai dién laodong theo nganh nghving
lanh th, khu we (Nga, bac, Pan Mach, Mg,
Phap, Gng hoa Séc, &g hoa Lat-via).

Ba 1a, s thira nhin cia phap It vé dai
dién lao dong. Hé théng phéap lat cia céac
qudc gia cé & khac nhau trong §¢ quydinh
vé dai dién laodong. C6 qibc gia quydinh ©
chirc congdoan la & chrc mang tinh cht nghé
nghiép dugc thanh 4p radé bao v& quyén loi
cho ngroi lao dong (Trung Qéc, Nga), nleng
ciing c6 nling quc gia ki xem xétdai dién
lao dong la 6 chic bao ¢ gisi lao dong (M,
buc, Phap), trong khitd, Viét Nam hi thua
nhan cdngdoan la 6 chrc chinh ti - x& i
rong rai ¢a giai dp céng nhan vaia ngroi
lao dong.

Bon 14, ¥ chic ning aia t chirc dai dién
lao dgng: Quyén dai dién laodong aia © chic

céngdoan trong quanélao dong throng thé

hién trén cac ptoong dién dam phén, thong
lwong, ky Kt thoa uéc, giai quyét tranh clap
lao dong hay trongihh wrc dinh céng. Va mc
tiéu cao @, thiéng liéng ma céngoan @ia cac
quoc giadéu hréng dén nham: i) Dai dién va ko
Vvé quyén va bi ich hyp phap da ngroi lao dong,

i)Xay dung quan & laodong hai hoadn dinh va
phat trén; i) Giai quyét cac vin dé khac lién
quandén mbi quan & ciaa © chrc dai dién lao
dong Wi nguoi sir dung laodong ding nhr dbi

v6i nha nrge, dac biét 1a cac bn dé vé ddi thoai

xa hoi, trach nhém xa 1i...

O cac méec Chau Phi, datic diém 1a not
chau hic kém phéat tdn nhit nén cac céng
doan hat dong hiéu qua déu chi truong thrc
hién cac clic ning: Thicday phat trén kinh
té, bao v quyén loi cua ngroi lao dong.
Tuong tr nhr vay, hiu hét cac 6 chic cong
doan Chay M La Tinh déu xAc dinh chic
nang kio V& quyén loi cua ngroi lao dong 1a
chic nang chi dao cia céngdoan [1; tr.2].

O cac moc xa Wi cha ngha tuéc day,
van dé dai dién laodong kha nd nhat vi chic
nang chinh éa coéngdoan dugc xac dinh la
gido dic giai dip, tuyén trugn vé mat chinh ti
va © chic dai dién lao dong dugc xem la
“Tr wong hpc xa Wi chu nghia aia ngroi lao
déng”. CAc chirc ning ndy mang mauis
chinh ti, hanh chinh la ahyé'u. Tuy nhién, khi
chuyén sang an kinh € thj truong, cac ch thé
tham gia quan élao dong cddia vi phap ly
doc 1ap véi nhau nleng ki 4n chra cac mau
thuan \é loi ich rat ré nét cung i sy thaydoi
phong phada dang, linh hat cia quan & lao
dong nén cac& chac dai dién lao dong #p
trung hrong dén viéc bio W& quyen loi cia
nguoi lao dong vaday dugc xem la nac dich
tén ch trong 6 chic va hat dong aia © chic
dai dién ngroi lao dong.
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Thir hai, dai dién laodong khéng thac hé
thdng congdoan: Bén anh loai dai dién lao
dong la 6 chrc congdoan, cé mt sb qudc gia
con cho phép, tra nkin loai dai dién laodong
khéng théc t chic congdoan. o 1a cac b
chic, ca nhan doap thé lao dong biu haic ar
ra, & noi khdng cé & chic congdoan hac ton
tai doc lap, song songdi to chic céngdoan,
dugc thira ntin ladai dién laodong. Nhomdai
dién laodong khong thac 6 chic congdoan
ciingdugc phan thanh hai # nho:

Mgt 13, t6 chirc haic ca nhartai dién trong
khoang thyi gian ngin, tnrgc khi thanh 4p
céng doan hdac dé dai dién cho fip thé lao
dong trong ttng w viéc, noi khéng cé & chic
congdoan. Phéap lit Viét Namda didu chinh
cu thé v& truong hop nay. Nhing roi doanh
nghiép chra thanh 4p dugc t chrc céngdoan
thi phap ldt cho phép ngoi lao dong & doanh
nghiép d6 dugc ar ra ngroi dai dién cho fip
thé lao dong dé khoi xudng, l&nhdao dinh
céng. C6 th ndi, loai dai dién lao dong nay
thuong ladai dién khéng chinh tiac, cH mang
tinh thyi diém, giai quyét don Ié cac w viéc dé
bao V& quyén loi cho #p the laodong.

Hai 13, logi té chirc dai dién lao déng hast
déng lau dai, on tzi song song & té chic
cbng doan. Cac quc gia thra nhin loai dai
dién naydéu quydinh ay thé viéc lap ra mot to
chac dai dién cho &p thé lao dong nhr Hoi
dong xi nghép. M6 hinh Hi ¢ong xi nghép 1a
md hinh & chirc do &p thé laodong kiu ra,dai
dién tp thé lao dong trong quan & lao dong
tai cAc xi nghtp d6. Cac qdc gia Bn lai mé
hinh nay Iabuc, Ao, B, Pan Mach, Phap, V...
déu quydinh nhing yéu éu chung va niing
nguyén ic khi thét lap Hoi dong xi nghép,
Hoi dong lao dong trongdé Buc, Ao 1a hai
nudc dién hinh.

Vé pham vi céc chi thé duoc phép tham
gia thanh lip dgi dién lao déng: Hoi dong xi

nghiép cia buc dugc bau ra i toan thé nguoi
lao dong trong cac xi nghp co ir 5 laodong
tro 1én. Phéap lét caa Ao ding quydinh Hoi
dong laodong la @ quan @a ngroi lao dong
do ngroi lao dong kiu chon, dai dién va ko
vé quyén loi cho ngroi lao dong.

Vé céch thic t chirc hé thong dai dién lao
déng: Hoi @ong xi nghép, Hoi dong laodong
tdn tai song song & t6 chic cdngdoan va
dugc thanh 4p trong cac doanh ndig, xi
nghiép. Hé thong dai dién lao dong nay hat
dong gin lién v6i doanh nghip nhit dinh.
Phap ldt quy dinh Hoi dong xi nghép, Hoi
ddng laodong 1a @ quan @a ngroi lao dong,
dugc thanh ép ¢ cac doanh nghp co ir 5 lao
déng tro 1é€n va tlwre hién chrc ning dai dién,
bao V& quyén loi cho ngroi lao dong. S lugng
thanh vién hi ddng phi thusc vao quy mo ta
xi nghiép, doanh nglép.

Vé sr thira nhin aia phap It doi véi dai
dién lao déng: Hoi d¢ong xi nghép, Hoi dong
lao dong khéng @m trong k& thong congdoan.
Phap lat quydinh ap thé quyén dai dién, cach
thiac t chic, didu kién hat dong aia Hoi
ddng. Mic du phap lat cé quydinh @ sr tu
chia cia Hoi dong nhing W nguyén ic Hoi
ddng hait dong din véi hoat dong aia ©H chic
cobngdoan.

Vé chic ning aia t chic dai dién lao
déng: Hoi dong xi nghép, Hoi dong laodong
bao vé tap thé lao dong théng qua cac hinh
thac va mrc d6 khac nhau nix Thu thp y
kién cia ngroi lao dong dé tién hanhdam
phan i nguoi st dung lao dong; Tu van;
Tham qugt vé cac \in dé nhr: noi quy xi
nghiép; thoi gio lam viéc, thoi gio nghi ngoi;
vé thoi gian, dia diém, hinh thirc tra cong lao
dong; W ngh phép @mm; v phong nga tai
nan laodong va lgnh nglt nghiép, bio vé sirc
kho¢ nguoi lao dong; V@ t6 chirc va quin |i cac
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co sb x& hi; vé xay drng tién hrong, tén
thuong; tham qugt trong K haach nhan s.

Hoi dong xi nghép, Hoi dong laodong aia
Dbuc va Ao 1a mt td chac giir vai tro doc lap
v6i cbngdoan nheng Van cé nliing nbi quan
hé tuong tac i td chrc congdoan trong mt
sb linh wc nhit dinh. Trén tlrc 8, mdi quan
hé giita congdoan i hoi dong thé hien thdng
qua thanh vién & déng thwe v& mot t6 chac
céngdoan; congloan ar mot haic mot s dai
dién tham dr hoi ddng; cdngdoan co th khiéu
nai cac cwc biu ar hoi dong; céngdoan co
quyén thec hign nhiing bign phap chng i
nguoi s dung laodong réu ngroi sir dung lao
dong vi pram nghiém tong nghia w; cbng
doan thrc hién chic ning dch wi (tu van, ©
chirc tap huin, i dudng) cho cac thanh vién
Hoi dong.

Tur nhitng khio séat néu trén, c6 éhiua ra
mot sb nhan dinh:

i) C6 mot sd qubc gia ch thira nhn mot
loai dai dién laodong duy niat 14 1 chirc cong
doan; trongié c6 @ mdé hinhda céngdoan, cé
ca md hinh nt to chic congdoan duy nht -
dai dién doc quyén.

ii) Mot s quic gia thra nHin hai/nhéu loai
dai dién laodong cung song songr ti, trong
d6 c6 b chic congdoan. Nha née quydinh rd
chic nang dai dién aia tg laai dai dién trong
viéc tham gia vao quargéhao dong nhrng cong
doan \in la 6 chic dai dién chi yéu, dugc thira
nhan rong rai, cé taalong kn dén viéc bao vé
quyén va bi ich aia ngroi lao dong.

i) Tham quyén dai dién lao dong aia ©
chac khong thdc congdoan nhr Hoi ddng xi
nghiép, Hoi ddng laodong haic cac hinh thc
dai dién khac b han ché hon so i t6 chic
céngdoan, ctitham gia trong @t 5 linh wrc
nhat dinh. Mot mat, to chic cdng doan cé
nhitng tim anh hrong nHit dinh, t® thanh nat

luc lwogng chinh tr x& hi nhéat dinh, cé ndi

quan & véi cacdang phéi va gt vai tro nhit

dinh trong 18 thdng chinh ti. Mat khac, 6

chicc congdoan dugc thanh dp trén © s tu

nguyén, ra doi va ©n tai gin véi st ménh

“thiéng liéng” la o v quyen va bi ich aia
nguoi lao dong, #ip thé laodong, c6 mng hréi

t6 chac rong rai vaduoc phap ldt quic gia va
quéc t& ghi nkin nhiing quyén ning phap ly
trong viéc dai dién laodong. Ngoai ra,& chac

congdoan ding cé ptin anh hrong quan tsng

trong sét qua trinh tire hién quan B lao

déng, mrc d6 can thép sau, éng trong cac
linh wrc chi chdt, lién quan trc tiép, anh

huong mit thiét dén ngroi lao dong nhr

thuong hrong #p the, viéc lam, tén lrong, dic

biét trong nh wrc dinh cong.

iv) Cac quc giada xay dng va to diéu
kién heong dén mbi quan I lao dong hai hoa,
6n dinh, phat tén trén © so sy tham in, doi
thaai gilip d& 1an nhau théng qua & tao hanh
lang phap ly chowsdung hoa, b tac gira cac
hinh thic dai dién laodong cung &n tai song
hanh trong \ic bio vé quyén va bi ich hop
phéap @a tp thé laodong.

v) Sir khac nhau & pram vi chi thé, cach
thirc 6 chic hé théng, sr thira nhin cia ke
thong phéap lat va chic ning aia © chic dai
dién laodong trong cac qgic gia xuit phat fr
diéu kién kinh € x& hi chinh ti cua cac qiéc
giado.

Qua s phan lai vé cha thé va nhirng nhin
dinh trén, chdng t6i rat radhsd kinh nghém
trong viéc xay drmg mo hinh ch thé dai dién
lao dong aia Viét Nam nhr sau:

Thiz nhdt, thira ntin mé hinh cdngloan
vira theo K thdng hanh chinh lanh éhvira
theo ¢ thong nganh va khuuc. Boi 18 hé
théng © chrc dai dién lao dong theo s két
hop nay wra tao ra s quan ly can thiét nhung
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ddng thi ciing hio vé nguoi lao dong theo
nhém nganh nghnhit dinh. Pay |a én ar dé
xay drng thva wéc lao dong #Bip thé nganh
trong thyi gian ©i.

The hai, mé rong pham vi cha thé dai dién.
Su két hop nhiéu chi thé cung thre hién chrc
nang dai dién vira o ra s di trong, wra @o
ra tinh @nh tranh, wa t©o ra s hop tac, pli
hop trong véc bio W& quyén loi nguoi lao
dong. Viéc xay ding md hinh Wi dong xi
nghiép hay Hi dong laodong ding & nhing
van dé can tiép tuc nghién ¢u. Mac do cia
viéc mo rong chi thé tham gia tiee hién chic
nang dai dién lao dong phii can ar vao trng
giai doan lich sr nhit dinh ding nhr diéu kién
kinh t x& i va chinh t caa Viét Nam.

2. Cin o tinh chét cia loai dai dién lao déng

Néu cin or vao tinh cht cia dai dién lao
dong, co tié chia thanhtai dién laodong tnrc
tiép vadai dién laodong gian tép.

Dai dién lao dong tnrc tiép 1a hinh tic,
loai dai dién laodong do 6 chic haic ngroi
dugc bau, ar ra thay mit nguroi lao dong can
thiép y chi tuc tiép véi cac chi thé hitu quan
(nha nréc, ngroi st dung laodong) théng qua
d6 cac qugn va bi ich hyp phap éa @p thé
lao dong dugc bio vé mot cach 6i uu.

Déi vi loai dai dién do 6 chic congdoan
thuc hién, hinh thirc © chrc céngdoan can
thigp tryc tiép vao quan & lao dong trong
nhitng trrong hop: i) Thanh dp % chic dai
dién lao dong; i) Thuong hrong @p thé; iii)
Hanhdong tp thé. Pay la bainh wc chinh
ma b chrc congdoan @a cac gdc gia tham
gia Wi tu cach la nmit bén @a quan B lao
dong Wi nguoi str dung laodong.

Déi véi loai dai dién do #p thé nguoi lao
dong kiu, ar ra, mic d6 tham gia ch yéu

thdng qua cac b dong tham qugt vé& cac i
dung ét 16i trong quan & lao dong nhr tham
quyét V& vin dé tién luong; W thoi gio 1am
viéc, ngh ngoi; vé an toan laaiong, & sinh
lao dong; W viéc 1am,dao wo nghe; vé chinh
sach xa bi...

Dai dién lao dong gian tép la hinh tiic,
loai dai dién laodong do & chic haic ngroi
dugc bau, ar ra thay nit nguoi lao dong can
thiép y chi ndt cach gian €ip v6i cac chi thé
hiru quan (nhawdc, ngroi sir dung laodong)
nhim bao vé cac qugn va bi ich hop phéap
cua #ip thé laodong.

Déi voi loai dai dién do 6 chic congdoan
thuc hién, hinh thirc dai dién gian tép chi yéu
thdng qua cac h dong nhr: i) quan ly nha
nudc V¢ lao dong; i) quan ly sain xuit kinh
doanh; iii) kém tra, giam sat tkc thi phap lat
lao dong; iv) quyén quan ly caa ngroi sir dung
lao dong; v) B chic cac bp tp huin, khoa bi
dudng, tr vin Vé laodong...

Déi voi loai dai dién do fip thé lao dong
bau, ar ra, hinh tlc dai dién gian tép chi yéu
thdng qua bng conduong: i) tham gia trong
ké hoach nhan s, nhan vién; ii) tham 4n
trong ¢ théng dao wo cia doanh nglép, kién
nghi bao dam viéc lam cho ngoi lao dong; iii)
tham gia vaoihh wrc kinh €, dén bu bi ich va
ké hoach xa 1i; iv) tiép nhan cac théng tin &
cac \in dé kinh €; v) tham vin trong 6 chic
cobng vic, didu kién lam vic, dao ho nglt,
thay d6i co cau doanh nglip; vi) thuc hién
giam sat véc ap ding cac quydinh & quan i
lao dong va xa hi; vi) nang cao Hu biét cua
nguoi lao dong & tinh hinh hat dong aia
doanh ngtip;...

Dai dién laodong tnrc tiép cé vai troanh
huong quan tng i doi sdng aia ngroi lao
dong. Hinh thirc nay cé th lam phat sinh, thay
dbi hay clim dit mot quan & phap ldt lao
dong hay né co th phat sinh, thayéi haoic
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chdm dit quyén va nghia w cu thé caa @p thé
lao dong.

So Wi dai dién laodong truc tiép, mic du
khéng c6 4m anh hréng mbt cAch saudang i
doi song aia ngroi lao dong nhrng rd rangtai
dién laodong gian tép da c6 vai trd khéng rih
trong viéc can thép lam cho quén cia @p thé
nguoi lao dong tang l1én, nga w cia ngroi
lao dong gim di, dong ngha Wi viéc mic do
anh hrong gian tép dén doi sdng aia #@ip thé
lao dong ma trong it sd linh wrc nhit dinh,
tinh cHit dai dién nay khoéng té bi xem nke.

Phap ldt cac qéc giada quy dinh mot
cach @ thé nhitng finh wrc ma 6 chic dai dién
lao dong dugc can thép y chi ndt cach toc
tiép hay gian #ip voi nha nrge, ngroi sir dung
lao dong trong vin dé bao vé quyén loi coa
nguoi lao dong. Poi véi cac van d lién quan
mat thiét, anh hrong tnre tiép dén quyén loi,
doi sbng aia ngroi lao dong nhr quyén thanh
lap, throng lrgng va hanhiong céng ngtép,
phéap Idt cho phép, tha nhin t chic dai dién
lao dong dugc quyén thé hién y chi @a minh
tac dong mot cach trc tiép dén nha méc,
nguoi sir dung laodong. Sr can thép aia
chic dai dién lao dong trong trong hop nay
dugc thyc hign chi yéu théng qua lgi quyén
tham gia (b chic dai dién laodong cé qugn
ngang nhau & co quan Nha adc, ngroi st
dung laodong laodong trong khi qugt dinh
mot van dé naodo), quyén doc lap (o chac dai
dién laodong c6 qugn quyét dinh con ngia
vu thuwe v& Nha nréc, ngroi st dung lao
dong). Trong cacihh wc khac éa quan B
lao dong, © chac dai dién duoc thé hién y chi
théng qua \ic tham vn, traodoi va giam sat.
Sy can thép aia © chrc dai dién lao dong
trong trong hop nayduoc thec hién chi yéu
théng qua lai quyén chung (b chic dai dién
lao dong ch duoc tham gia gop y Kn haic
dugc hoi y kién, con qugn quyét dinh do ©
quan Nha ndc, ngroi sir dung laodong). Phap

luat cac qéc gia quydinh V& cac tnh wc,
pham vi ma 6 chac dai dién lao dong duoc
can thgp mdt cach toc tiép hay gian ép la
viéc lam é@n thiét. Boi 18, néu phap lat mo
rong cac inh wec, pham vi dai dién lao dong
tryc tiép thi quyn loi cua #ip thé lao dong €
dugc dam bao hiéu qua tuy nhién qugn quin
ly lao dong aia ngroi str dung laodong, doanh
nghiép € bi anh hrong. Ngroi sir dung lao
dong € bi han ché quyén tr chi trong quéa
trinh gin xuit, kinh doanh. Va & qua anh
huong dén quan & lao dong hai hoapn dinh.
Nguoc lai, néu phap lat thira nHin qua nhiu
linh wrc t6 chic dai dién lao dong dugc can
thiép mot cach gian fip thi ot gocdsd naodo,
quyén va bi ich aia ngroi lao dong € bi anh
huong. Ngroi sir dung lao dong ki cé qua
nhiéu quyén tr chi va déng ngha Wi viéc
“lam quyén” gay Wit loi dén doi sbng aia
nguoi lao dong.

bé quan ly laodong hiu qui, nang caatoi
sbng aia ngrodi lao dong, phap lat Viét Nam
ciing xem xét cadmh wrc, pham vi ma 6 chic
congdoandugc can thép y chi ndt cach toe
tiép haic gian tép woi nha nréc, ngroi st
dung laodong trong quan élaodong.

Déi voi pham vi quic gia, phap lat quy
dinh quyn aia © chic dai dién laodong chi
yéu & loai quyén chung. Trongio, t chic dai
dién lao dong duoc quyén dai dién mot cach
gian tép thong quae ché ba bén.

Trong pham vi nay, 6 chac dai dién lao
déng cung i nguoi sir dung lao dong tham
gia Wi nha nréc khi xay drng phap lat va
chinh séach lién quadén céng tac ko ho lao
dong, ko hiém xa i, tién lrong, viéc lam...
hoic thio luadn cac ¥in d lién quandén viéc
xay drng quan B lao dong. Ngoai ra, & chic
dai dién lao dong tham gia gin ly nha méc,
quan ly kinh € x& Hi... Sr tham gia mt cach
gian tép aia © chic dai dién laodong trong goc
do nay la én thiét va phu lp dé tao av s nén
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tang trong véc bio V& “tir xa” quyén va bi ich
cua ngroi lao dong.

Ddi v6i pham vi doanh ngldip, phap lét quy
dinh quyn aia © chic dai dién lao dong chi
yéu & loai quyén tham gia va quin doc lap. Mot
mat nha mréc tén tong quyén quan ly, ton tong
quyén tr chi trong qua trinhas xuit kinh doanh
cta ngroi sir dung laodéng, miit khacdam ko
tinh higu qua trong vic bio v& mot cach trc tiép
quyén loi ciia ngroi lao dong, phéap lat van thra
nhan t chic dai dién laodong duoc tacdong, can
thigp y chi @a minh nét cach toc tiép hadic gian
tiép Wi nha nrée va ngroi st dung laodong.

Trong cac ni dung lién quandén viéc
thuong lwong ép thé, xay drng mi quy, xr Iy ky
luat ngroi lao dong, xay drng thangkong, king
luong, © chic va 1anhdao dinh céng... nft thiét
phai 14 ar tham gia tirc tiép aaa © chrc dai dién
lao dong trong teong hpp nay. Trong cac i
dung nhr quan ly doanh ngtép, Vin dé nhan s,
tham gia kém tra, gidm séat ¥t thec hién phap
luat lao dong, tuyén trugn, gido @c ngroi lao
dong, xay ang quan A lao dong hai hoadn
dinh... mic 6 tham gia aa © chic dai dién lao
dong mang tinh gianap.

Tuy vao ting trong hpp ai thé ma phap lat
didu chinh viéc can thép, tacdong y chi @a 6
chic dai dién laodong dbi véi nha nrée, ngroi
S dung laodong trong quan & lao dong njt
céach tuc tiép hay gian fip dé dam bao viéc hio
vé nguoi lao dong higu qua nhit.

3. Cin cir vao dp d¢ dai dién lao dong

Cin or vao ép do, dai dién laodong duoc
phan thanh ba i dai dién laodong cip quic
gia; dai dién lao dong dip vung, nganhgai
dién laoddng cip don vi sir dung laodong.

Dai dién laodong dip quc gia:Pay la lai
dai dién laodong do nha adc thra ntin, quy
dinh hdic do céac & chic dai dién lao dong

hiép theong ar ra. Pham vidai dién laodong
cap quic gia c6 quy mo v anh hrong sau
rong dén cac lai dai dién lao dong khacdic
biét 1a dai dién laodong dip vung, nganh. kl
hét cac qéc giadéu thanh 4p t chic dai dién
lao dong cip quic gia. C6 nhdu qubc gia ch
c6 mit to chic dai dién laodong dip qubc gia
(Trung Quc, Viét Nam, Cu Ba, Malaysia,
Singapore...) nimg ding c6 nhéu quc gia
thanh ip nhiéu t chrc dai dién laodong dip
quéc gia (Thai Lan, Philippin, Nit Ban, Gong
hoa Séc...).

Trong phim vi quc gia, B chic dai dién
lao dong thay rit nguoi lao dong thé hién y
chi aia minh trong \dc tham gia vao cédarh
vuc xay drng, sra ddi, bd sung cac chinh sach
phéap Ildt lién quandén loi ich cia ngroi lao
dong, tham gia vic xay drng cac ch do cho
nguoi lao dong, thanhdp cac trung tam, tham
gia quin 1y V& lao dong, d& xudt cac gii phap
giai quyét cac céc dinh cong, tham gia xay
dung cac chin lugc V@ viéc l1am, an toan lao
dong, & sinh laodong... Ngoai ra,& chrc dai
dién lao dong thay nit nguoi lao dong tham
gia vao dén dan @a To chic laodong quc #
(ILO), tham gia bédo cao e hién cac Cong
wéc aia To chac laodong qubc . Haoat dong
dai dién trong plam vi quic gia c6 4m anh
huong dén cac hat dong dai dién lao dong
pham vi cip nganh, ving vaon vi sir dung
lao dong. Mic du, mirc anh hrong khdng phi
la ar tacdong tuc tiép nhrng xété gocdd nao
d6, dai dién lao dong pham vi quc gia la
nhitng dinh hrong, 1am g&n chodai dién lao
déng pham vi nganh, vang hiw don vi S
dung laodong. Khi ¢ do kinh t# phat trén,
quan k& lao dong mang tinh hai hoan dinh
va tién o, cac qic gia $ tap trung phat tén
loai dai dién lao dong nay trong quanéhlao
déng. Théng qua ko dai dién lao dong nay,
thoa wéc laodong cip qubc gia § duoc ky két.
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Hiéu qua dai dién va o vé nguoi lao dong €
dugc nang cao trong tit . Pay ding la
hudng dén trong vic xay drng mé hinhdai
dién laodong ¢ Viét Nam thvi gian .

Pai di¢n lao dong dip ving, nganhbay
dugc xem la lai dai dién laodong mang tinh
chit nghé nghiép, dia phrong wi chic ning
dai dién va ko vé quyén loi cia ngroi lao
dong trong ndt linh wrc nganh ngh cu thé
hoic pham vi khu wre, dia phrong ax thé. Uu
diém oia md hinhdai dién laodong mang tinh
trung gian nay las théng nHit vé loi ich,
quyén loi cua nhing ngroi lao dong cung lam
trong ot nganh ngh nhit dinh haic khu wc
nhat dinh. S tac dong, can thip tr phia nha
nudc hay ngoi sir dung laodong ddi véi loai
dai dién lao dong cip nganh, khu wc mang
tinh gian tép. Muc do anh hréng tr phia nha
nudc hay ngoi sir dung laodong dén loai dai
dién laodong nay khéng cao. Tuy nhién,alo
dai dién laodong nay 4i khdng bao ph, thdng
nhét gitta cdc nganh nghcon hi. Va loai dai
dién lao dong nay @ng khoéng cé vai trénh
hudng I6n, truc tiép dén loai dai dién laodong
cip doanh ngliip. Cac gdc gia ap dng phd
bién loai dai dién laodong nay chi yéu 1a cac
nudc codiéu kién kinh € phat trén nhr: Ban
Mach (18 congioan nganh)puc, Hop ching
qudc Hoa K, ...

Déi vai Viét Nam, vic xay drng md hinh
dai dién lao dong phii vira theo ép khu wrc
vira theo &p nganh.biéu nay to ra s chi
dong trong hat dong nganh ngh va sr doc
[4p trong qua trinh had dong. Sr tham giadai
dién laodong ¢ cip d6 nay 6 chirc dai dién lao
dong khoéng cku sr tacdong, anh hrong tnrc
tiép tr phia ngoi sir dung laodong. Trén o
so do, t chic dai dién lao dong dugc chi
dong trong vai tro bo v& quyén loi cho #p thé
lao dong. M6 hinhdai dién lao dong nay 8
cho radoi théoa wdc lao dong @ip thé cip
nganh.bay ding la hréng di trong thyi gian

toi cua Viét Nam trong wc xay drng dai dién
lao dong cip nganh va phat tn thoa usc lao
dong tp thé nganh.

Dai dién laodong cip don vi s dung lao
dong: bay 1a lai dai dién laodong ma 6 chac
dai dién tham gia %i nguoi sa dung laodong
trong phim vi doanh nghiip dé bao & quyén
loi cho ngroi lao dong.

T6 chic congdoan © 5 14 © chac dai
dién lao dong mang tinh ph bién nkit tham
gia o V& nguoi lao dong trong plam vi
doanh nghip. Linh wrc dai dién va ko vé cha
yéu aia © chic congdoan o v la tham gia
thuong hrong, ky Kt théa uéc lao dong #ip
thé, xay drng mi quy, xx Iy ky lut lao dong,
d6i thoai x& hoi, tién lwong, ghi quyét tranh
chip laodong, © chirc va lanhdao dinh céng...
Trong d6, quyén t chic, throng hrong va
hanhdong tp thé 1a ba lai quyén co ban cia
da $ cac 6 chic congdoan @a cac gdc gia.

T6 chic haic ca nhan do ngyi lao dong
ctr ra la hinh tirc dai dién laodong cH trong
thoi gian ngin, cho nliing roi chra thanh 4p
t6 chic congdoan @ sy haic t chrc cong
doan @ s haat dong yéu, kém. linh wrc dai
dién di véi cha thé nay trong phm vi hep.

Hoi dong xi nghép, Hoi dong laodong la
t6 chirc dai dién laodong Hn tai song song bén
canh © chrc congdoan. Hi ddng xi nghép,
Hoi dong laodong 1a 6 chic cia ngroi lao
dong, dai dién va ko vé ngueoi lao dong dugc
phap It thira nkin. Tuy nhién, phap At chi
gigi han cho hinh tirc dai dién lao dong nay
mot sd quyén oo ban nhr: quyén théng tin,
quyén tham ¥in va qugn tham qugt. Trong
mot sb quic gia, qugn hanhdong céng nghip
bi han ché ddi vai dai dién laodong nay.

Dai dién laodong cip don vi s dung lao
dong dugc ap ding phd bién va co hiu qua
trong not sb nuéc nhr: Han Quwc, Nt Ban...
Déi vsi Han Quc, 1a ndt trong Bn con
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cia Chau A, gp thir 12 trén th gisi vé phat
trién kinh €, Han Quc duoc danh gia 1a rat
trong nhing nréc c6 ren kinh € céng nghip
hién dai bac nhit. O Han Quc, phap lat cho
phép thanhap céngdoan tr do, ar c6 tr 2
nguoi lao dong tro 1én co tie thanh &p cong
doan \6i bat cir hinh thic nao [2, tr.47-48].
Phap ldt quy dinh nmdi xi nghiép ch duoc
phép dn tai mot congdoan, ch cé cac cong
doana xi nghép moi dugc phépdam phan wi
nguoi sir dung laodong khéng co s can thép
cia bén tir ba. Cac tranh dp duoc giai quyét
tryc tiép gitta congdoan va ngoi sir dung lao
dong [3, tr.99]. Piém thanh céng trong mé
hinh dai dién lao dong cip doanh nglip caa
Han Quc la o chd t chrc congdoanda quan
tamdén nhirng yéu &u, doi héi, nhitng loi ich
ciia cac congloan vién an ar vaodiéu kién,
hoan énh thrc t trong fing thyi ky. Céng
doanda cha tong Van dé V@ tién luong tham
nién ding nhr thuong lrgng, thda udc lao
dong @p thé, noi mada $ cac throng hrong
tap thé xuit phat fr doanh nghiip. Ngoai ra,
céngdoan mang tinhut cha vé t6 chic va hat
dong. Pidu @6 din dén md hinhdai dién lao
dong dip doanh ngltip tai Han Quc dat hi¢u
qua cao.

Ciing gidng nhr Han Quc, Nhit Ban la
mot quic gia co tm ning phat tién manh \é
kinh t trén ti€ gioi. Trong inh wrc dai dién
lao dong, phéap lat quydinh nmdi xi nghiép déu
t6 chirc mot congdoan @ so trongdo 6 chac
dai dién laodong thoa thuin voi ngudi sir dung
lao dong W thuong hrong #ip thé, thoa udc lao
dong #p thé, tién luong va cac 6i dung khac
ciia quan A lao dong. Biém thanh congi@ ©
chac dai dién lao dong cip doanh nglép &
Nhat Ban la do & tham gia da congdoan
trong cac dn dé cai thién diéu kién lam véc,
bao v& vé tién luong cho céng nhan trong
chién dich ting rong vao mua xuan (Shunto),

ché do lvong theo tham nién, gin gio 1am hay
ché d6 lam viec sibt doi cua ngroi lao dong.
Diéu d6 da wo ra s 6n dinh cac nbi quan 1§
lao dong - quin ly giita ngroi lao dong, 6
chirc cbngdoan i nguoi sir dung lao dong.
D6 chinh 1a An taing kén vitng dé t6 chirc cong
doan throng lrong Wi nguoi st dung laodong
trong viéc ky két thoaudc laodong tp the.

Xuit phat fr sy thanh céng @a md hinh
dai dién laodong dip don vi sir dung laodong
cuia NHhit Ban va Han Qdc, Viét Nam trong
qué trinh xay dng va phéat tdn md hinh &
chic dai dién laodong cip doanh ngléip cin
phai chl ydén tinh & chi trong 6 chic haat
dong aia congdoan @ so, cach tikc xay drng
thoa wéc cip doanh nghip, viéc bao vé tién
lwong, diéu kién lam vic aia ngroi lao dong
trong doanh ngkp...

Ngoai cac cach phandionéu tréndai dién
lao dong con c6 th dugc phan thankiai dién
lao dong theo phap ht; dai dién laodong theo
thoéa thuin; dai dién laodong tnréc quan K lao
dong; dai dién laodong trong quan &lao dong
vadai dién laodong sau quanélaodong. Tuy
muc dich, cn ar madai dién laodong co cac
cach tép cin khac nhau & nhitng y ngha
khac nhau.

Tai liéu tham khao

[1] Nguyén Thi Kim Phung, T6 chic va hat dong
céngdoand mot sb nuge va kinh nghdm déi voi
Viét Nam trong Bi canh gia nip WTO, Hi
nhap WTO: Thrc trang va ndt sb kinh nghém
hoan thén chinh sach va phapéalulao dong -
Vin phong Qéc hoi - Trung tdm théng tin tin
vién va nghién gu khoa lbc, 10/2007

[2] Tong Liéndoan laodong Viét Nam, Congdoan
Na Uy, (2009), Ky Kt thoausc laodong p thé
& mot sb nudc trén tié gioi va kinh nghém ddi
véi Viét Nam, NXB Laodong.

[3] Téng Liéndoan laodong Viét Nam, (1999), Cac
t6 chirc cdngdoan trén th gisi, NXB lao dong.



D.M. Diép / Tap chi Khoa hoc DHQGHN, Luit hoc, Tdp 29, S6'4 (2013) 58-67 67

Basis to Classify Representatives of Labor

bao Mong biép
Faculty of Law Hué University, An TayWard, Hué City, Vietnam

Abstract: Representatives of workers can divided into difietgpes based on the legal system of
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