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Tém tit: Céc quy dinh cta phdp ludt vé& gidi han tw do ¥ chi ¢6 mbi quan hé mat thiét véi hoat
dong bao vé quyén loi ngudi tiéu ding khi giao két hop dong vé6i thwong nhan. Hién nay, hoat
ddng bao vé ngudi tiéu dung con gip nhiéu khé khin, boi nguyén nhin chinh xuét phat tir hé
thong quy dinh phdp luat lién quan. Do d6, hoan thién phép luat hop dong 12 co sé dé cong cude
bao vé ngudi tiéu ding duoc hiéu qua hon, dong thoi dam bao tinh lanh manh cua thi trudng. Bai
viét ra sodt cdc quy dinh v& gii han vé ty do ¥ chi trong B ludt Dan sy ndm 2005 va nim 2015
(BLDS) gin lién vé6i giao két hop dong giira nguoi tiéu ding va thwong nhan, nhim phat hién
nhitng diém han ché, bt cap va so sanh, d6i chiéu vdi cdc quy dinh cta phdp ludt nudc ngoai va

dé xuét giai phép thich hop.

Tir khéa: Gidi han ty do ¥ chi ty do ¥ chi, bao vé ngudi tiéu ding, giao két hop ddng, Bo luat Déan

su nam 2015.

1. Ngudi tiéu dung trong quan hé giao két
hop dong

Qua trinh hon 05 nam thi hanh Luét Bao vé
quyén loi nguoi tiéu dung cho thdy nhiing thay
dbi 16 rét ca vé thé ché va hiéu qua giai quyét.
Khung phép 1y dan dugc hoan thién boi 01 vin
ban Luat; 01 Nghi dinh huéng dan chi tiét Luat
cing 03 Nghi dinh vé& xir phat vi pham hanh
chinh; 01 Thong tu va 02 Quyét dinh hudng
dan ctua Bo Cong Thuong — phdp luat vé bao vé
nguoi tiéu dung tré thanh mot trong nhitng linh
vuc phdp 1y c¢6 tbc do phap dién héa nhanh
nhat. Bén canh d6, mot hé théng cO quan, t6
chirc bao vé quyén loi nguoi tiéu ding ciing
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dan hoan bi boi sé luong 50/63 S¢ Cong
Thuong tinh, thanh phd di hoan thanh phan
cong nhiém vy cong tic bao vé quyén loi nguoi
tiéu ding vé Phong Quéan 1y Thuong mai; 51
Hoi bao vé ngudi tiéu dung dugc thanh  1ap tai
céc tinh, thanh phd [1]. Vé hi¢u qua, mdi nam,
cic Hoi trén ca nuoc giai quyet duoc trén 2.000
vu viéc khiéu nai vé& quyén loi ciia nguoi tiéu
dung, ty 1€ thanh cong tor 80-82% tham chi
90%; cdc S& Cong Thuong tiép nhan khoang
550 vu viéc khiéu nai; khoang 60 vu dugc guri
dén Cuc Quan ly canh tranh, ty 18 giai quyét
thanh cong trén 90% [2].

Véy nguoi tiéu dung c6 vai tro ra sao trong
mdi quan hé tiéu ding ma khung phép 1y va thé
ché néi trén dang hudng t6i?
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C6 nhiéu cdch hiéu vé khai niém nguoi tiéu
dung, dua vao céc ti€u chi khic nhau. Theo
nghia hep, nguoi tiéu dung la cic c4 nhéan, ho
gia dinh hay to chirc mua hodc st dung san
ph?im hang héa, dich vu cho muc dich sinh
hoat, tiéu dung cua minh. Theo nghia rong,
nguoi tiéu dung tham gia quan hé mua ban hang
héa dé phuc vu muc dich tdi san xuat kinh
doanh. Con theo quy dinh phéap luat Viét Nam,
nguoi tidu ding dwoc hiéu 13 nguoi mua, sir
dung hang héa, dich vu cho muc dich tiéu dung,
sinh hoat cta cd nhan, gia dinh, td chirc [3].

Trong chudi phan phdi hang héa cia thi
trudng, ngudi tidu ding ¢ vai trd chu thé tiéu
thu san phdm do cdc doanh nghiép san xuat
thong quahanh vi tiéu dung dugc thuc hién dudi
cdc hinh thuchop dong tiéuding khdc nhau.
Nguoi tiéu diing sir dung san pham dé thoa man
nhu cdu minh, con muc dich ciia doanh nghiép
1a lginhuén. Trong quan hé nay, hai chu the nay
trao d01 quyén va nghia vu. Nén kinh té cang
phat trién, cic quan hé hop dong tiéu ding ngay
cang dugc mo rong. Xét dudi géc do thuc tién,
nguoi tidu ding ludén & vi thé bat can ximg vé
thong tintrong hop dong Nam bt ro duoc diém
nay, bén ban ludn co gang “gai thém” cdc didu
kién bét loi, gdy anh hudng toi quyen lo1 nguoi
tiéu ding..Von la cdc chu thé yéu thé vé thong
tin va nang lyc tiép can phap luat, ngudi tiéu
ding cang tré nén yéu thé hon do ngudi ban di
b6 qua cic quyén loi chinh ddng ciia ngudi tiéu
dung va dao dtrc kinh doanh.

Phép luat mot mat 14 cong cu bao vé quyén
lgi cua nguoi tiéu dung nhung mat khéc cling
duoc ghi nhédn 1a cong cu ngan chin hanh vi
xdm pham quyén tir phia thwong nhan, gép
phan ning cao y thic kinh doanh.Songloi
nhuén ludn 12 yéu t6 chi phdi truc tlep, dong luc
thic day cic doanh nghigp “bo qua” cic chudn
muyc ddi véi quyén loi nguoi tiéu ding. Chinh
v1 vy, vai tro quan ly cia Nha nude thong qua
cong cu phap luat diéu chinh quan hé giao két
hop dong giita nguoi tiéu ding véi thuong nhan
la dac biét quan trong. Mot trong nhirng noi
dung lién quan t6i van dé trén 12 nhitng giGi

han cua ty do ¥ chi trong quan hé hop dong
ti€éu dung.

2. Tw do y chi va giéi han ciaa tw do y chi

Xuit phat tir nguyén tic thoa thudn trong
phap luat dan sy, ty do ¥ chi 1a nén tang hinh
thanh quan hé hop dong. Thong qua viéc biéu 16
¥ chi mong muodn trao doi nghia vu va nhan lay
quyén loi, sy thong nhét vé y chi giao két lam
phat sinh ra hau qua phap 1y ctia hop dong tiéu
ding. Khong c6 ty do ¥ chi khong thé hinh
thanh quan hé hop dong va nguoc lai, ty do ¥
chi ¢6 vai trd quan trong trong viéc hd trg nham
bién cdc du dinh hodc ké hoach tré thanh hién
thuc [4].

Hoc thuyét ti do y chi duoc xuét phat tir thé
ky 18 tai Phdp va duoc lan truyén manh mé.
BLDS btc 1900 va BLDS Phap 1804 1a hinh
méu cho tu tudng cia hoc thuyét nay. Dbi véi
hé thong phdp ludt Common Law, ty do hop
dong dugc thira nhan 1a hoc thuyét cia trung
tam luat hop dong co dién. Ké thira tinh than
do, BLDS Viét Nam 2005 dé cao tw do ¥ chi
thong qua cdc nguyén tic chung diéu chinh cho
moi giao dich dan sy, bén canh cic quy dinh
cua phép luat chuyén nganh.

Tuy nhién, trong nén kinh té thi truong hién
nay v6i su dan xen phuc tap gitra lgi ich chung
va loi ich riéng, tu do y chi duong nhu khong
gidi quyet on thoa mot s6 giao dich ma doi song
thuc tién dit ra. Vi 1& d6, tw do y ¥ chi bi han ché
bdi cong cu phdp luat hay néi cich khac trong
tw do y chi c6 gidi han cta ty do y chi. Ty do y
chi trong quan hé hop dong khong c6 nghia 1a
tu do tuyét doi ma duoc giai thich phit hop véi
hoan canh. Nén han ché ty do y chi ciing c6
nghia tuong d6i, nhung 1a mot nguyén ticduoc
ghi nhén trong quan hé dan su [5]. Do d6, gidi
han ciia tw do ¥ chi ¢6 ¥ nghia tich cuc nhat
dinh trong viéc giai thich cdc quan diém xay
dung phdp luat nhu: (i) cAn bang giita loi ich c4
nhén va loi ich chung cua toan xa hdi; (ii) bao
v¢ nguoi yéu thé trong giao dich nhét dinh; (iii)
dam bao trat ty va c6 dinh hudng trong sy phat
trién ciia doi song kinh té xa hoi.
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3. Panh gia vé gi6éi han tw do ¥ chi trong
BLDS 2005, BLDS 2015 va bao v¢ ngudi tiéu
diing trong giao két hgp dong

BLDS 2005 1a sy ké thira, hoc hoi va phat
huy tir céc diém tich cyc ciia phap luat dan sy
trén thé gidi. Lién quan t&i van dé giéi han cua
tu do y chi, B luat nay cling da quy dinh mot
cich khéi quat va ddy du thong qua nguyén tic
giao két hop ddong va hop dong theo mau. Tuy
nhién, cdc quy dinh nay con thiéu sy nhit quéan
va chat ché.

Thir nhat, quy dinh tai Khoan 1 Diéu 389
cia BLDS 2005, ring: “Tw do giao két hop
dong khong duwoc trdi phap lugt, dao dvcc xa
héi”. Quan diém nay giong vdi quan diém cua
phap luat dan sy Phap vé tu do giao két hop
dong. Theo Diéu 6 BLDS Phdp nam 1804 quy
dinh: “Khéng thé, thong qua giao wéc cu thé,
lam trdi voi phdp ludt lién quan toi trdt ty cong
cong va thuan phong my tuc” [6]. Thay vi dé
cap lai trong tiéu muc hop dong dan sy, BLDS
2015 chi ghi nhan nguyén tac ty do y chi trong
quan h¢ dan sy duy nhat va thong nhét ngay tai
Didu 3 vé cic nguyén tic co ban ciia phdp luat
dan su“Cd nhan phdp nhdn xdc lap, thuc hién,
cham dirt quyén, nghia vu dan sw cia minh trén
co O ty do, ty nguyén cam két, théa thuan”. [7]

Khai niém*“khong trdi phdp ludt va dao diec
xa hoi” voi “khong trdi voi trdt tu cong cong va
thudn phong my tuc” c6 nhiéutuwong dong cho
thdy su ké thira va anh huong cia BLDS Phap
trong tu tudng xay dung luat cia nudc ta va
ciing dé phit hop v6i hoan canh cua xa hoi
nudc ta.

Tuy nhién, trong cic quy dinh ctia BLDS
2005 vé gi6i han tu do ¥ chi chwa c6 su nhit
qudn. Trong khi nguyén tic tu do y chi dwoc
gidi han lai theoKhoan 1 biéu 389 ndi trén thi
Khoan 1 Diéu 122lai md rong nguyén tic nay
bang viéc bo di nhitng han ché tu do ¥ chi. RS
rang, ddi véi diéu luat nay, chi c6 muc dich va
noi dung ciia hgp dong vi pham diéu cdm cua
phép luat va trai dao dic xa hdi thi lam vo6 hi¢u
hop ddng, con nhimng truong hop khic thi
khong v6 higu. Didu nay cho thiy sy chua sy

thong nhét giita cdc quy dinh cia BLDS 2005
vé van dé gioi han cua tu do y chi trong giao
két hop dong C6 hi¢u lyc tr 01/01/2017,
BLDS 2015 di khic phuc dugc nhitng mau
thuan nay khi théng nhét cc quy dinh lién quan
bang quy dinh duy nhét tai Didu 3 ghi nhan vé
nguyén tac ty do y chi nhung “khéngvi pham
diéu cam cia ludt, khong trdi dao dirc xa
hoi”[7].

Thir hai, van dé hop dong theo miu duoc
quy dinh tai Piéu 407 BLDS 2005 ciing nhu
quy dinh tuong tu tai Khoan 3 Piéu 406 BLDS
2015. Theo ¥ kién tic gia, cdc didu khoan nay
du da d& cap toi ban chit cua hop dong theo
mau nhung chwa day da va ro rang. Cu thé, bat
cap ndm chd cdc quy dinh nay chighi nhandleu
khodn v6 hi¢u khi bén soan thdo hop dong mau
dua ra diéu khoan mién trich nhiém cua chinh
minh hodc tang trach nhiém hoac loai bd quyén
loi bén kia. Tuy nhién,diéu khoan lai khong néi
r0 muc d¢ ting trach nhiém cua bén kia hodc
loai bo trach nhiém nao s& khién vo hiéu diéu
khoan.Trén thyc té, cic hop dong theo miu ma
cdc doanh nghiép soan thio dé giao két véi
nguoi tiéu ding, hiém thiy mot diéu khoan nao
ma mién trach nhiém cho bén soan thao hoic
loai bo quyén loi chinh ding ciia nguoi tiéu
dung mot cach 16 lidu, ma luén nhin manh
quyen lgi ngudi tiéu dung mot cach rd rang,
ddng thoi han ché trach nhiém cta minh bing
cich tinh vi nhdt. Vi vdy, néu giir nguyén
Khoan 3 ctia Diéu 407thi cic thuong nhan s&
loi dung dé dua vao trong hop dong miu nhitng
diéu khoan mién trach nhiém, “gai bdy” ngudi
tieu dung ma duong nhu khéng vi pham diéu
cim cua phdp ludt hay dao dirc xa hoi.

Trude thuc té d6, tic gia cho rang cantiép
tuc bo sung, thay thé cho Khoan 3 Diéu 407 cua
BLDS 2005 ciing nhu Khoan 3 Piéu 406 BLDS
2015nhu sau: “Truong hop diéu kién giao dich
chung c6 quy dinh vé mién trdch nhiém ciia bén
dwa ra diéu kién giao dich chung, tang trdch
nhiém hodac loai bo quyén loi chinh ddng cua
bén kia lam cho bén kia khong thuc hién dat
duoc muc dich chinh ddng cua minh khi giao
két hop ddngthi quy dinh naykhéng co hiéu luc,
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trir truong hop co thoa thudn khdc”. Viéc sura
db6i nay cho phép bén giao két (nguoi tiéu dung)
trong hop dong tiéu dung bao dam dugc quyén
van dung phép luat dé tuyén bd loai trir nghia
vu khi tOn tai cdc diéu khoan bat loi, vi pham
quyen loi cua minh. Trong hop dong giao két,
néu xuat hién cac, dleu khoan néi trén v6i muc
d6 “qud nang né” dong thoiton tai mot moi
quan hé nhin qua dan téi myc dich chinh déng
cua nguoi tieu dung khong dat dugc ghi nhan
trong hop dong thi diéu khoan d6 khéng c6 gia
tri phép ly.

Thir ba, mot trong nhimg gidi han cua ty do
¥ chi d6 1a viéc han ché khong giao két hop
dong. Quyén ty do y chi dwgc thé hién thong
qua tu do giao két hop dong. Tuy nhién, BLDS
2005 ciing nhu BLDS 2015 chua dé cap t6i vin
dé nay.Noi dung ctia han ché tu do giao két hop
dong dé dam bao quyén loi chinh dang duoc
giao két hop ddng trong nhitng hoan canh cho
phép. Péi véi quan hé tiéu ding, thwong nhén
c6 xu hudng loi dung “I6 hong” ciia phap luat
dé tir chéi giao két hop ddng véi ngudi tiéu
dung, xam pham quyén va loi ich chinh ding
ctia ho. Do d6, bang quy dinh nghia vu khong
dugc tur chéi giao két hop dong vi 1y do tén
gido, sic tdc..., thwong nhan phai ddp (mg nhu
ciu cung cip dich vu hang héa trong pham vi

cho phép, phai cung cip san phim nhu da
quang céo.

Tom lai, bao v€ nguoi ti€u dung trong giao
két hop ddng véi thuong nhén la mot van dé
quan trong lién quan téi quyén con ngudi va su
phat trién kinh té. Vi vdy, hoan thién ché dinh
hop ddng ndi chung va gidi han cua tu do y chi
néi riéng 1a bién phap nhanh nhit dé dat duoc
cac muc tiéu trén.
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The Limitations of Free Will and the Protection
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of Current Law in Vietnam
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Abstract: The provisions of the law on the limitation of free will have an intimate relationship
with the protection of the consumer’s interests when entering into the contract with traders. Currently,
the protection of the consumer is facing many difficulties; the main reason is the provisions of the
relevant legal system. Therefore, perfecting the law on contract is the basis for a more effective
protection of consumer, and at the same time ensure the soundness of the market. This article reviews
the provisions on the limitation of free will in the Civil Code (CC) 2005 and 2015 which is closely
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associated with the contracting between the consumer and trader with a view to discovering the
limitations and inadequacies and then compare with the the provisions of foreign law so as to
recommend the suitable solutions.

Keywords: The limitations of free will, the protection of the consumer, enter into the contract,
2015 Civil Code.



