Tap chi Khoa hoc PHQGHN: Luat hoc, Téap 32, $6 2 (2016) 51-58

Bao dam sy thuan loi, cong bang va hop Iy
trong viéc tu xur 1y tai san bao dam khi vi pham nghia vu
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Tém tit: Bién phap bao dam cung cap cho bén nhan bao dam quyén dinh doat ¢6 diéu kién. Didu
d6 c6 nghia 1a bén nhan bao dam c6 quyén dp dung bt ky phwong thiic dinh doat nao ddi véi tai
san bao dam khi xay ra sy kién vi pham nghia vu dugc bao dam mién réng viéc dinh doat tai san
bao dam dugc thyc hién trong diéu kién thuong mai hgp 1y hodc mét cich thién chi trung thuc. Ly
thuyét nay dugc 4p dung phd bién ¢ nhidu nudc. Tuy nhién, ¢ Viét Nam, ly thuyét nay chua duoc
thira trong luat thyc dinh va thyc tidn. Diéu nay din dén nhing khé khin khong thé thdo g& trong
v1ec tu xu 1y tai san bao dam ¢ Viét Nam. Nhiing khé khan nay gay ra 4ch tic trong g1a1 quyét ng
Xau clia ngan hang trong nhiéu nim qua & Viét Nam. Vi vay, dé thdo g& nhiing 4dch tic trén, cic
quy dinh ctia BLDS 2015 can dwoc huéng dan va giai thich theo huéng bao dam sy thuan loi,
cong bang va hop 1y trong xir 1y tai san bao dam.

Tur khoa: X ly tai san bao dam, giao dich bado dam, dinh doat tai san bao dam.

Bo luat dan sy (BLDS) 2015 da duogc ban
hanh va s& ¢6 hiéu Iyc ké tir ngay 01/01/2017.
BLDS 2015 dugc coi 1a ¢6 nhiéu diém méi
trong d6 c6 nhiéu ndi dung lién quan dén bao
dam thuc hién nghia vu dan su. Cac Piéu tir
303 dén 308 cua BLDS 2015 quy dinh vé xir 1y
tai san bao dam. Tuy nhién, dé cic quy dinh
nay di vao cudc sdng can cé nhitng huéng dan
cu thé nhim bao dam su thuén loi, cong b?ing
va hop 1y trong xur 1y tai san bao dam néi chung
va trong trudng hop vi pham nghia vu trd ng
theo cdc hop dong tin dung néi riéng.
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! Bai viét nay dugc thuc hién trong khudn khé dé tai cip
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Viét Nam - Thuc trang va gidi phdp hoan thién”; tir ndm
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1. Thuec trang cic quy dinh cia phap luat vé
xir Iy tai san bao dam trwéc khi B¢ Luat dan
sw 2015 c6 hiéu luc

Hién nay, cic qui dinh phap luat v& xir 1y tai
san bao dam duoc thé hién trong BLDS ndm
2005, Nghi dinh s6 163/2006/ND-CP ngay 29
thang 12 nam 2006 cta Chinh phi vé giao dich
bao dam, Nghi dinh s 11/2012/ND-CP ngay
22 thdng 02 nam 2012 cta Chinh phu vé sira
ddi, bd sung mot s6 diéu cua Nghi dinh )
163/2006/ND-CP ngay 29 thang 12 nam 2006
ctia Chinh phi vé giao dich biao dam va Thong
tu lién tich s6 16/2014/TTLT-BTP-BTNMT-
NHNN ngay 06/06/2014 cta Bo Tu phap, Bo
Tai nguyén va Moi truong va Ngan hang Nha

2014 dén nam 2016 do PGS.TS. L& Thi Thu Thuy lam chi
nhiém.
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nuée hudng dan mot s van dé vé xir 1y tai san
bao dam. V& mat ly thuyét, cic vin ban qui
pham phdap luat da xay dung duogc hai phuong
thirc xtr 1y tai san bao dam bao gom phuong
thirc xir Iy tai san bao dam bang con dudng toa
an va phuong thuc ty xtr ly tai san bdo dam
thong qua ban ddu gid, ban tai san bao dam
khong qua dau gid va nhan chinh tai san bao
dam dé thay thé cho viéc thyc hién nghia vu cua
bén bao dam va cac phuong thuc xir ly khac.

H¢ thong cic qui pham phép ludt c6 lién
quan mat thiét dén hoat dong xir 1y tai san bao
dam 12 hé thong cdc qui pham vé chuyén quyén
s& hitu tai san. Viéc chuyén quyén so hitu dbi
v6i tai san khong phai dang ky quyén so hiru s&
do cdc bén thoéa thuan. Tuy nhién, ddi véi cic
tai san phai dang ky quyén s¢ hitu thi viéc
chuyén quyén so hiru phai tuan theo cic qui
dinh cua phdp ludt vé thii tyc dang ky chuyén
quyén so hitu tai san. Thyuc tidn & Viét Nam,
céc tai san phai dang ky quyén so hitu dugc sir
dung dé bao dam nghia vy trd ng tai cdc ngan
hang thuong mai chii yéu la bat dong san va
phuong tién van tai. Trong d6 hon 60% khoan
vay dugc dam bao bang bat dong san nhu nha
dét, dy 4n [1]. Vi vay, trong pham vi bai viét
nay, ching t6i chu yéu tap trung phan tich cac
qui dinh cta phép luat vé dang ky bién dong vé
quyén s& hiru tai san trong trudng hop xir 1y tai
san bao dam dbi véi bat dong san va phuong
tién vén tai la 6 t6 la nhitng tai san thuong duoc
sir dung dé thé chéap tai to chuc tin dung va
cing gap nhiéu vuéng mic trong ding ky
quyén sd hitu khi xir ly tai san bao dam.

Trude het hé thong cdc van ban qui pham
phép luat vé dang ky bién dong quyén st dung
dat va tai san gan lién v6i dat khi xtr 1y tai san
thé chap dugc qui dinh trong cic vin ban: Luat
dat dai nam 2013, Nghi dinh sé 43/2014/ND-
CP ngay 15/5/2014 cua Chinh phu; c6 hi¢u luc
tir ngay 01/7/2014, Thong tu s6 24/2014/TT-
BTNMT ngay 19/5/2014 cua B¢ Tai nguyén va
Mbi truong; cb hiéu luc tr ngay 05/7/2014,
Thong tu s6 23/2014/TT-BTNMT  ngay
19/5/2014 cua BO Tai nguyén va Mboi trudng;
¢6 hiéu lyc tir ngay 05/7/2014 va Quyét dinh s6
1839/QD-BTNMT ngay 27/08/2014 vé viéc

cong bd thu tyc hanh chinh linh vyc dit dai
thudc pham vi chtic ndng quan ly nha nudc cla
B0 Tai nguyén va Moi truong. Vé co ban, cic
vin ban nay da dé cap dén viéc dang ky bién
dong dat dai trong truong hop xir 1y no hop
dong thé chap’.

Viéc dang ky thay dbi chu s hiru xe 6 to
trong truong hgp xu ly tai san bao dam dugc
qui dinh tai Thoéng tu s6 06/2009/TT-
BCA(C11) ngay 11/03/2009 quy dinh viéc cp,
thu hoi dang ky, bién sd cdc loai phuong tién
giao thong co gidi duong bo. Thong tu nay
cling dé cép dén thu tuc, ho so dé thuc hién viéc
thay doi chu sé hitu trong trudng hop xe cim
cd, thé chap cho ngan hang phat mai.

O Viét Nam, viéc tu xir 1y tai san bao ddm
d6i véi cdc tai san phai ding ky quyén sé hiru
khong thuan lgi. Viéc xur 1y tai sadn bao dam s&
thuan loi néu nhu bén bao dam tu nguyén tham
gia hd trg bén nhan bdo dam xir 1y tii san bao
dam, nhu ky vao cic van ban, gidy to chuyén
nhuong tai san. Tuy vay, nhitng trudng hop nay
khong phai lic nao ciing dién ra trén thyc té.
Trong nhiéu truong hop, bén bao dam khong
thién chi hop tic nhim giy khé khin cho bén
nhan bao dam xir 1y tai san bao dam. Dé giai
quyét tinh huéng nay, Diéu 12.2 Théng tu lién
tich sb 16/2014/TTLT-BTP-BTNMT-NHNN
qui dinh “Trong truong hop bén bao dam khong
tu nguyén ky hop dong, giay t0, tai liéu ching
minh viéc chuyén quyén s& hitu, quyén sir _dung
tai san thi bén nhén bao dam dugc quyen ky
hop dong, glay to, tai liéu d6 nhung trong ho so
dé nghi chuyen quyén s& hitu, quyén s dung
tai san phai bd sung mot (01) ban chinh hop
ddng bao dam da duoc cong ching, chimg thuc
theo quy dinh cta phdp luat hoac mét (01) ban
sao hop ddng bao dam dugc Uy ban nhan dén
cap xa chimg thyc, t6 chirc hanh nghé cong
chimg cap tr badn chinh hodc van ban khac
chirng minh c6 thoa thuan vé viée bén nhan bao
dam duoc quyen ky hop dong, gidy to, tai lidu
chuyén quyén so hitu, quyén st dung tai san
bao dam.” Qui dinh nay doi hoi gitra to chuc tin

2 Chiing toi cho rang viéc str dung thuat ngit “xir Iy ng hop
dong the chap” thuc sy khong chinh xéc.
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dung (bén nhén bao dam) va bén bao dam khi
ky hop ddng bao dam phai thoa thuén rd “bén
nhén bao dam dugc quyén ky hop dong, gidy
to, tai liéu chuyén quyeén sé hitu, quyén sir dung
tai san bao dam”. Qui dinh nay mac du c6 vé
tao thuan lgi cho bén nhin bao dam trong viéc
xur 1y tai san bao dam, nhung thuc chét lai han
ché quyén dinh doat ctia bén nhan bao dam. Gia
sir trong hop dong bao dam céc bén khong thoa
thuan r5 vé viéc “bén nhin bao dam duoc
quyén ky hop dong, gidy to, tai liéu chuyén
quyén s& hiru, quyén sir dung tai san bao dam”.
Néu xay ra truong hop nay va bén bao dam
khong hgp tic thi rd rang bén nhédn bao dam
khong con cich nao khac la phai khoi kién ra
tda 4n. C6 thé thiy, nguyén tic doi hoi su thoa
thudn ciia cdc bén vé phwong thirc xir 1y tai san
bédo dam’® da han ché quyén dinh doat cua bén
nhén bao dam trong viéc xu 1y tai san bao dam
khi xdy ra sy kién phét sinh quyén xtr Iy tai san
bao dam (quyén dinh doat c6 diéu kién). Nhur
vy, nguyén tic nay khong bao dam dugc
quyén dinh doat c6 diéu kién* ciia bén nhan
bao dam khi bén c6 nghia vu vi pham nghia
vu. Trong khi d6 quyén dinh doat c6 diéu kién
la quyén tai san quan trong nhét cta bén nhan
bao dam. Bén nhan bao dam chép nhan viéc
bao ddm thuc hién nghia vu cua bén bao dam
vi biét ring néu bén c6 nghia vy vi pham nghia
vu thi bén nhan bido dam c6 quyén dinh doat
tai san bao dam. Song voi co ché phép 1y hién
hanh, 13 rang quyén dinh doat c¢6 diéu kién cua
bén nhan bao dam khong thé tu thuc hién dugc
trén thuc té.

Khong chi cdc qui dinh vé xir 1y tai san bao
dam ma céc qui dinh vé ding ky quyén s¢ hiru

? Cdc nguyén tic nay dugc ghi nhan tai Diéu 336, Didu
337 va Picu 355 Bo luat dan sy nim 2005. Diéu 336 Bo
luat dan sy nam 2005 qui dinh nhu sau: “Trudong hop da
dén han thuc hién nghia vu dan sy ma bén c6 nghia vu
khong thuc hién hodc thuc hién khong diing thoa thuén thi
tai san cdm cb duoc xir 1y theo phwong thire do céic bén
da théa thuan hoic duoc ban déu gia theo qui dinh cua
phép luat dé thyc hién nghia vu.”

4 Quyén dinh doat c¢6 didu kién & day can dugc hiéu 1a
quyén dinh doat ctia bén nhan béo ddm phét sinh khi xay
ra sy kién vi pham chu khong phai 1a phai c¢6 su thoa
thuan coa cdc bén vé quyén dinh doat.

tai san ciing gép phan han ché quyén ty xu ly
tai san bao dam cua td chirc tin dung. Tai muc
3.3.3.4 cua Théng tu s6 06/2009/TT-BCA(C11)
thi ho so dang ky xe co gidi trong truong hop
xu 1y tai san bao dam la:

- Ban sao hop dong tin dung hodc hop
ddng bao dam (do t6 chire tin dung ky sao);

- Hop ddng mua bén tai san hodc hop dong
chuyén nhugng tai san hodc bién ban nhén tai
san hodc vin ban ban d4u gid tai san (tlly ting
truong hop xtt 1y cu thé);

- Ping ky xe hodc chimg tir ngudn gbc
cua xe;

- Chimg tir thu tién theo quy dinh cua B
Tai chinh.

Trudng hop xe 12 tai san cam cb, thé chip
cé tranh chép, xe khoi kién, xe la tai san thi
hanh 4n phai c6 thém:

+ Trich luc ban an hodc sao ban an hodc sao
quyét dinh ciia Toa 4n;

+ Quyét dinh thi hanh 4n cia co quan thi
hanh 4n.

Truong hop xe da dang ky ¢ dia phuong
khic, phai c6 thém phiéu sang tén di chuyén
keém theo hd so gdc, gidy khai sang tén di
chuyén do chii xe, hodc co quan ky hop dong
bén tai san, cic to chirc tin dung ky xdc nhan.”

Thong tu nay chua lam ro hgp dong mua
bén tai san hodc hop dong chuyén nhuong tai
sdn hodc bién ban nhén tai san hodc van ban
ban déu gid tai san (tuy tung trudng hop xu ly
cu thé) can phai duoc giao két gitta bén nao véi
bén nao. Ciing twong tu nhu viy, Diéu 9.5(c)
cua Thong tu 50 24/2014/TT-BTNMT qui dinh
vé céc giay to can phai nop khi lam thu tyc
dang ky bién (dong quyén su dung dat, quyén so
hiru tai san gan lién voi dat trong tru:orng hop xtr
1y ng hop dong thé chép trong d6 c6 “van ban
thoa thuin hodc hop dong thé chap, gép von c6
ndi dung thoa thuén vé xur ly tai san thé chap,
gop von va van ban ban giao tai san thé chap,
gép von theo thoa thuan”. Thong tu sb
24/2014/TT-BTNMT cling nhu c4dc van ban qui
pham phdp ludt khac chua lam rd “van ban ban
giao tai san thé chip” 1a vin ban gi, c6 phai la
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hop ddng chuyén nhugng quyén sir dung dat va
tai san san lién v6i dat khong hay 12 van ban
khic va vin ban nay phai dugc ky két boi cic
cht thé nao. Chinh sy khéng rd rang ciia phap
luat dan dén hién twong cic co quan dang ky tai
san yéu cau cdc bén phai nop hop dong chuyén
nhuong tai san dugc ky két boi bén bao dam
véi ngudi nhan chuyen nhugng. Doi héi nay rd
rang lam khé t6 chuc tin dung voi tu cich Ia
bén nhén bao dam khi bén bao dam khong hop
tdc. Viéc yéu cau bén bao dam phai xuét trinh
hop ddng chuyén nhuong bt dong san va viéc
doi hoi phai c6 sy dong ¥ hay thoa thuan cua
bén bao dam da vo tinh tiép tay cho hanh vi vi
pham nghia vu thién chi trung thuc va cho théi
quen boi udc trong kinh doanh. Trong khi do,
nhiing théi quen xau nay can phai dugc loai trir
khoéi mdi truong kinh doanh lanh manh.

2. Kinh nghiém cia nwéc ngoai ve ty xir ly
tai san bao dam

Marcus Smith QC phan tich: “Muc dich cta
bién phdp bao dam la bao dam nghia vy cua A
dbi voi B bang mot quyen khéic ngoai quyen
khoi kién A khi ma quyén khoi kién c6 thé vo
gid tri néu A vi pham. Quyén ma B duoc hudng
thip hon quyén s& hiru day di: B ¢6 1oi ich bao
dam, c6 nghia 1a loi ich nay chdm dirt theo mot
diéu kién nhat dinh hodc khi A thuc hién nghia
vu bdo dam — thong thuong la nghia vu trd mot
khoan tién.” [2] Quyén ma bién phdp bao dam
danh cho bén nhin bao dam la quyén dinh doat
tai san bao dam khi bén c6 nghia vu vi pham
nghia vy. Nhu trén da phan tich, quyén dinh
doat nay 12 quyén c6 diéu kién va chi phit sinh
khi bén c6 nghia vu vi pham nghia vu. Vi cach
tiép can nay Didu 9-609 cua B luat thuong mai
théng nhét (Hoa Ky) qui dinh: “(a). Sau khi xay
ra vi pham, bén nhén bdo dam: (1). C6 quyén
thu hoi tai san bao dam; va (2). Khong can di
chuyén, c6 quyén ding viéc str dung tai san va
dinh doat tai san bdo dam ngay tai noi ciia bén
bao dam theo Diéu 9-610. (b). Bén nhan bao
dam c6 thé thyuc hién céc thi tuc duoc qui dinh
tai diém (a): (1). Theo qui trinh tu phép; hoac
(2). Khong theo qui trinh tu phdp mién 1a viéc

thuc hién céc thu tuc khong vi pham trat tu
chung. (c). Néu ¢6 thoa thuén, trong bat ky su
kién vi pham nao, bén nhan bao dam cé quyén
yéu cau bén bao dam tap hop tai san bao dam
va dua tai san bao dam tap trung tai noi ma bén
nhén bao dam chi dinh sao cho thuan ti€n hop
1y cho ca hai bén.” Nhu vay, bén nhan bdo dam
c6 thé lya chon mot trong hai phuong thirc xir
Iy tai san bdo dam la xir ly theo qui trinh tu
phap hodc ty xir 1y tai san bao dam. Vé phwong
thirc dinh doat tai san bao dam, biéu 9-610 (a)
qui dinh: “(a) Sau khi vi pham, bén nhén bao
dam c6 quyén ban, cho thué, cip phép sir dung
hodc thyc hién phuong thirc dinh doat khac dbi
voi tai san bao dam phd hop voi diéu kién
thuong mai hop 1y. biéu 9-610(b) cua UCC
chép nhdn tai san dugc dinh doat thong qua
phuong thic thirc ddu gid cong khai hodc khong
thong qua d4u gid. Trong viéc xu 1y tai san bao
dam 1a bat dong san thé chap, nhidu bang cua
Hoa Ky cling thtra nhén viéc xt 1y tai san bao
dam khong theo qui trinh tu phdp. Trong vu US
Bank, NA v. Eckert, 264 Or App 189 (2014),
tda 4n phiic tham bang Oregon — Hoa Ky khing
dinh: “Chiing t6i bit dau bang viéc mo ta khung
phép luat thanh van c6 lién quan. ORS chuong
86 dua ra qui trinh ma bang qui trinh nay ngudi
thu thac (trustee) cé thé xt 1y tai san bao dam
khong theo qui trinh tu phdp — nghia 1a ¢ thé
thong qua quang cdo va ban” [3].

Trong thyc tién & My, viéc xir 1y tai san bao
dam khong can c6 sy dong ¥ ciia bén bao dam.
Trong vu Suntrust Bank v Wasserman, 2013
NY Slip Op 31920(U) lién quan dén viéc bén
nhén bao dam (nguyén don) khoi kién bén bao
dam ra tda 4n yéu cau bi don tra sé du no sau
khi xur ly tai san bao dam, bi don tir chéi vi cho
rang viéc xir 1y tai san bao dam khong phu hop
v6i diéu kién thuong mai hop ly, tda 4n tdi cao
bang New York nhéan dinh: “Mac du, ngugc vai
1ap luan cua bi don, nhung khdng cé qui dinh
nao bt budc Thong bdo phai chi ra noi cua tai
san bao dam. Pidu 9-613 UCC yéu cau thong
bdo vé thoi gian va dia diém ban du gid cong
khai va thoi gian cta hinh thiic dinh doat khac
nhu ban tai san khong qua dau gid coéng khai.
Va, Thong bdo cia nguyén don di cung cap
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ngay cua viéc ban tai san bao dam khong qua
dau gid cong khai (15 ngay ké tir ngay cua
thong bdo nay). Ngoai ra, Thong bdo ciing de
nghi bi don lién h¢ voi nguyén don néu can
thém thong tin vé viéc ban tai san...UCC khong
doi héi nguyén don phai hop tic vdi bi don
trong nd lyc ban tai san bao dam” [4]. Nhu vay,
thyc tién 4p dung UCC & M§ cho thdy, bén
nhén bao dam c6 toan quyén dinh doat tai san
bao d¢am ma khong can co su dong y hay hop
tdc ciia bén bao dam mién rang viéc dinh doat
tai san bao dam phi hop voi diéu kién thwong
mai hop ly. Toa dan Anh ciing khang dinh mot
cach dut khoat rang viéc xir 1y tai san thé chap
khong can c6 sy ddng ¥ cua bén thé chap [5].
Diéu kién thwong mai hop 1y dugc toa 4n
phiic thim bang New York md tia nhu sau:
“Viéc dinh doat tai san bao dam dugc coi l1a phu
hop véi didu kién thuong mai hop 1y néu duoc
thuc hién: (1). Trong diéu kién thong thudong
trén bAt ky thi trudng nao dugc thira nhan; (2).
Theo gia hién thoi trén thi truong duoc thira
nhan tai thoi diém dinh doat; hodc (3) phu hop
véi tdp quin thuong mai gilta cidc nha kinh
doanh vé loai tai sadn thudc dbi tuong xu 1y.
(UCC 9-627 [b] [1]-[3]...Khai niém “thi truong
duoc thira nhan” c6 nghia hep, chi 4p dung cho
céc thi truong ma & d6 c6 cic bdo gid chuan
cho cdc tai san cling loai” [6]. Vé nguyén ly
chung, viéc ban tai san khong nhat thiét phai
quang cdo nhung phai bao dam ring ngudi mua
t6t nhat véi gid tot nhat ¢6 co hoi duge mua tai
san bao dam. Trong nhiéu trudng hop, diéu kién
thuong mai hop ly yéu clu viéc dinh doat tai
san phai dugc thong bdo cdng khai. Trong vu
Denton v. First Interstate Bank of Commerce,
2006 MT 193, 333 Mont. 169, 142 P. 3d 797
(2006), tda 4n tbi cao bang Montana — Hoa Ky
nhin dinh “Gidm déc thu hdi ng cua First
Interstate Bank (FIB) m6 ta tai phién xt so
thim vé qui trinh ma theo d6 Ngan hang tuyén
bd Anderson vi pham nghia vy thanh todn ng
theo hgp dong SBA’, va cong bd Anderson va
Denten vi pham khoan vay Dentoen va xur 1y tai

> Hop ddng SBA 1a hop dong cho vay theo chuong trinh
ciac khoan vay danh cho doanh nghi¢p nho (Small
Business Administrative Loan).

san bao dam. C6 da cung cdp cic ban tai lidu
thong bdo cho ca hai bén vé viéc ban tai san
theo thu tuc ban ddu gid cong khai. FIB ciing
nodp céc tai licu vé céc don khoi kién ma FIB da
ndp cho Toda 4n phd san Hoa Ky theo qui dinh
cua B luat pha san. Ching clt nay cung véi 101
khai dang tin cdy cua cdc nhan vién ngan hang
da du co s¢ d& Toa quan két luan ring Ngan
hang tuan tha theo diing luat diéu chinh quan hé
xtr Iy va ban tai san bao dam va phan bd tién
thu tir xir 1y tai san bao dam” [7]. Piéu kién
thuong mai hop ly trong phdp luat cia Hoa Ky
twong duong voi “dinh doat tai san bao dam
mot cich thién chi trung thuc” trong phdp luat
cua Uc. Quan diém cong khai héa viéc dinh
doat tai san duoc nhiéu nuéde thira nhén. Tuy
nhién, ciing c6 truong hop, khong bét budc phai
quang cdo hodc dua tai san bao dam ra thi
truong. Trong vu Sablebrook P/L v Credit
Union Australia Ltd [2008] QSC 242 (7
October 2008), toa an tbi cao bang Queensland
cia Uc dua ra quan diém: “Nghia vy duoc qui
dinh tai Diéu 85(1) khong ddi hoi phai dua tai
san ra thi truong. Trong nhimg hoan canh nhit
dinh, tai san khong budc phai dua ra thi truong.
Vi du, ngudi mua tiém ning sin sing tra cao
hon gid tri tai san dugc dinh gid va gia thi
truong hién thoi cta tai san. Trong hoan canh
nay, su cin trong hop 1y doi hoi bén nhan thé
chap phai thyc hién quyén ban dinh doat ngay
lap trc bang viéc chap nhan dé nghi trudc khi
no bi rit lai.”

Phép luat Uc ¢6 nhitng qui dinh vira nhdm
bao dam thuén loi cho chu no ¢é thé tu xu ly tai
san bao dam mdt cach nhanh chéng vira bao vé
quyén va lgi ich hop phdp ciia con ng. Theo d6
bén nhén bdo ddm c6 nghia vu thién chi trung
thuc (nghia vy can trong hop 1y) khi tién hanh
xtr ly tai san bao dam. Picu 123 ciia PPSA
2009° qui dinh: “Bén nhan bao dam xur 1y tai
san bao dam theo Diéu 128 (ngoai mua tai san
bao dam) cé nghia vu dbi véi tat ca cdc bén c6
loi ich lién quan dén tai san biao dam va bén bao
dam, ngay trudc khi tién hanh xt 1y, thuc hién

® Teén viét tit ciia Lut vé cic bién phdp bao dam bing
dong san nam 2009
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nghia vu can trong hop 1y dé :(a) Néu tai san
bao dam c6 gid tri thi truong tai thoi diém xu ly
thi gid ban phai it nhit bang gia tri thi truong;
hodc (b). Gid ban phai 1a gid tot nhét dat duoc
mot cich hop 1y tai thoi diém xur 1y tai san bao
dam theo tirng hoan canh cy thé tai thoi diém
xu ly tai san bao dam.”

Gid t6t nhét c6 thé 1a gi4 toi thiéu bang gid
thi trudng cua céc tai sadn dugce ban trén cic thi
truong dugc thua nhan nhu s¢ giao dich chiing
khoan, OTC, s¢ giao dich hang héa...Ddi véi
tai san khong cé thi truong dugc cong nhan thi
mdt nguoi ban cin trong c6 nghia vy phai tham
khao dinh gia cua nguoi dinh gid cé nang luc.
Trong vu Sablebrook P/L v Credit Union
Australia Ltd [2008] QSC 242 (7 October
2008), thim phan Applegarth phan tich: “Toi
thdy rang viéc khong c6 duge mot dinh gid cap
nhat vao thang 4/2003, va mdt dinh gid doc lap
tr Herron Todd White (HTW) hoac it nhat, mot
danh gia vé gia thi truong hién thoi tor mot dai
1y bat dong san dia phuong 12 vi pham nghia vu
luat dinh trong hoan canh ma khong cé mot
thong tin ddng tin cdy vé gid thi truong hién
thoi cia dat dugc dé xudt ban riéng 187 [8].

3. Mot s kién nghi nhim hwéng din va giai
thich cac quy dinh trong B¢ Luit dan sw
2015 vé xir Iy tai san biao diam theo hwéng
bio dam sy thuin loi, cong bing va hop 1y

Tu nhitng phén tich trén, ching t6i nhan
thdy cdc qui dinh hién hanh cta Viét Nam bit
budc phai c6 sy thoa thuan trudce vé cdc phuong
thirc xtr 1y tai san bao dam khong thong qua ban
dau gid’ hodc c¢6 sy dong ¥ cia bén bao dam
trong truong hop xur 1y tai san bao dam khong
thong qua ban dau gia® 1a khong phit hop véi ly
thuyét chung vé bién phdp bao dam. Qui dinh
hién hanh 1a nguyén nhan chinh giy ra hién
tuong céc td chirc tin dung khong thé ty xir 1y
tai san bao dam, nhat 1a ddi voi tai san phai

" Piéu 336, Diéu 337 va Diéu 355 cua Bo ludt dan sy nim
2005.

8 Pidu 10, 11 va 12 Théng tu lién tich s6 16/2014/TTLT-
BTP-BTNMT-NHNN

dang ky quyén s¢ hiru. Hién twong nay 1a mot
trong nhitng nguyén nhan chinh giy ra dch tic
trong viéc xir 1y ng x4u hién nay. Vi vay, chiing
t61 dé xuat can phai nhan thire lai réng muc dich
va ban chét ciia bién phdp bao dam 1a danh cho
bén nhan bao dam quyén dinh doat c6 diéu
kién. Quyén d6 dugc phap luat thira nhin ma
khong can phai c6 su thda thudn cu thé cua cdc
bén hay su dong ¥ ciia bén nhan bao dam. Diéu
d6 c6 nghia rang khi bén bao dam sir dung tai
san ctia minh dé bao dam cho viéc thuc hién
nghia vu dbi véi bén nhan bao dam thi mac
nhién suy dodn rang bén bao dam da trao cho
bén nhan bao dam quyén dinh doat c6 diéu kién
d6i v6i tai san ciia minh. Chi can phat sinh su
kién bén c6 nghia vu dugc bao dam vi pham
nghia vy nay dbi voi bén nhan bao dam thi bén
nhan bao dam c6 quyén xir 1y tai san bao dam
bang viéc thu hdi tai san bio dam va dinh doat
tai san bao dam theo phuong thirc ma bén nhan
bao dam cho 1a phit hop mién rang viéc xir ly
tai san bao dam duoc thuc hién mét cach thién
chi, trung thuc theo nguyén tic cong bing va
hop 1y.

Diéu 303 BLDS 2015 dugc viét nhu sau:
“l. Bén bao dam va bén nhén bao dam c6
quyén thoa thu@n mot trong cdc phuong thire xu
1y tai san cam cd, thé chap sau ddy: a) Ban dau
gia tai san; b) Bé€n nhan bao dam ty ban tai san;
¢) Bén nhan bao dam nhan chinh tai san dé thay
thé cho viéc thuc hién nghia vy ctia bén bao
dam; d) Phuong thuc khic. 2. Truong hop
khong c6 thoa thuan vé phuong thirc xir 1y tai
san bao dam theo quy dinh tai khoan 1 Diéu
nay thi tai san duoc ban dau gid, trir truong hop
ludt c6 quy dinh khéc.” Céch hanh van ciia Didu
luat nay gdy ra cich hiéu la phai c6 sy thoa
thuan cua cic bén hodc c6 sy dong y cua bén
bédo dam Ve phuong thire xir 1y tai san cam ¢,
thé chap néu khong tai san phai dugc xi 1y theo
phuong thirc ban ddu gid. Chiing toi cho ring
V6i céc tiép can nay, viéc xur 1y tai san bao dam
clia cic to chirc tin dung van tiép tuc gap kho
khan khi cidc co quan nha nudc s€ doi hoi “thda
thuan d4u”, “sy dong ¥ cta bén bao dam dau”.
Do vy, chiing t6i d¢ xuat can hudng dan Piéu
303 BLDS 2015 theo huéng sau:
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Thir nhét, bén nhén bao ddm xtur ly tai san
bdo dam theo ding phuong thic xu ly tai san
bao dam do cac bén da thoa thuan. Thoa thuan
vé phuong thirc xir 1y tai san bao dam c6 thé 1a
mot ndi dung ciu thanh hop ddng co sé hodc 1a
mot thoa thuan doce lap.

Thir hai, néu céc bén khong c6 thda thuin,
bén nhdn bao dam van c6 quyén xir 1y tai san
bao dam khong qua phuong thirc ban dau gid
néu théa man céc diéu kién sau day:

(1) Trude khi xur 1y tai san bdo dam, bén
nhan bao dam phai thong bdo cho bén bdo dam
vé viéc bén c6 nghia vy dugc bao dam vi pham
nghia vu dugc bdo dam va phuong thuc xu ly
tai san bao dam dugc ap dung.

(2) Tai san bao dam dugc dinh doat mot
cich cong khai thdng qua thong bdo hodc quang
céo rong rai. Tuy nhién, ddi véi tai san nhanh
hong hodc ddi voi tai san dang bi giam gia tri
hodc gia tri truong dang giam, bén nhan bao
dam c6 quyén dinh doat ngay ma khong can
phai thong bdo rong rai. Py la giai phdp hop 1y
nhdm han ché thiét hai cho bén nhén bao dam
va cé bén bao dam. Néu tai san dugc mot nguoi
thir ba chao mua v&i mtc gid cao hon mirc gia
thi truong hién thoi hodc gia tri theo dinh gia tai
san cua cua td chirc dinh gid c6 thdm quyén,
bén nhan bao dim ciing c¢6 quyén bén tai san
ngay lap tic cho nguoi thitr ba nay ma khong
phai thdng bdo cong khai.

(3) Gid bén, gid chuyén nhugng tai san hoic
gid chuyén giao tai san bao dam khong thip
hon gia thi truong hién thoi cla tai san bao dam
(trong truong hop c6 thi truong dugc thira nhén
cho tai san cung loai) hodac theo gid tri dugc
dinh gid béi tb tirc dinh gid c6 thAm quyén.’

? Piéu 306 BLDS 2015 chi thira nhan gid tai san bao dam
theo thoa thudn hodc theo dinh gid cta td chirc dinh gia da
loai trir truong hop tu xdc dinh gid theo gid thi truong. D6i
V0i céc tai san da co thi truong giao dich dugc cong nhan
nhu chirng khodn thi viéc doi hdi phai duoc dinh gid lai
gdy ra ton kém cho cdc bén. Vi vdy, theo chiing t6i Didu
306 BLDS 2015 ciing cin dugc hudng din va giai thich
theo huéng ddi vai tai san da 6 thi truong giao dich duoc
cong nhéan thi khong cin phai dinh gid ma xdc dinh theo
gid thi truong tai thoi diém dinh xr 1y san bao dam.

Thir ba, néu khong thudc truong hop thi
nhit va thi hai, tai san phai duoc ban déu gid
theo diing qui dinh cua phép luat.

Bén canh d6, mot s6 cdc qui dinh phép
luat lién quan can dugc sira d6i, bo sung theo
huéng sau:

Thit nhét, bén nhan bao dam c6 quyén thu
giir tai saén bao dam nhung phai bao dam viéc
thu gitt khong vi pham trat tu cong cOng, khong
st dung vii lyc hodc de doa st dung vii lyc hoac
c6 hanh vi pham khic xam pham tinh mang,
stc khoe, danh du hodc nhan ph?im cua bén bao
dam. Pé bao dam an toan cho viéc thu gitr tai
san bao dam, chinh quyen cap xa, phuong, thi
tran hodc cong an cap xd, phuong, thi tran c6
nghia vu tham gia hd tro bén nhan bao dam thu
gilt tai san bao dam theo yéu cau cua bén nhan
bao dam. Chinh quyén hoic cong an cdp xi,
phudng khong tham gia tryc tiép thu giit tai san
bao dam ma chi cé nhi€ém vu bdo dam an ninh,
trat tu tai noi thu gitr tai sdn. Chinh quyén hoac
cong an xd ciing tham gia ching kién va ghi
nhan viéc bén nhan bao dam thuc hién cac bién
phap hop 18 va hop 1y nham thu giit tai san bao
dam trong trudng hop bén bao ddm khong hop
tac, nhu phd khoa, dua tai san bao dam ra khoi
noi bén bao dam cat gidu, yéu cau bén bao dam
va/hodc nguoi thtr ba roi khoi nha, dét duoc thu
gift, niém phong tai san bao dam...Chinh quyén
hodc cong an xi phai tham gia theo yéu ciu cua
bén nhan bao dam, néu chinh quyén va cong an
cép x4 tir chbi hd trg ma khéng c6 1y do chinh
dang ma gay thiét hai cho bén nhan bao dam thi
nguoi dimg dau cta cdc co quan nay phai chiu
trach nhiém phép 1y bao gdm tréch nhiém ky luat
va bdi thuong thiét hai, trong truong hop nghiém
trong c6 thé bi truy ciru trich nhiém hinh sy vé
t6i thiéu trach nhiém gdy hau qua nghiém trong.

Thit hai, cdn c¢6 nhing qui dinh phép luat
xir Iy dbi voi hanh vi khong hop tic cua bén
bao dam trong viéc chuyén quyén s hitu cho
bén thir ba néu nhu viéc xir 1y tai san bao dam
hop phdp. Trong truong hop nay, co quan dang
ky quyén sO hitu tai san can cir vao ho so ding
ky chuyen (101 quyén s¢ hitu dé lam thi tuc
chuyén quyén s& hitu cho bén thir ba. Trong ho
so ding ky chuyén d6i quyén so hiru chi can
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hop déng bao ddm hgp 1€ va ban md ta sy kién
vi pham nghia vu dugc bao dam va qua trinh x
ly tai san bdo ddm do bén nhén bido dam lap
kem theo céc tai lidu lién quan dén qud trinh xir
ly tai san bao dam. Co quan dang ky khong c6
quyén ciing nhur khong ¢6 nghia vu tham tra noi
dung cda ban mod td sy kién vi pham nghia vy
duoc bao dam va qud trinh xu 1y tai sdn bao
dam do bén nhan bao dam 14p. Trong truong
hop tai san bao dam dugc chuyén nhugng cho
bén thir ba thi bén thir ba nop thém hop dong
chuyén nhuong tai san dugc ky két gitra bén
nhan bao dam va bén thir ba.

Thir ba, néu xay ra tranh chip vé quyén s
hitu tai san bao dam gitta bén bao dam vdi bén
thir ba s& hitu tai san bao dam thong qua qua
trinh xur 1y tai san bao dam thi bén bao dam c6
nghia vy chirng minh quyén sé hitu tai san cua
bén thir ba dbi voi tai san bao dam c6 khiém
khuyét do viéc xir 1y tai san bao dam trai phép
luat. Néu bén bao dam khong ching minh
dugc, toa dn cong nhén quyén so hiru hop phép
ctia nguoi thi ba dbi voi tai san bao dam. Néu
khong xay ra tranh chip vé quyén so hitu giita
bén bao dam va bén thir ba s¢ hitu tai san bao

dam thong qua qua trinh xwr 1y tai san bao dam
thi bén thr ba duong nhién cé quyén sd hiu
hop phép doi voi tai san bao dam.
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Ensuring the Advantage, Equity and Rationality in the Process
of the Self-help Repossesion of Collateral in case of Violating
the Repayment Obligations under the Credit Agreements

Le Thi Thu Thuy
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Abstract: Security provides a conditioned disposition right to a secured creditor. It means that a
secured creditor may apply any means of disposition of mortgaged property as he sees fit on a debtor’s
default providing that the disposition is exercised in the commercially reasonable manner or in good
faith. This theory has been applied commonly in many countries for decades. However, it has not been
recognized in Vietnam’s practical law. This has led to the unremovable difficulties in the self-help
repossession of the mortgaged property in Vietnam. Such difficulties have caused the jams in
resolving bad debts in the banking system of Vietnam for many years. To remove the said jams, the
provisions of the Civil Code 2015 should give guidance to and explanations of in the direction of
ensuring the advantage, equity and retionality in handling the mortgaged property.

Keywords: Foreclosure, secured transactions, disposition of collateral.



