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Thuc hién phép luat vé trach nhiém ctia nguodi ding dau
co quan, to chirc, don vi cia nha nudc trong cong tac cin bd
va quan ly can bg, cong chirc thudc quyén va mot so ki€én nghi
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Tém tit: Bai viét tap trung phén tich thyc trang phap luat, t6 chirc thuc hién phap luat va kién
nghi mot so giai phép tiép tuc bao dam thuc hién phap luat vé trach nhiém cua nguoi dung dau co
quan , don vi, t0 chltc ciia nha nudc trong cong tic can b va quan ly can by, cdng chiic thudc

quyén quan Iy ctia minh.
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1. Phap luit vé trach nhiém cia nguoi dimg
diu co quan, td chirc, don vi ciia nha nwéc
trong cong tac can by va quan ly can bg, cong
chirc thude quyén

Nguoi dimg dau co quan, don vi, to chirc
ctia nha nu6c (goi chung la nguoi dimg dau co
quan) 1a ngudi c6 vai tro lanh dao, chi huy,
gdnh vic céc trdch nhiém, t6 churc thuc hién
nhitng muc tiéu va nhiém vu cua co quan theo
quy dinh cua phdp luat. Trach nhi¢m cua ngudi
dung dau co quan 1a toan bd cédc quy dinh vé
chirc nang, nhiém vy, quyén han ma nha nudc
giao cho ngudi ding ddu co quan. Khi ngudi
dtrng dau co quan khong thuc hién hodc thuc
hién khong ding chtic ning, nhiém vy, quyén
han dugc giao s& bi xit 1y tiy theo tinh chit,
muc d§ vi pham. Nhu vy, khdi niém trach
nhiém ctia nguoi dimg dau co quan dugc hiéu &
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géc do thir nhat 1a nhitng nhiém vy, gan véi
quyén han ciia c4 nhan thu trudng theo quy dinh
cua phap luat. Géc @6 thir hai 1a cac bién phap
trdch nhiém phdp 1y ma nha nudc dp dung khi
nguoi dung dau co quan khdong thyc hién, thuc
hién khong ding cic quy dinh clia phép luat
trong hoat dong cong vu vdi tu cich la nguoi
lanh dao, chi huy moi hoat dong ctia co quan.
Trong cong tac can by va quan ly can bo,
cong chire thude quyén, dé nguoi ding dau co
quan thuc hién c6 hi¢u qua cdc nhiém vu trén
va ¢6 can ctr ddnh gid két qua do6, ciing nhu xdc
dinh trach nhiém ctia nguoi ding dau co quan,
nha nude ban hanh cdc quy pham phap luat quy
dinh vé nhiém vy va quyén han cua ho. Vé hinh
thirc, cic quy dinh phdp luat vé trach nhiém cua
nguoi dimg dau co quan trong cong tic cdn bo
va quan 1y cdn b, cong churc thude quyén c6
m01 lién hé chét ché voi nhau, ching duoc sap
Xep theo mQt trat tu vé cap d6 hiéu lyc phap ly
tir Hién phdp dén luat va cdc van ban dudi lut.
C6 thé ké ra mot s6 van ban quy pham phdp
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luat nhu: Luat Can by, cong chiic nam 2008;
Luat Vién chirc nam 2010, Luat Thanh tra nam
2010; Luat Phong, chdng tham nhiing nim
2005 (stra d6i bd sung nam 2007, nim 2012);
Luat Thuc hanh tiét kiém, chng lang phi nim
2013; Nghi dinh s6 157/2007/ND-CP ciia
Chinh phii quy dinh ché d6 trach nhiém ddi véi
nguodi ding dau co quan, t6 chirc, don vi cua
Nha nudc trong thi hanh nhiém vy, cong vu;
Nghi dinh s6 107/2006/ND-CP quy dinh viéc
xir 1y trach nhiém cua nguoi dimg dau co quan
khi dé xay ra tham nhiing; Nghi dinh $0
211/2013/ND-CP sira ddi, bd sung mot sd diéu
Nghi dinh 107/2006/ND-CP quy dinh xu ly
trach nhiém cua nguoi ding dau co quan, to
chire, don vi cua Nha nudc khi dé x4y ra tham
nhiing trong co quan, to chirc, don vi do minh
quéan 1y, phu trach. Nghi dinh sé 24/2010/ND-
CP ciia Chinh phu quy dinh vé tuyén dung, st
dung va quan 1y cong chirc; Nghi dinh s6
34/2011/ND-CP cta Chinh pha quy dinh vé xtr
1y ky luat dbi véi cong chirc. ..

Vé noi dung, phap luat c6 cic nhém quy
pham diéu chinh quan hé vé trach nhiém cua
nguoi dimg dau co quan trong cong tic can bo
va quan 1y cdn bg, cong chuc thude quyen nhu
quy dinh vé quyen ctia ngudi ding dau co quan
trong vi€c tuyén dung, st dung, danh gia, dao
tao, boi dudng, nang luong, cu dy thi nang
ngach, quyét dinh ning ngach, b6 nhiém, khen
thuéng, ky luat, cho nghi ché d6 va quan 1y doi
ngll cdn bd, cdng chirc, vién chic theo ding
chu truong, chinh sich ctia Pang va phap luat
cua Nha nudc. Véi tu cich la cidn bg, cong
chirc, nguoi ding dau co quan phai chiu sy diéu
chinh cta phap luat vé cin bo, cong chirc hién
hanh. Nguodi ding d4u co quan phai c6 trch
nhiém chi dao t6 chtrc thuc hién nhiém vu duoc
giao va chiu trach nhiém vé két qua hoat dong
cua co quan, td chuc, don vi; kiém tra, don déc,
huodng dan viéc thi hanh cong vu cua cén b,
cong chirc. Pong thoi, phap luat xdc dinh cic
bién phdp trach nhiém phép 1y s& 4p dung ddi
voi nguoi dimg ddu co quan khi thyc hién
khong ding hay khong thuc hién nhiém vu
duogc giao trong cong tic can bo va quan ly can
bd, cong chic thudc quyén, bao gém trich

nhiém ky luat; trach nhi€ém dan su; trach nhiém
vat chét; trach nhiém hinh sy; trach nhiém khac
theo quy dinh cua phdp luat.

Nhu da phén tich, phdp luat giao cho nguoi
dimg dau co quan c6 nhiéu quyén han trong
cong tic can bo va quan ly can bd, cong chirc
thudc quyén. Tuy nhién, phdp luat ciing dy liéu
nhitng tinh huong c6 thé dp dung cdc bién phép
trach nhiém ddi véi nguoi ding dau co quan.
D6 1a khi nguoi dimg dau co quan vi pham noi
dung ché d6 trach nhiém dbi véi nguoi ding
dau co quan nhu phat hién can b cip dudi vi
pham phdp luat ma khong c6 bién phdp chdm
dut, kip thoi khdc phyuc hau qua; khong giao
hay giao nhiém vu cho cip dudi khong rd rang
cling nhu khong kiém tra, dén dbc ho thuc hién
nhiém vuy; bao che, xu ly khong nghiém cic
hanh vi vi pham phap luat cua cap dudi. Truong
hop cap pho, nguoi dai dién hodc ngudi dugc
iy quyén lam trdi ché do, chinh sach, phdp luat
cua nha nudc trong thuc hién nhiém vu, cong
vu ma phdp luét da giao cho nguoi ding dau co
quan thi ngudi dimg dAu co quan ciing phai chiu
trich nhiém (Piéu 10, Nghi dinh s
157/2007/ND-CP).

Phap ludt xac dinh rd trach nhiém cta nguoi
dung dau co quan véi trich nhiém cua tap thé
lanh dao nham cd biét héa trong viéc x1r ly trach
nhiém cia cd nhan ngudi ding diu co quan,
trénh nhiing truong hop loi dung danh nghia
ctia to chirc, lanh dao dé trén tranh trach nhiém.
Chang han, khi giai quyét van dé thudc tham
quyén quyét dinh cua tép thé 1anh dao, néu y
kién cua da s6 thanh vién lanh dao 1a trdi véi
chu truong, chinh sich ctia Pang va phap luat
ctia Nha nudc ma ngudi ding ddu co quan hodc
cap phé ciia ngudi ding dau co quan duge phan
cong lanh dao, quan 1y linh vuc d6 khong c6 y
kién khdc thi nguoi dimg phai bi xur 1y trach
nhiém ndng hon mdt murc so véi cc thanh vién
khac trong tap thé lanh dao trong co quan (Diéu
11, Nghi dinh s6 157/2007/ND-CP).

Trong cong tdc quan ly va sir dung can bg,
lan dau tién phép ludt khing dinh trach nhiém
va vai trd cliia nguoi dimg diu co quan trong
cong téc tinh gian bién ché. Cu thé, Nghi dinh
108/2014/ND-CP vé chinh sich tinh gian bién
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ché quy dinh: ngudi dimg du co quan, t6 chuc,
don vi cua Nha nudc chiu trach nhiém td chirc
thue hién viée tinh gian bién ché trong pham vi
tham quyén dugc giao va ding quy dinh cua
phap luat. Két qua t6 chure trién khai thyc hién
tinh gian bién ché dugc gan voi viéc danh gid
mitc d0 hoan thanh nhiém vu héng nam cua
ngudi dimg dau co quan (Diéu 23).

Trach nhiém cta ngudi dimg dau co quan
trong vi€c thuc hién dan chu trong hoat dong
cua co quan hanh chinh nha nudc va don vi su
nghi¢p cong lap dugc quy dinh tai Nghi dinh
04/2015/ND-CP. Theo d6, ngudi ding dau co
quan phai thuc hién dan chu trong quan ly va
diéu hanh hoat dong ctia co quan, don vi; trong
quén 1y, sir dung, dao tao, bdi dudng, thuc hién
ché d6, chinh sich dbi véi can bd, cong chuc,
vién chtc (Diéu 4).

Nghi dinh 56/2015/ND-CP vé dénh gid va
phan loai can by, cong chire, vién chirc, tai Didu
6, Diéu 24 di quy dinh thim quyén va trach
nhiém ciia nguoi dimg dau co quan, t chic,
don vi ctia Nha nudc trong cong tic danh gia
cén bo, cong chiic ciia co quan. Cu thé, nguoi
ding dau co quan, td chuc, don vi cua Nha
nudc tryc tiép danh gid, phan loai d6i véi cap
phé ctia nguoi dimg dau co quan va cong chirc
thudc quyén quan 1y ciia minh, chiu trach nhiém
vé két qua danh gid, phan loai. Viéc ddnh gid
nguoi dimg dau co quan, tb chire, don vi cia nha
nudce do ngudi dimg dau co quan cép trén quan
1y truc tiép thyc hién va chiu trach nhiém vé két
qua danh gid, phan loai.

Bén canh nhiing két qua dat duoc trén day,
phap luat vé trach nhiém cia nguoi dimg dau
trong cong tdc cdn bd va quan ly cén by, cong
chirc thude quyén c6 mot sd bat cap:

Mot s quy dinh phdp luat chua rd rang, cu
thé, khé 4p dung cic bién phap trach nhiém dbi
v6i nguoi dimg dau co quan khi ho ¢6 hanh vi vi
pham phdp luét trong hoat dong cong vu. Vi du,
Diéu 13 Nghi dinh s6 157/2007/ND-CP quy dinh
vé cic truong hop dugce mién, giam nhe trach
nhiém ddi véi nguoi dung dau co quan va cap
phé cua nguoi ding ddu co quan khi “‘ngudi
dimg du co quan hodc cp phé ciia ngudi dimg

dAu co quan khong thé biét hodc da lam hét tréch
nhiém va dp dung cdc bién phdp can thiét dé
phong ngwra, ngdn chdn hanh vi tham nhiing,
lang phi hodc hanh vi vi pham phap luat khic”.
Tuong ty, biéu 11, Nghi dinh 107/2006/Nb-CP
quy dinh truong hop loai trir trdch nhiém, mién,
glam nhe hodc tang ndng hinh thire ky luat:

“nguoi ding diu co quan va cdp phé ciia ngudi
ding dau co quan dugc loai trir trach nhiém
trong truong hop ho khong thé biét hoac da ap
dung cic bién phdp can thiét dé phong ngira,
ngan chan hanh vi tham nhiing”. Tuy nhién, quy
dinh “...d4 4p dung cic bién phap can thiét dé
phong ngua ngan chan hanh vi tham nhiing” 1a
chua 16 rang nén thuc té khé 4p dung.

Céc quy dinh phap luat vé trach nhiém cia
nguoi dimg co quan trong cdng tic can bd va
quan 1y cin bg, cong chic thudc quyén chua
diéu chinh hét cdc quan hé xi hdi phét sinh theo
nguyén tic dé cao trach nhiém cia nguoi duang
dau co quan. Ching han, phdp luat vé& trich
nhiém ctia nguoi dimg du co quan dang thiéu
nhitng quy dinh vé trach nhiém cia ngudi dimg
dau co quan trong viéc thuc hién cic chinh sich
dai ngo dbi véi can bo, cong chirc thudc quyén.
Bén canh d6, cdc diéu kién bao dam cho nguoi
dung dau co quan thyc thi t6t cong vu ciing
chua ddp tmg yéu cau xdy dung nén cong vu
hién dai, hiéu qua, thong sudt.

Trong khi d6, Luat Can bg, cong chitc duoc
Qudc hoi khod XII théng qua niam 2008 chi
chita dyng chua dén 10% quy dinh vé hoat
dong cong vy va xac dinh trich nhiém cuia
nguoi ding ddu co quan[1]. Trong khi chua
duogc phdp dién héa thanh dao luat vé hoat dong
cong vu (Luat Coéng vu) cé gia tri hiéu luc phap
ly cao, cdc quan hé xa hdi phét sinh lién quan
dén trach nhiém cua ngudi dimg dau co quan
trong cong tidc cdn bo va cdng tic quan ly can
bo cong chire thudc quyén chi dwoc didu chinh
bang nhirng van ban chuyén biét nhu Nghi dinh
vé kiém tra hoat dong ban hanh vin ban quy
pham phdp luat nim 2010, Nghi dinh vé cong
tdc tuyén dung, quan 1y cén bd, cong chirc nim
2010, Nghi dinh vé xir Iy trach nhiém ngudi
dung dau co quan, don vi khi dé x4y ra tham
nhiing nam 2007 (stra d6i, bd sung nam 2013),
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Nghi dinh quy dinh v& xir 1y ky luat d6i v6i cén
b, cong chirc nam 2010, Nghi dinh vé tuyén
dung, st dung va quan ly vién chirc nam 2012.
Nghi dinh vé chinh sach tinh gian bién ché nim
2015, Nghi dinh vé thuc hién dan chu trong
hoat dong cta co quan hanh chinh nha nudc va
don vi su nghi¢p cong 1dp nam 2015... Nhiing
van ban phdp luat nay cling dang ding trude nhu
cau phai sira d6i, bd sung khi hang loat cdc dao
luat mai lién quan dén hoat dong cong vu va
trach nhiém cia ngudi ding dau co quan trong
quan 1y cdn bo, cong chire thude quyén duge ban
hanh sau Hién phdp nam 2013 nhu Luat T6 chirc
Qudc hdi ndm 2014, Luat T chirc Toa dn nhan
dan ndm 2014, Luat T6 chttc Vién kiém sét nhan
dan nam 2014, Luat Té chic Chinh phu nam
2015, Luat T chirc Chinh quyén dia phwong
ndm 2015...

Mot s6 quy dinh phép luat vé trach nhiém
ctia ngudi dimg dau co quan trong cong tic can
bd va quan 1y cdn bd, cong chirc thudc quyén
con thién vé cic bién phdp phan tng tiéu cuc
ctia nha nudc (dp dung cdc ché tai) khi nguoi
dung dau co quan c6 hanh vi vi pham, va chi
phit hgp véi co ché quan 1y tap trung, voi nén
hanh chinh “khép kin”, chua phu hop véi yéu
cdu xdy dyng nén hanh chinh hién dai, ning
dong. Cac quy dinh phdp luat vé danh gi, phan
loai cdn bd cong chirc cOn ndng né thanh tich va
van bang ching chi, chua chd trong nhiéu dén
nang luc thuc thi cong vu cua cian b, cong
chirc, dan dén tinh trang dao tao chua gin véi
yéu cau thyc tién, chua gén voi trach nhiém cua
ngudi ding dau co quan. DPidu nay lam cho
nguoi dimg dau co quan, tb chire, don vi ciia nha
nudc chua thuc sy c6 nhitng gidi phdp chu
dong, manh dan trong cong tac st dung va quan
1y cdn bd, cong chirc thujc quyén.

2 Thuec tién thuc hién cic quy dinh phap luat
vé trach nhiém nguwoi dimg diu co quan, to
chirc, don vi ciia Nha nwéc trong cong tac can
bd va quan Iy can bd, cong chirc thude quyén

Céc quy dinh phap luat vé trach nhiém cua
nguoi dimg du co quan dé cap trén diy da thiét

1ap duogc trat tu va khong ngung nang cao ky
Iuat hoat dong cong vu, dé cao trach nhiém cua
nguoi dimg dau co quan trong cong tic cdn bo
va quan 1y cdn bd, cong chirc. Bén nay, cic co
quan, to chtc, don vi cia nha nuéc & trung
uong va dia phuong da xdy dung cic quy ché
va to chuc trlen khai thyc hién cdc noi dung
phdp luat vé trach nhiém cia ngudi dimg dau
co quan trong cdng tic can by va quan 1y cén
b, cong chirc ¢ cac khau tir viée tuyén dung, sir
dung, danh gid; quy hoach, dé bat, bd nhiém;
dao tao, bdi dudng; ning luong, ning ngach;
khen thudng, ky ludt can bg, cong chirc. Trach
nhiém ciia nguoi dimg dau co quan khong ngimg
duoc dé cao va tinh dan chu, cong khai dugc
thé hién & tat ca cdc khau trong cong tic cdn bo.
Nguyén tic d¢ cao trach nhiém c4 nhan nguoi
dung dau co quan gin vdi trach nhiém tap thé
lanh dao trong cong tic can bd, quan 1y can bo,
cong chirc dwgc bao dam. Nhiéu hanh vi vi
pham phap luat ciia mot sb cd nhan ngudi dimg
dau co quan duge xtr 1y nghiém minh theo diing
phap luat, ding ky luat, ky cuong, gép phan
nang cao chét lugng hoat dong cong vu.

Tuy nhién, thuc tién t6 chic thuc hién cac
quy dinh phép ludt vé trich nhiém ngudi ding
dau co quan trong cong téc can bd va quan ly
cén bg, cong chuc thudc quyén thoi gian qua
con ton tai nhitng bat cap sau:

Thuc hién phédp luét vé trach nhiém cua
nguoi dimg dau co quan trong quan 1y can bo,
cong chirc thude quyén & mot sd co quan nha
nudc chua dat hi€u qué cao. Ton tai tinh trang
nguoi ding dau co quan sip xép, phan cong
cong viée trong co quan chua hop ly dan dén
hiéu quéa st dung thoi gian lao dong thap. Mot
bo phan cdn bg, cong chiic chip hanh ky luat
chua nghiém, ldng phi vé thoi gian va s dung
tai san cong nhung van chua xem xét xir ly
dugc trach nhiém ctia nguoi dimg dau co quan.
Hién twong ling phi cdc ngudn luc nay nay
ngay cang tinh vi khé phat hién nhung van chua
xir Iy duge trach nhiém cua ngudi dimg dau co
quan, 16 rang chiing ta dang thiéu co ché xir 1y
trach nhiém nguoi dimg du co quan [2].

Viéc phan dinh thAm quyén va trich nhiém
ctia cd nhan ngudi dimg du co quan véi tap thé
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co quan, to chtc, don vi chua 6 rang dang gay
ra nhitng luc can trong viéc dp dung céc ché tai
dbi v6i nguoi dimg dau co quan khi cdn bo,
cong chuc trong co quan cd hanh vi tham
nhiing. Thoi gian qua, nhiéu vy 4n tham nhiing
da duogc phat hién, nhidu cén by, cong chirc va
cap phé bi xu ly theo quy dinh cua phép luat;
tuy nhién s6 luong nguoi dimg dau co quan co
lién quan bi xur Iy khong c6 nhiéu. Theo s6 liéu
thong ké: nam 2013, s6 luong cdc vu 4n tham
nhiing bi phat hién va bi xur 1y tang nhung viéc
xir Iy trach nhiém ciia nguoi ding diu co quan
dé xay ra tham nhiing lai giam 14% so véi cling
ky nam trudc [3]. Két qua tong hop cua Thanh
tra Chinh phu cho thay, nam 2014, c6 48 nguoi
dung dau co quan thiéu trach nhiém dé xay ra
hanh vi tham nhiing, trong d6, 03 nguoi bi xt ly
hinh su, 05 ngudi bi cich chuc, 40 nguoi bi xu
Iy ky luat cdc hinh thirc canh cdo, khién tréch
[4]. Nam 2015, Bao cdo cua Thanh tra Chinh
phti cho thay, ¢6 29 truong hop nguoi dimg dau
co quan bi két ludn Ia thiéu trdch nhiém dé xay
ra tham nhiing, da xt ly ky luét 21 nguoi, xu ly
hinh su 1 ngudi [5]. Thuc té con ¢6 sy nhim 13n
gifta xtr Iy nguoi ding déu co quan, td chirc, don
vi ciia Nha nude khi ho ¢6 sai pham va xu ly
trach nhiém nguoi dimg dau khi dé xay ra tham
nhiing trong co quan, to chirc, don vi do minh
quan 1y, phu trach. Dé xay ra tinh trang néu
trén, mot phan 1a do con sy né nang, né tranh
trong xu ly, cing v6i nhiing quy dinh vé phan
cap va quan ly can by, cong chuc hién nay chua
1o rang va thiéu hudng dan thyc hién cta co
quan c6 thim quyén [6].

Mot s6 ngudi ding dau co quan chua chip
hanh nghiém céc quy dinh vé xdc dinh trich
nhiém giita c4 nhan va tap thé trong hoat dong
cong vu. Khi c6 sy viéc Xéy ra ho khdong ddm
nhan trich nhiém ma d6 15i cho tap thé hay cap
phé. Vi phan dinh thim quyén giita nguoi ding
dAu co quan va tap thé chua rd nén khi thuc hién
phép luat “vura ¢6 hién tugng dua dam vao tap
thé, khong rd trach nhiém c4 nhén, vira khong
khuyén khich nguoi ding diu co quan c6 nhiét
tinh, tam huyét, ddm nghi, ddm lam; tao k& ho
cho cach lam viéc tac trach, tri tré, hoac lam
dung quyén Iuc mot cach tinh vi dé muu cau loi

ich c4 nhan” [7]. O mét s noi, viéc quy hoach
cdn bd, dé bat, bd nhiém, ludn chuyén cén bd
bi dong do ngudi dimg dau co quan khong cong
tam trong cong tic can bd, khong sir dung, cat
nhic ding cén bo; khong danh gid khong ding
ning lyc cua can by, cong chirc dudi quyén.
Tham chi, mot sd trudong hop ngudi dung dau
co quan bi cdc “nhém loi ich” chi ph01 can
thiét truc tiép dén cong tic can bo, mudn quyét
dinh dén nhén sy cia co quan don vi.

Mot sb noi, khong thuc hién tt nguyén tic
"tap thé lanh dao, cd nhan phy trach" trong céng
tdc can bo nén khong phat huy dugc tri tué¢ cua
tap thé, dan chu cta co quan, to chic, don vi,
vira khong c6 sy rang budc trich nhiém cuia
nguoi dimg dau; co quan khong phdt huy dugc
vai tro lanh dao cua cép uy dang trong cong tdc
cén bg, 1am suy yéu sirc chién dau cua to chue
dang. Tinh trang nay din dén thyc té 1a can bo
dudi quyén khong ddp tng dugc yéu ciu cong
viéc va nhi€ém vu duoc nguoi dung dau co quan
giao phé, hodc cn b, cong chirc cip dudi bat
man khong thira hanh nhiém vy, hodc thyc hién
v6i tinh than trach nhiém khong cao vi ho cho
rang nguoi ding dau co quan khong cong bang,
khong dan chu khi str dung, deé bat can bo. Mot
sO truong hop ngudi dimg dau co quan ¢ tu
tuong bao thu, doc doan chuyén quyén, thao
tling cédc cdn bd, cong chirc, khong tao diéu kién
cho nhin vién cdp dudi chii dong, séng tao
trong thtra hanh nhiém vu dugc giao ma can
thiép vao cong viéc cua cdc cong chuc cap
dudi, 1am cho ho bi dong va cho dgi “sy hudng
dan” cua nguoi dung dau.

Trong cong téc tuyén dung cdn bd, cong
chure, Nghi dinh s6 24/2010/ND-CP ciia Chinh
phu quy dinh Ve trach nhiém cua nguoi dung
dau co quan, t6 chirc, don vi ciia Nha nudc. Tuy
nhién, phap luat chua xdc dinh rd rang trach
nhiém ctia nguoi dimg dau co quan trong cong
tac tuyén dung can bd, cOng chirc so voi tap thé
co quan, don vi (Hoi dong tuyen dung). Trén
thuce té da xay ra hién tugng "Hoi dong t6 chirc
tuyen xong r6i, chi can cir vao két qua cic bai
thi 14y tir két qua cao nhét cho hét chi tiéu tuyén
dung nhung nguoi ding dau & céc don vi lai
khong duoc biét vé ngudi tring tuyén dé.
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Tuyén dung xong, ngudi d6 khong lam dugce
viéc, nang luc, giao tiép khong biét, Van khong
lam dugc viéc thi trach nhiém thudc vé ai? Hoéi
déng lam viéc theo co ché tap thé, trach nhiém
tap thé thi s€ khong ai chiu cd, ma trdch nhiém
phai gan voi timg cd nhan"[8]. Nhu vay, ¢6 thé
thy, tir quy dinh phép luat dén viéc to chuc
thyc hién phdp luat vé tuyén dung va sir dung
cong chirc dang ¢6 su “Iéch pha”. Boi 1€, nguoi
c6 quyén tuyén dung thi khong phai 1a nguoi sur
dung, ma ngudi dung diu co quan c6 tham
quyén, trach nhi¢m str dung lao dong thi khong
c6 quyén tuyen dung. RS rang, trach nhiém cua
nguoi dimg dau co quan chua gan véi quyén
han cua ho. Trong khi viéc thi, tuyén cong chirc
0 mot s6 noi con ning vé hinh thic va bang
cap, chua thyc sy chd ¥ dén niang lyc. Khi sir
dung coéng chtc thi ngudi dimg dau co quan
cling chi biét cho y kién, danh gid nhan xét.
Néu c6 phat hién hanh vi vi pham phép luat cua
can b9, cong churc cap dudi thi nguoi diang dau
co quan ciing chi kién nghi 1én cép trén.

Tréch nhiém cua ngudi ding dau co quan
voi tap thé lanh dao trong viée bo nhiém cén
b, cong chirc 1anh dao, quan 1y cip phé chua
1o rang, ngudi ding dau co quan chua toan
quyén, chua phat huy hét trach nhiém. Hién nay
quy trinh bo nhiém cap phé ctia nguoi dimg dau
duoc quy dinh rt chit ché. Cu thé, Nghi dinh
s6 24/2010/ND-CP cuia Chinh phi quy dinh vé
tuyén dung, str dung va quan 1y cong chire quy
dinh rd tham quyén, trinh tu, thu tuc b6 nhiém,
bd nhiém lai, tir chtrc, mién nhiém ddi voi cong
chuc trong d6 xdc dinh trach nhiém cia nguoi
dung dau co quan trong viéc bo nhiém cép pho.
Theo d6, ngudi dimg dau co quan, t6 chirc, don
vi cua Nha nu6c dugc phén cong, phan cap
quén ly cong chuc quyet dinh viéc bd nhiém, bo
nhiém lai hodc quyet dinh cho tir chirc, mién
nhiém ddi véi cong chire. Nhung thue hién quy
dinh phdp luat vé quy trinh bd nhiém cip pho
hau nhu phai 1y phiéu tin nhiém cua tap thé co
quan, don vi. Nhu vay, truéc khi bd nhiém cap
phé, nguoi dimg dau co quan va tap thé don vi
phai ¢6 y kién. Két hop giita trach nhiém c4
nhin nguoi dimg dau co quan va trdch nhiém
cta tap thé. C6 ¥ kién cho rang “quy dinh nay

nghe thi rat hay, rit chit chd nhung trong thuc
té ¢6 thuc hién dugc khong 1a hai chuyén khac
nhau. Thyc té 1a ching ta dd giao rat nhiéu
quyén cho ngudi dung diu co quan don vi
nhung trdch nhiém dé xay ra sai pham thi chua
deé cap dén. Mbi khi don vi ¢6 van d& nguoi ta
lai dd 161 cho tap thé” [9]. Trén thuc té & nhiéu
co quan, td chire, don vi cua Nha nudc, thoi
gian qua c6 hién tuong bd nhi€ém sai, bd nhiém
thira cip phé nhung nguodi ding dau co quan
khong chiu trach nhiém. Thuc trang nay dugc
B§ truong BO Noi vu nhén dinh trong phién tra
10i chat van tai ky hop thu 8, Quoc hoi khoa
XIIIL, ngay 18.10.2014: ... mdt s6 co quan, t6
chae ¢6 qua nhiéu cap ph6é ma khong thuc su
xudt phat tir nhu cau, tham chi ddy 1a hau qua
cua viéc bd nhiém boi mot 1y do nao d6” [10].
Lién quan dén nhiém vu tinh gian bién ché
trong cdc co quan, don vi cua nha nudc, Nghi
dinh 108/2014/ND-CP quy dinh “nguoi ding
dau co quan phai chiu trach nhiém vé két qua
thyc hién tinh gian bién ché trong co quan, t6
chic, don vi dugc giao quan 1y theo thdm
quyén”(f)iéu 4), phai “thyc hién quy ché dén
cht ctia co quan; cong khai dé 4n tinh gian bién
ché va danh sich d6i tuong thudc dién tinh gidn
bién ché’(Piéu 17). Trong thoi qua, ddy duoc
coi 1a nhiém vu quan trong, thuong xuyén gép
phan ning cao chat lwong doi ngil cén bd, cong
chirc, tinh gian bo mdy nha nudc, ning cao chat
luong hoat dong cong vu. Tuy nhién, két qua
tinh gian bién ché d6i voi can by, cong chirc
chua dat dwoc nhu muyc tiéu dé ra. Khong
nhimg khong dat dugc myc ti€u d6 ma trong
thoi gian qua s6 lugng bién ché & ca trung wong
va dia phuong cé xu hudng tang. Tu nam 2015
bat dau thyc hién Nghi dinh 108/2014/ND-CP
gan trach nhiém cua nguoi ding dau co quan
v6i viéc tinh gian bién ché. Két qua, nim 2015,
da c6 15 by, nganh va 39 dia phuong tinh gian
bién ché voi trén 5.300 ngudi. Trong d6 hon
4.500 nguoi huéng chinh sich vé huu trudc
tudi, trén 800 ngudi huong chinh sich thdi viée
ngay, 4 ngudi hudng chinh siach théi viéc sau
khi di hoc va 10 nguoi hudng chinh siach
chuyén sang cdc to chic khéng huong lwong
thuong xuyén tir ngan sach nha nuéc [11]. S6
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luong nay chua ddp tmg muc tiéu d& ra. Nguyén
nhan duoc cho la nhiéu co quan, td chirc, don vi
ctia Nha nudc chua coi viée tinh gian bién ché
trong co quan la nhiém vy, trdch nhiém cua
ngudi dimg dau, chua coi day 1a tiéu chi ddnh
gia muc d0 hoan thanh nhiém vu cua nguoi
dung dau co quan.

Tén tai nhitng bat cap trén day c6 nhiéu
nguyén nhan, c6 thé nhan dién mot sO nguyén
nhdn sau: Mot 1a, phdp luat vé trach nhiém
ngudi ding dau co quan, t6 chiic, don vi cua
Nha nudce trong cong tdc can by, quan 1y va sur
dung cén bg, cong chirc con nhiéu bat cap, thiéu
théng nhét, thiéu tinh toan dién, tdn man trong
nhiéu vin ban phdp luat, mot sd quy dinh chua
r0 rang gay khé khan cho viéc thyc thién phap
luat nhu da phan tich & phan trén. Hai 13, do
chua c¢6 co ché phéan dich 16 rang thim quyén
va trach nhiém giita nguoi dimg dau co quan, t6
chire, don vi véi nguoi ding dau co quan cip
Uy; gifta cd nhan ngudi ding diu co quan véi
tap thé don vi trong cong tic can bg, quan 1y va
st dung cén bd, cong chic. Ba la, mot 0 co
quan nha nuéc xu ly trdch nhiém cua nguoi
dung dau co quan trong cong tic cdn bo, quan
ly va su dung can by, cong chic chua kién
quyét, chua nghiém, chua du stc ran de, gido
duc. Bon 13, hoat dong gido duc phd bién phap
luat trong linh vuc nay chua dugc coi trong nén
chua hinh thanh dwoc ¥ thic ty gidc chap hanh
phép luat cua cdc chu thé. Trong khi d6, & mot
s0 noi, viéc xir Iy trach nhiém nguoi dimg dau
co quan trong linh vyc nay cdn c6 tinh chat
“khép kin”, xtr 1y “ndi bo”, chua bao tinh cong
khai, tao dleu kién cho cdn bd, cdng churc trong
toan bd co quan biét. Chinh vi thiéu cong khai,
dan chu nén Mat tran td quéc Viét Nam va cac
doan thé nhan déan, phuong tién truyén thong,
co quan bdo chi chua thuc su phat huy dugc vai
tro tich cuc trong phat hién va giam sat viéc xu
1y trdch nhiém cia ngudi ding ddu co quan
trong cong tdc cdn bd va quan 1y cén by, cong
chirc. Ciing vé6i d6, hoat dong kiém tra, gidm sat
danh gia két qua thuc hién phép luat vé trach
nhiém cta nguoi ding diu trong cdng tic cén
bd, quan ly va stir dung cdn bg, cong chuc cua
céc cip uy dang c6 tham quyén, cua Qudc hoi,

Ho¢i dong nhan dan cidc cap chua tién hanh
thudong xuyén.

3. Mt s6 kién nghi gép phin hoan thién quy
dinh cia phap luit va biao dam thuc hién quy
dinh phép lut vé trach nhiém ngudi dimg diu
co quan, to chirc, don vi cia Nha nuéc trong
cong tac can by va quan ly can by, cong chiic
thudc quyén

Can ra sodt, loai bd nhitng quy dinh phép
luat vé trach nhiém cua ngudi ding dau co quan
trong cong tac cdn bd va quan 1y cdn bg, cong
chirc mau thudn, bat cap; biao dam phii hop véi
céc van ban phép luat moi sau khi Hién phap
nam 2013 va mot $6 luat c6 lién quan c6 hi¢u
Iic thi hanh. Tién t6i sira d6i, bo sung Luat Can
b, cong chirc hién hanh mét sd quy pham lién
quan dén trach nhiém cia ngudi ding dau co
quan trong cdng tic can by va quan 1y can bo
cong chtrc. Nghién ctru xay dung ban hanh Luat
Cong vu quy dinh dy di ni dung trach nhiém
ctia ngudi ding ddu co quan trong hoat dong
cong vu, trong d6 c6 ché do nodi dung vé cong
tdc quan bd va quan Iy cdn bd trén nguyén tic
dé cao trdch nhiém cua nguoi dimg dau co
quan, quyén han gin véi trach nhiém theo ché
dd ca nhan thu truong phai chiu trach nhiém.

Tiép tuc hoan thién co ché phan dinh 16
rang thim quyén va trdch nhiém gitta nguoi
dung dau co quan voi nguoi ding dau cap uy;
gifta c4 nhan nguoi dimg diu co quan véi tap
thé co quan don vi trong cong tic can bd, quan
1y va st dung cdn bo, cong chirc; bao gdm céc
n6i dung nhu tuyén dung, st dung, dénh gid,
dao tao, bodi dudng, nang luong, ctr dy thi ning
ngach, quyét dinh ning ngach, bo nhiém, khen
thudng, ky ludt va thuc hién nhiém vu tinh gian
bién ché. T chirc thi tuyén cong chirc cong
khai, minh bach, giao trach nhiém va quyén han
cho ngudi ding dau co quan dugc quyén chon
lya, bd nhiém cép phé va cdn bod, cong chirc
thudc quyén.

Phit huy vai tro gidm sit cia hé thong
chinh tri bao gém gidm sit cua cta to chirc
dang, Mat tran Tb quéc Viét Nam cac td chirc



H.M. Héi / Tap chi Khoa hoc DHQGHN: Ludt hoc, Tap 32, S6 3 (2016) 36-43 43

thanh vién & cac cép v6i hoat dong thuc hién
phdp luat vé trach nhiém cia ngudi dimg dau
co quan trong cong tdc cédn by va quan 1y cén
b, cong chire thuge quyén. Nang cao vai tro cua
céc co quan, phuong tién truyén thong dai ching
trong cong tic diu tranh phong, chéng tham
nhiing, quan liéu; phat hién va kién nghi xir 1y cac
hanh vi vi pham phdp luat vé& trich nhiém cua
nguoi ding dau co quan trong cong tic can bd
va quan 1y can bg, cong chirc thude quyén.

Quéc hoi, Ho1 déng nhan dan cdc cép, cac
co quan nha nudc c6 thim quyén can tién hanh
hoat dong kiém tra, gidm st theo chuyén dé,
thuong xuyén, dinh ky dé danh gid két qua thuc
hién phdp luat vé trach nhiém cua nguoi dimg
dau co quan trong cong tic cin b, quan 1y va
sir dung cdn bd, cong chirc & cdc cap céc nganh.

Xt 1y kip thoi, nghiém minh d6i voi cic
cht thé ¢6 hanh vi vi pham phép lut vé trich
nhiém ciia nguoi dimg du co quan trong cong tic
can bg, quan 1y va st dung cén bo, cong churc.
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