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CAC NGUYEN TAC XAY DUNG PHAP LUAT

Nguyén tac cua phap luat la nhing tu
tvdng co ban, mang tinh xuat phat diém,
ctu thanh mo6t by phan quan trong nhat
tidm nhuan toan bd néi dung ciing nhu
hnh thitc cua hé thong phap luat, 1a cd sd chi
dio toan bo hoat dong xay dung phap luat
cing nhu thuc hién phap luat [6, tr.152].

Hoat dong xay dung va ban hanh van
ban phap luat l1a giai doan dau tién caa co
cié diéu chinh phap luat (d6i véi van ban
q1y pham phap luat) hoac dong vai tro la
paucng tién phap 1y dic tha dé dua phap
luat vao cudc séng (d61 véi van ban ca biét).
Eon bat ky hoat dong thuc hién phap luat
(theo nghia réng) nao, xay dung va ban
hanh van ban phap luat can phai dua trén
naitng nguyén tac khoa hoc.

Ngoai nhitng nguyén téc chung cua
paap luat nhu nguyén tic céng dan dude
lzm tat ca nhitng gi luat khong cam, cac co
qian nha nudc chi duge lam nhiing gi luat
cho phép; nguyén tac cong bing; nguyén
tic Pang lanh dao. Trong hoat dong xay
ding va ban hanh van ban c¢é nhing
nguyén tac riéng. Nhung trong thoi gian
gan day cac nha lap phap chua chu trong
cic nguyén tac khoa hoc, c6 nguyén tic
chua duge néu ra, c6 nguyén tac dude néu
ra nhung noéi ham chua dude lam rd, cé
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nguyén tac dudc lam ro vé mat noi ham
nhung chua dude thuc hién triét dé. Qua
bai viét nay, chung téi muon lap luan cho
nhiing nguyén tac chua dude dé cap trong
cac van kién cua Pang, van ban cua nha
nuée Vi du nhu nguyén tdc phdn dnh diéu
hoa mau thuan loi ich; hoac phan tich thuc
trang va cac bién phap loai tru nhiing
khiém khuyét trong viéc thuc hién cac
nguyén tac khac.

1. Nguyén tac dan chu

biéu 2 Hién phap 2001 ghi nhan nha
nudc cua dan, do dan, vi dan. Vi vay phap
luat caa nha nudc Viét Nam phai xuit
phat ti y chi ctia nhén dan. Phap luat xuat
phat tit y chi ctia nhan dan thi nguyén tac
dan chu phai dac biét duge nhan manh
trong hoat dong xay dung va ban hanh van
ban phap luat. Phai tao cac kénh khac
nhau [5, tr.10] dé ¥ chi nhan dan dugc
phan anh vao qua trinh lap phap.

Thi nhat, dé bao c_iém nguyén tac dan
chu, can phai phat huy cac hinh thic dan
chu tryc tiép trong hoat dong lap phap nhu
trung cau dan y hay phuc quyét hién phap
nhu Hién phap 1946 da lam. Trong tucng
lai véi su phat trién ctia céng nghé théng

tin thi khoang cach khéng gian khéng phai



Cac nguycen tac xay dumg phap ludt

la trd ngai l16n dé tién hanh cac hinh thuc
dan chu truc tiép [4, tr. 34].

Thi hai, can phai tang cuong lay y
kién nhan dan dé1 véi cac du thao van ban

phap luat.

Thi ba, cac hoat déong lap phap can
phai duge cong khai. Cac dai biéu Quéc hoi
¢ Viét Nam la dai biéu cho toan quéc (theo
thuyét chu quyén quéoc dan chi khong theo
thuyét chu quyén nhan dan) [3, tr.84].
Nhung can phai bao cao vé hoat dong lap
phap cia minh. Y kién caa cac dai biéu
thiéu s can phai dude ghi lai va cong bo
cho ct tri. Qua d6 cu tri biét duge dai biéu
ma ho bau c6 hoan thanh nhiém vu dai

dién va bao vé quyén loi cho ho khong.

2. Nguyén tiac phan anh va diéu hoa
mau thuan giwa cac nhom lgi ich
trong xa hoi

Trude day, chung ta qua nhan manh
dén tinh giai cAp cua phap luat; quan niém
phap luat chi 1a céng cu cua nha nuée chu
khong phai la cua toan xa hoi. Ngay nay,
phap luat la cong cu cua toan xa hoéi, tro
thanh “chén niong than ectia ngud dan”
(theo Platon). Cac thanh vién trong xa hoi
déu tim hiéu va van dung phap luat dé
thuc hién va bao vé lgi ich cia minh ma
khong lam ton hai 1gi ich cia ngusi khac
[1, tr.98]. Muén phap luat 1a coéng cu cua
toan xa hgi thi cac lgi ich khac nhau déu
duge phan anh va ghi nhan 6 cac muc do
khac nhau cht khong thuan tuy chi ghi
nhan lgi ich cua giai caAp théng tri (Hay
nhu cach noéi caa 6ng Tuong Lai tai Budi
lam viéc gitta t6 kinh t& déi ngoai va Thu
tuéng Phan Van Khai nam 2001: “thay vi
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n61 dua chinh sach cua Pang, phap lua
cua nha nudc vao cudc song thi phai no
dua cudce séng vao trong chinh sach cu:
Dang, phap luat cia nha nuéce™) (7, tr.51.
Nhung phap luat khéng phai phan anh -
nguyén tat ca cac lgi ich, cac khuyn)
hudng trong xa héi. Vi néu lam nhu vay th
trudc moi tinh huéng dat ra thi phap lua
phai ghi nhan mét tram kiéu xu su kha:
nhau phu hgp theo yéu cau riéng cia ma
nguol va nhu vay thi phap luat khong co
la phap luat nia. Phap luat nhu la mau s»
cua cac hanh vi trong xa hoi, chi ghi nha:
nhiing quy tac chung. Qua trinh ghi nha:
nguyén tiac chung chinh la qua trinh ca:

nhac lgi ich cua cac nhom.

Hé thong chinh tri cua Viét Nam ¢
théng nhdat nhung loi ich trong xa hoi lt
khong thong nhat. Phap luat caa Nha nud
Viét Nam bao vé 1gi ich cua da s6 nhan dax
lao dong. Nhung nhan dan lao dong bar
géom coéng nhan, néng dan, tri thic... h
thuoc cac nghanh nghé, linh vuc kha
nhau. Ciung vdi viéc thita nhan quyén tu d>
kinh doanh sé hinh thanh giai cap tu sat
trong xa hoi - giai cap nam tai san trong
tay, truc tiép lam chu nhing nguoi con
nhén. Giai cdp tu san cing c6 nhu cas
duwge nha nude bao vé va ho cung co tiéng
noi trong qua trinh lap phap. Néu chung
ta phu nhan nhizng mau thuan trong xi
hoi la chung ta siéu hinh. Néu xa hol
khéng c6 mau thuan thi xa héi sé khéng &
dong luc phdt trién. Mau thudn va canh
tranh la déng luc phdt trién cua xa hoi va
thé gidi tw nhién. »

Néu thua nhan mau thuin thi phai dé

mau thuan dé tu biéu hién va diéu hoa vii
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nhau. Néu mau thuan dude boc 16 va phat
trién mot cach day da thi no sé sém duge
giai quyét dé dua xa hoi phat trién dén
mot chat mdéi véi tam cao hon. Viéc giai
quyét mau thuan xa hoi khong thé bang
mot nguoi hay mot nhom ngua [2, tr.785].
M6t ngudi khong cé quyén lgi lién quan lgi
ich dang bi thiét hai sé khong co trach
nhiém bang chinh ngudi ¢6 lgi ich bi thiét
hai. Cé dai dién cua cac nhom lgi ich khac
nhau trong Quéc hoi dé truc tiép diéu hoa
cac mau thuan la cach giai quyét tot nhat.
Nhung s6 dai biéu thi c6 han nén phai co
nhiéu cach khac nhau dé giai quyét van dé

trén.

Thi nhat, tang cuong 1ay y kién nhan
dan cho cac du thao. Thong qua viéc truc
tiép tham gia thao luan, déng gop y kién
xay dung phap luat, nhan dan ¢6 co hdi
bay to thai do, quan diém cua minh trude
nha nude, mo réng hiéu biét, nang cao y
thize phdp ludt, hoa nhap vdi cong dong, tu
minh diéu chinh loi ich riéng phu hop vdi
cac lgi ich khdc. Nguoi dan duoc tham gia
diéu chinh loi ich cua minh thi ho sé tu
nguyén thuc hién phap luat, nang cao hiéu
qua phap luat.

Thé hai, t6 chic cac dién dan thao
luan. Cac dién dan thao luan tuy khéng
mang tinh dai ching nhung la noi thé hién
su co xat truc ti€p gita cac nhom loi ich déi
lap. Co quan lap phap quan sat su co xat
lgi ich va diéu hoa su mau thuan dé. Cac
dién dan duge cac phudng tién théng tin
dai chung dang tai. Hién nay ¢ Viét Nam,
da to chitc cac dién dan thao luan, cac héi
thao vé cac du thao. Nhung duge té chic
mot cach riéng ré. Moi ¢ quan tu to chie

hoi thao riéng. Vi du: Vién Kiém sat to
chie rat nhiéu hoi thao dé gia lai chie
nang kiém sat chung trong du thao sta doi
Hién phap 1992. Tham chi. ban soan thao
khi can su ung ho cua cac v kién mang tinh
chat bao thu sé dua ra thao luan tai mot to
chtie nhat dinh géom nhing nguoi bao thu
va khi dua ra cac du thao mang tinh dot
pha tai dua ra thao luan tai mét té chue
khac dai dién cho nhing nhém lgi ich méi
duge hinh thanh (Vi du cac van ban lién
quan dén phap luat kinh doanh sé duge
dua ra hoi y kién tai Hoi luat gia - gom
chu yéu nhing nguoi gia da vé huu tham
gia thao luan - néu ban soan thao can su
ung ho cua nhing y kién bao thu. Khi dy
thao mang nhiéu tinh dot pha thi sé dudge
dua ra thao luan, lidy y kién tai Phong
Thuong mai va Cong nghiép Viét Nam).
Cach lam gian tiép nhu vay sé thiéu 1inh

toan dién, khach quan.

Thi ba, cho phép thanh lap rong rai
cac to chic tu nguyén, tu quan hoat ¢ong
trén co sd phap luat dé bao vé cac nhon lgi
ich dac thu nhu nguoi gia, tré em... hay cac
nhom lg1 ich mdi hinh thanh nhu dcanh
nghiép tré, nhing ngusi xuat khau hai
san... Hién nay chung ta dang nha rwdc
hod cdc t6 chite chinh tri, té chiic chinh tri-
xa hoi, t6 chic xa héi-nghé nghiép. Ching
ta chua y thue duve mau thuan gida nha
nuwdc va xa hoi la mau thuan tu nhiér va
cdc té chize xa hét duoc thanh lap ra dé bao
vé cac Lot ich ma thong qua nha nuo: ho
khong dudge bao vé thoa dang. Vi vay néu
nha nwde hod cdc té chic xa héi thi lam
mat di y nghia nguyén thuy cua né va nha

nudc phai chi tra cho hoat déng ctia ccc té
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chuc xa hot von di khong thudc chue nang
cua nha nuwoe. Théng qua cac to chie xa héi
cac lgi ich thiéu sé sé lién két lai dé c¢o
tietng no1 anh hudng dén qua trinh lap
phap. Néu khéng c6 cac lién minh lgi ich
nay thi loi ich cia nhom thiéu sé sé bi phu
quyét bai nguyén tac sé6 déng con néu nhu
dude dé cap vdi su thuong hai cua so6 dong
khéng 1a mot bao dam chac chan cho ho.

3. Nguyén tic khach quan

Chi ¢6 cac diéu kién kinh té xa hdi ra
lénh cho phap luat, ma phap luat khong
thé ra lénh cho cac diéu kién kinh té& xa hoi
(Kark Mark) [6, tr.126]. Vi vay phap luat
phai bao dam nguyén tac khach quan. Néu
vi pham nguvén tac khach quan, phap luat
trd thanh luat chét va chung ta phai tra
gia dat. Vi du: khi trinh d6 luc lugng ¢ Viét
Nam con thap, chung ta lai xay dung mé

hinh hgp tac xa bac cao.

Pé bao dam nguyén tac khach quan,
noi dung phap luat phan anh ding cac quy
luat xa hoi, quy luat ty nhién, phan anh
dung ton tai xa hoi thi can phai tién hanh
cac diéu tra, nghién ciu, tham khao kinh
nghiem lich su, kinh nghiem nude ngoai
trong qua trinh xay dung, ban hanh van
ban phap luat. Va phai c6 diéu ké hoach
diéu tra, danh gia sau ban hanh dé sua
doi, huy bo nhitng van ban lac hau, bat hgp
ly.

Cac lgi ich khach quan thudng bi che
lap bai cai chu quan cua nhing nguci tham
gia lap phap. Vi vay hién nay do nang luc
lap phap cua Quaoc hoi chua dap ing dudge
nén viéc soan thao cac du an luat, phap
lénh thuong giao cho cac co quan quan ly
nha nudc vé nganh, linh vue do6 soan thao.
Vi du: Phap lénh Hai quan giao cho Téng
cuc Hai quan soan thao, Phap lénh vé to
chic luat su giao cho Boé Tu phap soan
thao. Cach lam nay bao dam co quan soan
thao am hiéu vé linh vuc ma du luat dang
dé cap. Nhung ho la cha thé tham gia cac
quan hé xa hoi ma du luat dang diéu chinh
vi vay ho sé dua ra phuong an ¢é g1 cho ho
ma c6 thé lam thiét hai dén lgi ich chu thé
khac, lam han ché cac quyén tu do cua doi

tugng bi quan ly.

Khi tang dan so dai biéu chuyén trach
trong Quoc hoi, nang luc lap phap cua
Quéc hoi dude nang cao thi cAn han ché
tinh trang nay. Pé bao dam tinh chuyén
mon trong qua trinh soan thao luat thi cac
co quan quan ly cac linh vue lién quan co6
thé gui cac bao cao giai trinh va cu cac
chuyén gia vao ban soan thao theo yéu cau

cua cac Uy ban clia Quac hot.

Pé tang cudng tinh khach quan thi
khong chi cac ¢ quan quan ly nha nudec
ma ca doi tugng bi quan 1y déu duge tham
gia vao qua trinh lap phap.

TAI LIEU THAM KHAO

1. Akhil Reed Amar., The Bill of rights, Yale University Press, 1998,
2. John B. Atanasio., Constitutional law, Mathew Bender, 1996.
3. Nguyén Van Bong, Luat Hién phdap va Chinh tri hoc, NXB Sai Gon, 1967.

Tuap chi Khoa hoe DHQGHN, Kinh té'- Luat, T XX, Sé'1, 2004



50 Vo Tri Hao

4. Dang Cong san Viét Nam, Bao céo chinh tri Dai héi Dai biéu Dang toan quéc lan tha [X,
NXB Chinh tri Quéc gia, 2001.
Information Agency US, What is democracy, 1991
Nguyén Cuu Viét, chu bién - Gido trinh Nha nuwde va phdp ludt dai cuong, NXB Dai hoc
Quéc gia Ha Nai, 2000.

7. Vin phdong Chinh phu, Ky yéu Buéi lam viéc ciia Thu tuéng Chinh pha va T8 kinh té& d6i
ngoai, 2001.

VNU. JOURNAL OF SCIENCE, ECONOMICS-LAW, T.XX, Ny1, 2004

PRINCIPLES TO BUILD LAW

Vo Tri Hao

Faculty of Law, Vietnam National University, Hanoi

The author has analyzed the role of correct principles in building law. Then emphasise
three principle: democratic, balancing and resoluting conflict interests, impartial. The
author analyzed:

- The reasons why we should support these principle in buiding the rule of law;
- Imperfect points in implementing these principle;

- Measures to correct these imperfect points.
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