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PROTECTING INTELLECTUAL PROPERTY RIGHTS
ACCORDING TO TRIPS

1. TRIPS - An Overview

The
ownership has become one of the two types

right to intellectual property
of ownership rights of human beings — the
right to material property and the right to
The
mtellectual property ownership 1s a special
right but has

emerged and become law until revolutions

intellectual  property. right to

tvpe of ownership not
of science and technology and until human
beings recognized profits resulted in by
Intellectual

intellectual mnventions.

property rights consist of two main

categories: industrial rights and author
the

private laws, intellectual property rights

rights. According to international
are deemed to consist of foreign elements.
Intellectual property rights are thoroughly
territorial. Despite their different origins,
languages, histories and so on, products of
intellectual inventions share certain
common characteristics their immaterialness
and their capability of wide popularization.
Therefore, it 1s necessary to adjust and
apply protective rights on intellectual
property ownership in order to protect the
authors and to prevent violence to the
property
effectively, as well as to establish and
the of

intellectual inventions for the

ownership of the intellectual

exploiting
highest

perfect mechanism

social profits.
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the
technological developments in the world
the
intellectual property rights has gained a
of
WIPO and its precursors made numerous

Along with rapid scientific-

during last decade, protecting

number remarkable achievements.

attempts at building an international
system  of regulations to  protect
intellectual property rights. Some of

international important conventions were
approved of, including Rome Convention
(1961), (1967),
Stockholm Convention (1967, ‘revised in
1979), Berne Convention (1971), etc.

Paris Convention

Together with the world developments
of commerce and economy, WTO was held
as a legal 1institution to regulate global
commercial-economic relationships. It has
increasingly developed its roles and effects
basing on its precursors’ regulations of the
last 50 years (a general agreement on
tariff and trading - GATT). It operates on
four main principles: opening markets,
of
treatment of favoured nation and fair
With 25
WTO, an
playground’ of modern rules, profoundly

treatment most-favoured nation,

competition. multilateral

Agreements, ‘International

regulates exchanges of products and

services, Investments and intellectual

property rights.
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e the existence of GATT, the

e vto‘l of intellectual property rights
! ./t a separate 1zsue to be adjusted in
ais
' i uonal agreements and conventions

1

deLS laid out of the scope of GATT.
' he late 1970s and the 1980s, most
:Kz’t ialized countries have been trying
,ate international conventions on
These

mts failed due to a fierce protest from

0)

le tval  property  rights.

ittt . :
; Jo'ing countries where a view was
€e
reld then that the developed
yeeB
by es attempts to protect intellectual
200t

iy rights actually were to maintain

p:}l;f jcminating roles. Not until 1984
E

tie USA declared to add the
wvl

r’l s of faulty goods into GATT had

ocection of intellectual property
 been officia.ly added into GATT.
PA‘“e“tS had been that GATT just
Pt :d to deal with material property

tb mt with immaterial ones;
1

ffh_-n«.o:'e. problems of faulty goods
- to WIPO, not to GATT itself.

ceh afterwards, developing countries

]hec}alged their points of view to

‘!I‘Jg
ot rights to their own developments

izz the importance of intellectual

A , thke technology transferred from
de ped cou ntries.

1e Uruguay Multilateral Negotiation
ol D Punta Del Este on 20/9/1986
‘d fnished with  the Marakesh
' formed WTO on
'4354. TRIPS 1s one of 1its four

p(;j[]':es. The regulation system of

n> which
re?

e,cuzl property rights was built on
, loving concepts:

Values of products and services
increasingly reflect factors of technologies
and creations inside themselves. Thus,
exchanges of products and services include

exchanges of intellectual values.

- In the unity of the world economies,
trading developments might be affected 1f
the criteria 1n protecting intellectual
property rights given by different countries
are varied. Furthermore, inadequate
implementation of these rights can lead to
increasing exchanges of faulty goods and

violence to copyrights.

In order to reduce deviations and

obstacles n international trading
activities, it i1s necessary to improve the
protection of intellectual property rights,
ensure that

and to protecting

measurements will not hinder legal
trading activities. There need to be new

regulations on:

1) The capability to apply the basic
principles of GATT 1994 and other
suitable international agreements and
conventions on the protection of

intellectual property rights.

2) Defining norms and regulations
regarding achievement capability, scope
and employment of intellectual property

rights concerning trading activities.

3) Defining effective measures to
implement intellectual property rights
which are concerned with trading
activities, and talking in to account the

difference of law system among countries.
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4) Defining effective procedures in
order to prevent and deal with

controversies among countries; and

5) Defining regulations in order to
achieve maximum participation to the
results of negotiations.

Trading matters in WTO defined in
TRIPS aim to help enhance innovating,
transferring and popularizing
technologies, and bring profits to the

owners of intellectual property, bring
about social and economic profits, and
create the balance between interests and

responsibilities.

TRIPS

contents:

consists of the following

The basic principles and general

responsibilities.

- The criteria of minimum protection,
validity of protection and supervision, and
of protecting

measures against

competitions in contracts.
- The measurements of trading limits.

Ensuring implementations  of

intellectual property rights.

- Agreements on the transitional stage

to implement at national levels.

Author rights and relevant ones:

there have not been such detailed
regulations on  protecting computer
programs, building and broadcasting

public media programs.

Industrial ownership no rights: in

Vietnam, there have been protections of
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intellectual property rights for Briy,
nny
Integrated circuits, coded satellite ST
aal:
famous good marks and labels, 86O,y hhb

instructions for wine, and strong

1 hne

drinks, and know-how.

2. Basic Principles of TRIPS

Trading regulations are baseq kR
principles of WTO, expressing t}e1ls J
vee

* TOC
areas g

through two categories. Firs
institutionalised  all
International trading system,
both  wvisible and

Second,

invisible
activities. trading releti,
are dealt with under general ; \
and the

exceptions.

restrictions  of
TRIPS 1s one of
important agreements within ty, Spoe
WTO; therefore its principles are..
those of WTO. Besides, TRIPS h‘S:a:ZZ
remarkable applir,
GATT to

property

results by
principles  of
intellectual rights

trading activities. In short, the )y
of TRIPS are the concretization (f
GATT and WTO in terms of the )r(

intellectual property rights.

2.1. Most Favoured Nations My

Clause 4 in TRIPS says: ¢
protection of intellectual propnry‘;ee
any privilege that one memle
gives to any citizen of any county
immediately and unconditionaly
to any other citizens of othe ’-n.,

S By
countries.

This 1is deemed to be h(ft

important and fundamental of (A~ Iy
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WTO, which ensures equality among their
member countries.

TRIPS also has some
exceptions and waivers. According to its
Clause 4, MFN can be omitted:

However,

a) Basing on the international
Agreements and conventions on the
supports of litigation or law
implementation in general meaning, but
not just under the restriction on the

. protection of intellectual property rights.

b) If it matches the principles of Berne

Convention (1971) or Rome Convention.

¢) In cases of the rights belonging to
performers, producers of records and

broadcasting organizations which are not
defined by TRIPS.

d) Basing on the international
Agreements and conventions which took
effect before WTO Agreement did, on the
condition that they conformed to TRIPS
Committee and do not bring about sloppy
member

discriminations among 1its

countries.

2.2. National Treatment (NT)

Item 1 of Clause 3 in TRIPS says: ‘each
member country has to give no less willing
treatments to other member’s citizens than
to those of its

country regarding

intellectual property rights.

This 1s a fundamental principle of all
international conventions on the protection
of intellectual property rights, and is also
defined in Clause 3 of GATT.

FN in TRIPS has some points worth
attending to as follows:

- According to the legend of TRIPS, for
WTO members with »nrivate customs
territories, the term ‘citizen’ 1s a resident

or legal person residing or running

effective industrial or commercial
establishments within their customs
territories.

- According to Item 1 of Clause 3, any
member country 1s deemed to have its
responsibilities to give any approved rights
in the Agreement to other member
country’s citizens, regardless of whether
this country gives these rights to its own

citizens or not.

Exceptions of FN of TRIPS are
defined 1n Paris Convention (1967), Berne
Convention (1971), Rome Convention and
conventions on intellectual property rights

concerning integrating circuits.

According to Item 2 of Clause 3 in
TRIPS, all member countries can employ
the above

exceptions regarding

administrative judgements only.

Regarding FN and MFN, TRIPS
mentions ‘maximum exploiting state’ of
intellectual property rights. According to
Clause 6 of the Agreement, no principles in
the Agreement can be used to adjust this
matter on

dealing with originating

problems.

- What have been mentioned above on
MFN and FN are not applied to any
procedures defined in the Multilateral
Agreement signed under the protection of
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WIPO which are concerned with gaining
and maintaining effects of intellectual

property rights.

In the context of Vietnam, although NF
In principle receives remarkable attention,
there are several obstacles to overcome.
Regarding the protection of intellectual
rights, the

Vietnam has not been able to adequately

property legal system of
match TRIPS, for example, in setting and
maintaining industrial ownership rights,

registering author rights...

2.3. Principles of the Balance
between the Protection of Intellectual
Property Rights and People and

Society’s Interests
Clauses 7 and 8 in TRIPS say:

- The protection and implementation of

intellectual property rights must help
enhance 1mproving, transferring, and
popularizing technologies, resulting in

social and economic interests. This 1s an
important objective of TRIPS.

- On 1ssuing and revising its laws, a

member country can take necessary

health
security for its people and improve public

measures 1n order to ensure
interests in certain vital issues for its
S0C10-economic and technological
developments, on the condition that they

do not conflict with the principles of the

Agreement.
Suitable measures within the
principles of the Agreement can be

employed to prevent the abuses of
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intellectual property rights and what may
hinder legal trading activities.

- Member countries can issue their own
laws on monopoly rights, goods trade
marks and labels, industrial patterns in
accordance with Clause 7 of the

Agreement.

2.4. Principled Issues Relevant to the
Implementation of TRIPS in its Member
Countries’ National Law Systems

2.4.1. Bases

Member’s Responsibility

and Scopes of the

According to Clause 1 in TRIPS:

“All members must comply with all
clauses of the Agreement. All member
countries can, but are not necessarily
obliged to, right
protections in their own law systems than
what is defined in the Agreement, if they do
not conflict the Agreement. All member

employ  stronger

countries are free to choose their suitable
measures to implement

defined in the Agreement.”

the provisions

On implementing TRIPS, some of its
member countries may encounter certain
common problems. To the most general
extent, there may be some differences
between the regulations of TRIPS and
those of its member countries. Solutions to
shall

and powers of international

these problems depend on the
positions
conventions in their law systems. In some
countries, international conventions
receive a priority as compared with any
previous issued regulations but not with

ones 1ssued later: while in some others,
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.nternational conventions, in all cases,
~eceive the highest priority. In addition, its
nember countries have to localize the
-egulations of TRIPS.

On the other hand, TRIPS also has
some self-implementing and non-self-
Member

sountries have their responsibilities for

‘mplementing regulations.
jccepting these regulations in their own
laws and issuing suitable legal regulations
;50 that they can be implemented. This
means international laws do not care
about measures, but about the results

instead.

In terms of responsibilities, Item 3 of
Clause 1 says: ‘Member countries are
deemed to accept any treatments defined
in the Agreement and applied to other
member countries’ citizens. Regarding the
rights corresponding intellectual property
ownership, citizens of other member
countries are deemed to be residents or
legal men who meet the requirements of
(1967),
Conveation (1971), Rome Convention, and

Paris Convention Berne
any conventions on intellectual property
rights regarding integrated circuits. Any
member countries employ the capability
definel Item of Clause 5 or Item 2 of
Clause 6 in Rome Convention, have to
inforrr the Committee.

2.4.2. The Relationship between TRIPS
and Ferne Convention, Rome Convention

and Peris Convention

As mentioned above, TRIPS was built
on the basis of contemporary conventions

relatirg to intellectual property rights,

including Paris Convention (1967) in terms
of the protection of industrial ownership
rights, Berne Convention (1971) in terms
of copyrights of works of literature, arts,
and Rome Convention (1961) in terms of
the protection of performers, manufactures
of  records and of  broadcasting
organizations. The idea of TRIPS was not
to set up new regulations but to combine
old ones together as its starting points.
Therefore, TRIPS has a close relationship
with these conventions. With regard to
this relationship, TRIPS has a clause

(Clause 2) with the following contents:

- According to Part II, III and IV of the
Agreement, all member countries are
deemed to comply with Clauses 1-12 and
Clause 19 of Paris Convention (1967).

- None of the regulations in Parts [-IV
of the Agreement affect the existing
responsibilities employed to any member
countries of Paris Convention, Berne
Convention, Rome Convention and the
convention on ownership rights which are

concerned with integrating circuits.

- As regards author rights and other
relevant rights, member countries are still
bound to Berne Convention and Rome
Convention. TRIPS member countries are
not obliged to join Berne Convention, but
are deemed to accept any responsibilities
defined in this convention.

* *

TRIPS is one of the most important

achievements of the negotiation 1n
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Uruguay on the general Agreement on
custom tariff and trading (GATT). This can
be considered to be the first comprehensive
Agreement on intellectual property rights
signed by most countries joining
international trading activities. Therefore,
TRIPS has gained further steps than any

other Agreements and conventions in this
field. Carefully
principles and concepts of TRIPS will hel,

studying the basi-

get access to the whole contents concernins
with intellectual property rights in th:
scope of WTO for the sake of ou-
international integration.
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BAO VE QUYEN SO HUU TRI TUE TRONG HIEP DINH TRIPS

PGS. TS. Nguyén Ba Dién
Khoa Luat, Dai hoc Quéc gia Ha Noi

Ngay nay, quyén sd hitu tri tué giit vai tro quan trong trong cac quyén sd hitu bén can,

cac quyén cd ban ctia con ngudi khi cude cAnh mang khoa hoc cdng nghé dang lam déi tha,

thé gidi. Cho nén bao vé quyén sd hitu tri tué 1a cdp thiét va quan trong trong qua trinh hg

nhap vao nén kinh té thé gidi, va Viét Nam khéng nim ngoai qua trinh dé.

Tac gia chi rd va phan tich nhiing nguyén téc co ban cua Hiép Dinh TRIPS. Ngoaj 4

tac gia con chi ra cac quy dinh va cac luat cua Viét Nam khong pht hop anh hudng tdi hig,

qua cua viéc thuc hién quyén sd hitu tri tué trong tuong quan véi hiép dinh TRIPS.

Tém lai, tac gia néu ra cac giai phap tic thoi va vé lau dai dé hoan thién hé théng ph,

luat Viét Nam vé quyén sd hitu tri tué dé hoi nhap nhanh hon nita.
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