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XAY DUNG THI TRUONG DAT VA BAT PONG SAN
PE PHAT TRIEN THI TRUONG VON O VIET NAM

1. 1zi tién dé dé dat dai va bat dong
sA1 (0 thé trg thanh von

Nghién ciu su phat trién cua thi
trwrg tal chinh cua cac quéc gia trén thé
gid, Nguoi ta thdy néi lén hai d6i cuc: @
phinz quc gia phat trién, gia tri cua
nhing :0ng cu ng ¢6 cd so la dat dai va bat
doig sip chiém ty trong 16n nhat trong
torg g1 tri cua thi truong ng. Vi du, ta
Am. ty ¢ tin dung dudc bao dam béang tai
a1 thi J chiém tdi 42% trong tong s6 24
trivu tzi san nha ¢ ¢6 kha nang thé chap
(Mnra Faure, 1997). Tai My, thi truong
can :012 bd phan ciu thanh l6n nhat cua
th twng vén, véi tong du ng cam cd
chén 34% téng tai san cla thi trudng ng
(119:). Nguon von duy nhat quan trong
chr 1hirg doanh nghiép mdéi ¢ My la mot
klpar vay cAm c¢d trén ngdi nha cua cac
1;}{1 loirh nghiép. Nhing tai san nay con
cumgeip mot khéu néi vai lich st tin dung
cr 8¢l chu s6 huau, mot dia chi chiu
(ricl th:ém cho viée thu thué va ng, la co
sodi tio ra nhing tién ich cong cong pho
binvi ding tin cay, va 1a nén tang dé tao
racic ‘hing khoan (nhu cac trai phiéu co
d:mb:0 Hang tai san cam c¢d) ma sau do6 co
the Iwe tal chiét khau va ban trén thi

tricngthd cap.

15, tha tinh té, Dai hoc Qudc gia Ha Noi.
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Trong khi d6, thé giéi dang phat trién
]a noi ma tinh trang thiéu von cho dau tu
va tang trudng luon luon la can bénh kinh
nién. Diéu dang néi ¢ day la ngay ca trong
nhiing nudc nghéo nhat, nguoi nghéo van
tiét kiém, va gia tri cua so tién tiét kiém
cua nhiing ngudi nghéo thuc té la rat 1én -
giap bon muoi lan toan b vién trg nudc
ngoai nhan duge trén toan thé gidi ké ti
nam 1945. Chang han ¢ Ai-Cap, cua cai ma
nguol nghéo tich luy duge ¢6 gia tri gap
niam muoi lam lan téng dau tu nudc ngoai
truc ti€p tung nhan dude ¢ nudc nay. d
Haiti, quoc gia nghéo nhat Chau My La
tinh, tong s tar san cua ngudl nghéo lén
gip hon mot tram nam muei lan toan bd
dau tu nudc ngoai nhan dude ké tur khi
Haiti gianh dude doc lap tu Phap nam
1804. Ngudi ta da udc tinh 6 cac nudce dang
phat trién, gia tri cia cac bat dong san 16n
hon nhiéu lan so véi tong so cac khoan vién
trg tir cac nudc phat trién cong véi khoan
vay tiu World Bank tdi nhing nude nay. Vi
du, ¢ Ai-Cap, tong gia tri "tai san chét" ude
tinh 1a 240 ty USD. so vé1 GDP la 75 ty
USD. Tai Phillippines, tong gia tri cac bat
dong san chua dang ky hop phap la 133 ty
U9D, bang bon lan tong gia tri cua 216

cong ty no1 dia niém yét trén thi trudng
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ching khoan nudc nay, bang 7 lan téng gia
tri tién gui tai cac ngan hang thuong mai,
9 lan tong von cua cac doanh nghiép nha

nude va 14 lan tong dau tu nudc ngoai.

Van dé dat ra la cac nudc phat trién da
lam duge diéu gi dé bién dat dai va nhing
tai san dude xay dung trén do (bat dong
san) thanh nguén von, con d thé giéi dang

phat trién thi khong?

Cac két qua nghién ciu cho thiy, d cac
nude dang phat trién, cac quyén déi véi
nhing ngudn luc ma dan ching ndm gid
nay khong dude chitng minh mét cach thoa
dang bang van ban. Hau qua la hau hét
cac nguon luc cua dan chung, trong dé dac
biét la dat dai va bat dong san, déu khéng
thé nhin thay duge vé phuong dién thuong
mai va tai chinh. Mét tai san ma cac khia
canh kinh té va xa hdil cua né khong dugce
¢6 dinh trong mo6t hé théng quyén sd hitu
chinh thice thi cuc ky khé dua vao thi
trugng, vi né sé doi hoi qua nhiéu céng site
chi dé xac.dinh nhiing yéu té cd ban cua
giao dich: Nguoi ban c6 sé hiu bat dong
san d6 va c6 quyén chuyén nhudng né hay
khong? Ong ta c6 dudc phép thé chap no
khong? Nguoi chu sd hitu mdi c6 duge chap
nhan tu cach d6 boi nhing nguoi thuc thi
cac quyén vé sd hitu khong? D6 ciing chinh
la 1y do giai thich vi sao viéc trao doi phan
16n tai san ¢ cac nude dang phat trién chi
han ché trong khuén kho dia phudng nho
hep, noi ma moi ngudi déu biét rd va tin
cay lan nhau. Cang vi thé ma hau hét
nhiing tai san tiém nang 6 nhing nudc nay
da khéng duge xac dinh hay thuc hién.
Nguén von c6 thé tiép can la khong dang
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ké, va nén kinh té trao doi bi han & 3

tri tré.

Nhu vay diéu kién tién quyét ds cng
phép rut dugc von tw dat dai va béit dirg
san la nhung tai san do phai co mot hirp
thai phap ly minh bach, nhing chitng tiy )¢
quyén so hizu va quyén s dung. Ching
vé tai san sd hitu chinh thuce chinh 3 ¢33
khién cho dat dai nha cua khong chi duge
nhin nhan nhu la nhing phudng tiin ¢@
trong trot hay dé ¢ - tic la nhu nhiig t3j
san chét - ma hon thé, dude nhin nhin vj;
tu cach la nhiing khai niém kinh t& xi hg,
la vén séng. Mot trong nhing diéu quep
trong nhat ma mot hé théng sé hiu -hirh
thic ¢6 dude la chuyén tai san tiy rarg
thai it c6 thé tiép can sang trang thii (a
ti€p can hon, sao cho chung c6 thé day
nhan thém nhing chic nang méi. Khie vy
tai san vat chat la bat dong san, dai digy
caa ching - cac ching tit phap 1y - dédarg
dude két hdp, phan chia, huy dong a s}
dung dé thuc day nhitng giao dich kin,
doanh. Béng cach thao bo nhing cdc runy
kinh té cia mot tai san ra khoi trang thg
vat chat eftne nhic etia chiing, ching ty
phap 1y da lam cho tai san trd thénh 'lin,
hoat" tuc la co thé dude thay hinh dai lany
dé phi hop véi bat ky mét giao dicl na
trén thuc té.

Dan liéu trén day cho phép nhie 13
mot nguyeén ly kinh dién: trong néx ki\h t
thi trudng, moi nguén luc - yéu té da va,
nhat thiét phai la hang hoa, phei cc kh;
nang bién d6i hinh thai ton tai va 7an 1on;
théng qua thi truong. Phat trién taén mo
budc, nguyén ly d6 con ham nghu: v da
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dai la dAu vao cd ban va nguyén thuy nhat,
dé phat trién nén kinh té thi trudng noi
chung, phat trién thi trudng tai chinh noi
riéng, thi trudng dat dai phai phat trién
trude mot bude. Diéu nay cung giong nhu
khi ta néi rang thi truong hang héa va dich
vu phai phat trién trude khi cé thi truong
ching khoan; hay nhing ching khoan cd
s6 (c6 phiéu, trai phiéu...) phai ¢6 trude khi
¢6 chitng khoan phai sinh (quyén lua chon,
hop déng tuong lai...).

Nguyén ly nay tim thay bang ching ho
trg ¢ mét thuc té€ rdng tai nhiéu quéc gia
dang phat trién, chung tu phap ly day du
cing chua du dé giip ngudi s hitu chung
co thé rut ra dude luong von can thiét ti
d6. Nhiéu hé thong quyén sd hiu ¢ nhing
quéc gia nay da khong tao ra duge vén, vi
chung chi don thuan la mét ban ké khai so
hitu nhing ching ti va ban dé ching thuc
cho tai san, ma khong bao gom ca nhung cd
ch& bo sung can thiét dé tao ra mot mang
luéi trong do6 tai san co thé séng mét cudc

song song hanh vdi tu cach la von.

Dé cac ching tir d6 duge chdp nhan
nhu mét tai san thé chap, thi ban than dat
dai va cdc bat dong san trén do, duwoc dai
dién bdng cdc ching tit nay, phai c6 mot
thi trizong van dong dé co thé chuyén hod
hinh thdi tai san va nho do, phat trién
dude. Do la tién dé tha hai cho pheép dat
dai va bat dong san c6 thé trd thanh vén.

bat dai va bat dong san la hang hoa
dic bigt 3 chdé noé la thi nguon lyc - tai
nguyén dic biét khan hi€m: nguoi ta tuyét
d6i khong thé san xudt ra dat, khong thé

tai ché dat. Trong khi d6, dat lai tham gia

vao tat ca moi hoat dong kinh té - nong
nghiép, cong nghiép, giao thong van tai,
dich vu... - véi tu cach la mot yéu té dau
viio quan trong bac nhat va khong thé thay
thé. Vi moi hoat dong sinh song va phat
triéen khong thé thidu dat ma dat lai rat
khan hiém, nén vé nguyén tac, né phai la
thit hang héa cé6 hinh thai van dong dac
biét linh hoat dé cé thé chuyén déi hinh
thuc st dung vao bat ci muc dich gi. Theo
nghia do, ¢6 dat gan nhu la ¢c6 mot thi tai
san ¢6 gia tri "tuyét doi" (giéng nhu tién),
c6 thé déi dude tat ca moi thi, tic la bién
hoa hinh thai sang moi tha dé. Chi khi nao
trén thi truong, dat dai va bat dong san
duge doi xd vdi tu cach dé, thi nhing
chiing tir vé quyén sd hiu dat, hay s¢ hiu
quyén st dung dat, méi c6 thé dude su
dung dé huy dong von mat cach tat yéu va
dé dang. Nhung khéng phai bao gio né
cung dude doi xu nhu vay.

Dé cho thi trudng dat dai, bat dong san
phat trién dude, cac quyén so hitu chinh
thiic phai duge t chite thanh mot hé thong
thong nhat. ¢ cac quoc gia phat trién, qua
trinh nay da dude thuc hién trong nhiéu
thap nién cua thé ky thi muoi chin. Theo
d6, cac quyén sd htu dude hinh thanh tu
hang tram quy tdc khac nhau qua bao
nhiéu thé hé, da dudce cac chinh tri gia, cac
nha lap phap va cac luat su tap hop tu
khap cac thanh phd, lang xa, cac cao 6c¢ va
noéng trai, va két néi chung vao trong mot
hé thong. Két qua cua qua trinh hgp nhat
d6 1a cong dan cla cac quoc gia phat trién
c6 thé c6 dude nhing mé ta vé cac chat
Judng kinh té va xa hoi cua bat ky tai san

nao c6 sin ma khéng can phai nhin thay
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chinh tai san d6. Do la diéu kién quan
trong dé cho cac giao dich c¢é thé dudge tao
ra. Bang cach lam cho tai san trd nén linh
hoat, bing cach gan ngudi chu sé hau véi
tai san, tai san véi dia chi, va tu cach sd
hitu vdi cudng ché thye thi, va bang cach
lam cho thong tin vé lich st cua cac tai san
va nhiing ngudi chu so hitu c6 thé tiép can
mot cach dé dang, cac hé théng tai san so
httu chinh thic ¢ cac nude phat trién da
bién nhung cong dan cua ho thanh mot
mang lud1 nhung dai dién kinh doanh chiu
trach nhiém va co thé xdc dinh vé phuwong
dién ca nhan. Mot hé thong tai san sé hitu
hop phap duge théng nhat mot cach hoan
chinh vé thuc chat lam dude hai viée: Thu
nhat, no da giam dude vé s chi phi cua
viée tim biét duge nhing pham chat kinh
té cua nhung tai san, bing cach dai dién
cho ching theo mét ecach ma chung ta c6
thé nhan ra mot cach nhanh chong; va tha
hai, né tao ra cai nang luc chap nhan lam
thé nao su dung tai san dé tao ra nhiéu
san lugng hon va nang cao duge su phan

cong lao dong.

II. Tae done cna thi truane bat déne

san lén thi trudng tai chinh

Khi dat dai va bat dong san da thuc su
duge d61 xt nhu mot thd tai nguyén -
nguon lyc khan hiém, thi ca nhiing ngudi
chu s6 httu loai tai san nay cung véi hé
thong ngan hang déu cé vi thé va dong co
manh hon dé thuce ddy thi truong tai chinh
phat trién.

V@1 giay ching nhan cac quyén hdp
phap vdi loal tai san nay, cac ca nhan trd
thanh nhung dai dién kinh t& c¢6 kha nang
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bién doi cac tai san trong khudn khd mot
mang luéi rong 1dn hon. Ho ¢6 diéu kién,
hay dung hon 1a ¢6 quyén luc, tao ra nhing
gia tri 16n hon so vdi gia tri tai san dang c6
cua minh, nhd viéc ¢6 thé "rut” ra tiy nhung
tai san dé6 moét luong véon mdi. Stc cau vé
tin dung nho thé tang lén. Déng thai, cac
ngan hang cé thé yén tam cp tin dung vi
khong co tai san thé chap nao dang tin cay
han la cac ching tit s6 hitu hgp phap loai
tai san "vang" nay. Lan tha nhat, von duge
rut ra ti bat déng san chinh l1a 6 khau nay.

Sau khi da thuc hién dude mot lugng
du 16n nhing khoan vay cAm cd (motgages
- tic la nhung khoan vay dude bao dam
bang bat déng san), cac ngan hang ¢6 thé
st dung mot ky thuat tai chinh dwge goi la
chung khodn hoa cac khoan vay cam co.
Theo d6, ngan hang sé phat hanh mot loai
ching khoan ng dua trén co sg nhiing
khoan thanh toan ma nhing ngusi vay
cam ¢6 tra hang thang cho ngan hang,
dugc goi la nhing chizng khodn chuyén tiép
(pass-through securities). Cac nha dau tu
mua loail chitng khoan nay, vé thuc chat la
thay cho ngAn hang nam gitt cae khodn vay
cam c6 da dude tao ra trudc d6. Néi cach
khac 1a théng qua viéc ching khoan héa
cac khoan vay cam c¢d, ngan hang da ban
lai cac khoan vay d6 cho cac nha dau tu
mdi. Hanh dong nay cho phép ngan hang
thu héi duge sé tién da cho vay cim cé dé
tiép tuc qua trinh kinh doanh, trong khi
khoan vay dé trén thuc t& van tiép tuc hoat
dong trong tay cac nha dau tu mégi. Ngan
hang lic nay chi la nguoi nhan lam ho dich
vu thu cac khoan thanh toan va hudng phi.
Qua trinh nay tao ra thi truong thu cap
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cho tai san thé chép, ¢6 tac dung kich hoat
cac dong tai chinh trén thi truong, bién
nhiing tai san kém long thanh nhiing tai
san long va vi thé gia tang dudc hiéu qua
hoat dong cua hé thong tai chinh. Day
chinh la ly do giai thich vi sao 6 nhiing
quéc gia phat trién, tudng ing véi hé thong
ching tu sd hitu chinh thic dude té chue
mot cach khoa hoc, théng nhat, theo dé la
mot thi truong bat dong san hiéu qua, la
mot hé thong thi truong tai chinh véi cac
khoan tin dung dua trén tai san cam cd
chi€m ty trong cao nhit trong téng mc tin

dung ma cac ngan hang da thuc hién.

Mat khac, véi mét thi trudng dat dai,
bat dong san van hanh hiéu qua, tha hang
hoa nay dé dang duge danh gia va quy doi
thanh phan von gop trong cac cong ty co
phan. Theo nghia d6, mot khu dat hay mét
toa nha trong khi vAn git dudc nguyén
trang vé mat vat chat, lai c6 thé chia nho
vé mat gia tri dudi dang cac co phiéu. Nho
dé. ching c6 thé duge sang nhugng, cAm c6
hay lam qua ting, hon nita c6 thé dem lai
nhing khoan thu nhap dudéi dang cd tic,
va cudi cang 1a c6 thé 1én 1én so vdi gia tri
ban dau trong trudng hgp gia tri cua cong
ty gia tang. N6i cach khac, thi truong dat
dai, bat dong san phat trién sé tao ra doi
séng von cho loai hang hoa nay, giup phat
trién mot phuong thiic hién dai dé dau tu
va huy dong von - dau tu va huy dong trén
thi truong tai chinh.

Cling cAn phai néi thém rang dat dai
va bat dong san 1a loai tai san €6 tinh bién
dong rat cao mac du xét vé dai han thi gia

tri cia n6é ngay cang ting. Dac diém nay

tiém an mot kha nang bat 6n dinh déi véi
tal san cua ngan hang dudi dang nhing
khoan vay cam c6, nhat la trong diéu kién
nang lue kiém soat thi truong bat dong san
chua phat trien da d¢. Vi thé, dé giam
thiéu rdi ro nay, bén canh viéc gia tang
tinh minh bach théng tin trén thi truong
dat dai va bat dong san, cac ngan hang con
phai xay dung ning luc tham dinh cac
khoan vay, va ldy hiéu qua cta cac du an
lam can ¢ quan trong cho quyét dinh cap
tin dung, thay vi chi dua duy nhat vao tai
san thé chap.

III. Lam gi dé phat trién thi truong
dat dai va bat déng san, ti do6 phat
trién thi trudng tai chinh ¢ Viét Nam?

Mot thuyc té ¢ Viet Nam hién nay la
tinh trang & dong vén trong cac ngan hang
thuong mai, trong khi nhiing ngudi can
von thi khong vay dude von, con nhing du
an vay von lai ¢6 tiém niang ldi nhuan da
hap dan. Ly do don gian da duge dé cap &
trén 1a nhing nguoi can vay von khong c6
cac ching tit dé thé& chap, hay c¢6 nhung
chitng tit ¢6 thé bi tit chéi vi khéng hop
thuc, kho dinh gia hoac khéng c¢6 kha ning
thanh 1y tai san vi nhiéu ly do. Trong diéu
kién ma dau ra cho sd vén dé bi phong toa
nhu thé cac ngan hang khong khoi bi
nhiing 4m anh tim cach dau tu sé tién gui
v61 mot muc sinh 161 hgp 1y, tham chi phai
chdp nhan nhitng muc sinh 161 téi thiéu,
chang han nhu dang tién gii dé mua trai
phiéu chinh phu véi mét mic chénh léch
lai suat qua hep té1 muc de doa su ton tai

lanh manh cua ngan hang.
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Bén canh dé cling ton tai vo s6 kho
¢hdn trong qua trinh goép von bang dat dai
wua Viét Nam vdi cac do1 tac kinh doanh
aude ngoai, hay qua trinh dinh gia tai san
dat trong cac doanh nghiép. Phat trién thi
truong bat dong san vi thé dang trd thanh
mot nhu cau bic xic, va dé chuin bi
nhing diéu kién tién dé cho sy van hanh
cua thi truong nay, trudc hét, hé thaéng
quyén so hau chinh thue doi véi dat dai va
bat dong san can phai duge hiéu va thiét
ké mot cach thich hop, dé né tao ra mot
mang luéi ma thong qua dé6 con ngudi cd
thé lap ghép tai san cua ho thanh nhing
két hop c6 gia tri hon. Tiép theo la phai c6
mdt cd ché cho phép khai thac té1 da nhing
tién ich ctua hé thong d6. Néu khéng c6 co
ché bé sung nay, thi quyén sé hdu chi la

quyén sd hitu, khong phai la vén.

Trong nhiéu nam qua. Viét Nam da cé
nhiéu ¢ gang dé khac phuc tinh trang trén
day. Trudc hét phai ké téi nd luc thue hién
cap giay ching nhan quyén st dung dat va
sd htu nha cho nhan dan. Qua trinh nay
dién ra kha cham chap, ude tinh cho téi
nay van con khoane 10% dién tich dat
nong nghiép, 60% dat lam nghiép va 85%
dat ¢, 60% dién tich dat cho doanh nghiép
thué chua dude cap gidy ching nhan quyén
su dung (QSD) dat. Tuy nhién, nhing gi

lam dude da giip cho mot boé phan ngay

cang déng dan chung c6 phuong tién dé
vay von cua ngan hang phuc vu cac nhu
cau san xuat kinh doanh ho#c doi séng.
Cac s6 lieu thong ké cho thay. tudng ung
V6 méi bude hoan thién hé théng phap ly
%]ién quan té1 QSD dat, so du tin dung co
QSD dat la tal san thé chap c6 xu hudng
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tang 1én, va ng qua han trén nhing khoan
tin dung nay cé xu huéng giam. Du no cho
vay c6 thé chap QSD dat va bat dong san
tang kha manh: nam 1998/1993 = 7,3 lan,
nam 2001/1998 = 3,1 lan,
3/2001 so vdi cuél nam 2001 tang 13%; ty
trong khoan vay c6 thé chap QSD dat va

cudl thang

bat dong san cudi nam 2001 gap 2 lan so
véi cudol nam 1993. Ty 1é ng qua han trong
du nd vay c6 thé& chap ti 12,3% - 14,5% vao
nam 1998 da giam xuodng con 5,3% - 5,8%
vao cudl thang 3-2002. Cé nghia la QSD
dat khi xuat hién nhu mot phudng tién thé
chap da thuc day thi truong tin dung phat
trién vé s luong va chat lugng.

Tuy nhién, cing nhu ¢ nhiéu nude
dang phat trién khéc, c6 mot thuc t& d Vigt
Nam hién nay la ngay ca khi ngudi ta da
cam trong tay cac ching tu, thi viéc rut
duge von ra tu nhing giady to dé cing
khong hé dé dang. So véi nhu cau vé vén
cho san xuat kinh doanh, va so vdi tong
quy dat va tai san trén dat c¢é tiém néng
lam tai san thé chap dé vay von, thi lugng
tin dung da thuc hién cé chiang tu lam thé
chan 12 aua nha bé. Khong hiém trifimg
hop viéc dinh gia cac tai san d6 giap rat
nhiéu khé khan do thiéu céc can cd thuc
tién (can cd thi truong), do ciac vdan ban
phap 1y khéng day du va khéng dong bo dé
c6 thé thuc thi mot cach dé dang va nhat
quan, va ciing do ban than cac ching tu
khong dat dude nhitng chuan muc can
thiét dé khién cho né c6 thé duge st dung
vao chitc nang d6, va sau hét la viéc tp
chte thuc hién phap luat lién quan téi thé
chap giad tri cac chiing tU va tai san gin

lién con nhiéu bat cap. Qua trinh nay tiéu
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-on rat nhiéu thoi gian cua ca hai bén thé
-hap va nhan thé chap. Mét s6 can bd tin
jung 1¢i dung tinh hinh nay dé bat chet
khach hang, doc quyén dinh gia thap tai
san, hoac téi khi phai thanh 1y tai san dé
tra no thi tai san bi danh gia qua rée mat.
Do vily nhiing nguoi ¢ tai san thé chap.
mac du co nhu cau vay von, trong nhiéu
(ruong hop, van khong muén lam thu tuc
vay von theo con dudng chinh thie vi ngai
paien ha, mat thdi gian va sd bi doi xu
k16ng cong bang. Mat khac, cang ¢6 khong
it truong hgp ngan hang tu choi cho vay
nac du c6 tai san thé chap. Ly do dua ra
1:: "khi can ban, ngan hang khéong thé ban
drcc tal san do, khong biét ban cho ai, vé
ga bao nhiéu". Trén thuc t& c6 nhiéu
tyudng hop, tai san thé chap sau khi duge
nzén hang ké bién khong sao thanh ly
dice. gay hau qua xau cho tinh hinh tai

c1iah cua ngan hang.

Chung quy lai, tinh hinh trén day co
npé: nguyén nhan bao trum la chung ta
ci1ca €6 mot thi truong dat dar bat dong
sir phat trién. Trong nhing véu 6 dang
cir trd su luu théng cua hang hoa dat va
tat ¢ong san ¢ Viét Nam hién nay. trudc
pét phai ké t6i khuén khé phap ly chua
Ay du, thiéu dong bo va nhat quan gitta
cic van ban diéu chinh. Vi du, mdt trong
rhirg diéu kién dé giay ching nhan QSD
(At ¢ thé duge thé chap vay von la dat da
yhai co kha nang chuvén nhuong dé dang
t1c0 quy dinh cua phap luat vé dat dai:
r-ong khi dé, diéu kién dé chuyén nhugng
(At cude quy dinh trong cac van ban phap
nét 1a qua chat ché. Doi véi dat nong

rgiiep hay dat lam nghiép, ho gia dinh, ca

nhian chi duge chuyén nhuong QSD dat
trong cac diéu kién sau: (1) Chuyén ndi cu
trua dé sinh séng hoac san xuat kinh doanh;
(2) Chuyeén sang lam nghé khac; (3) Khong
con hodc khéng c6 kha nang truc tiép lao
dong; (4) Néu la chuyén nhugng QSD dat
trong lia nudc thi nguoi nhan chuyén
nhugng phai la ho gia dinh, ¢a nhan truc
tiép san xuat nong nghiép; dién tich
chuyén nhuong QSD dat vuot han miuc

phai chuyén sang thué dat...

Co thé ké ra vo so vi du khac nita, cho
thiay nhing khiém khuyét cua hé théng
phap luat hién hanh dang gay tro ngai che
su luu thong trén thi truong dat dai va bat
dong san, nhu la quy dinh hén quan tdi
viée dinh gia tai san thé chap, quy dinh vé
gop vén bang gia tri QSD dat, vé viéc thé
chap quvén st dung dat va tai san trén dat
(dong thoi hay tach roi),v.v... Vdi thuc
trang phap ly nay, thi truong dat dai, bat
dong san bi phan mang, rao chéan, hay thec
cach dién dat cua Hernando De Soto, thi
hé thong doé da khong tao dude nhing
duong ray dé cho nhung doan tau (tai san)
c6 thé chuyén van gita cac nha ga (nhiing
nguoi tham gia thi trudgng), nhu né da lam
dude 0 cac nude phat trién. Két qua la gay
kho khan, ling tung, va khong khuyér
khich duge cac ca nhan va to chic tham gie
cac giao dich chinh thie trong ca hoat dong
chuyén nhudgng QSD dat. hoat dong che
thué va cho thué lai quyén dé. Mat khi céc
giao dich duge chuyén sang thi trudng
ngam, thi hau qua cua no khong chi la tha
thoat nguon thu ngan sach, tao ra nhitng
nguon thu nhap bat chinh, ma hon thé niz:

la khong nang cao dude hiéu qua van hant
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Xay dung thi truong dit va bat dong san...

ctia thi trudng tai chinh va cudi cing van
dat nén kinh té vao trang thai thiéu von

trién mién hoic réi loan tai chinh.

Cung vdi mdt hé théng cac van ban
phap ly con nhiéu bat cap, qua trinh van
hanh cua thi truong dat dai va bat dong
san ¢ Viét Nam trong giai doan hién nay
khong tranh khoi su can thiép hanh chinh
d mét muc do dang ké. Qua trinh nay
khéng chi lam cham tré cac giao dich do né
chtta dung nhiing thu tuc qua phién ha va
ton thoi gian, ma con tao ra nhing ké ho
cho tham nhung qua cd ché "xin - cho", lam
méo gia ca va gay that thoat nguon thu
ngan sach. Luat DAt dai méi cua Viét Nam
dang tao ra mét khuén kho phap ly thuan
lgi cho su phat trién cua thi trudng dat dai
va bat dong san, nham khac phuc nhiing
khé khan dude dé cap ¢ trén. Tuy nhién,
ban than Luat Dat dai va qua trinh thuc
hién né van con chia dung nhiéu diém bat

cap.

C6 thé nhin nhan nhiing khia canh sau

day nhu 1a mot vai goi y dé khai dong thi
truong dat dai va bat dong san ¢ nudc ta.

1. Qua trinh dang ky dat dai1 bao gom
‘hai phan la dang ky lan dau (cap so) va
dang ky bién dong, la qua trinh mang lai
‘cho dat dai va tai san tao lap trén dat mot
‘hinh thai biéu hién phéap 1y, nhd dé tai san
c6 duge mot dadi song von song song vdi doi
'song vat chat cua né. D6 la cac ching tu
ia‘ai dién so huwu quyén su dung dat, hodac la
dai dién quyén so hidu nha hay cdc céng
trinh trén dat.

‘ Dang ky tai san dat dai va bat dong
san la qua trinh mo ta tat ca cac tai san

\
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theo nhing tiéu chi chuan. Nho dé, mot hé
théng sd hitu chinh thuc thong nhat tao rg
kha nang so sanh va phan biét mot cach
nhanh chéng va khong ton kém giyg
nhiing nét tuong déng va nhiing diém khic
biét trong cac tai san ma khong phai xit |y
tung tal san mot nhu la nhung thu dic
nhat. Diéu quan trong can duge quan triat
la muc dich cta cong tac nay khong dep
thuan la tao ra cac ching ti xac nhan cic
quyén hgp phap cua nguci chu sé hoy
chung, ma quan trong khong kém con 3
lam cho nhiing chiing tit d6 c6 thé tham ga
vao luu thong, ¢6 thé dude mua ban they
cho nhing tai san thyc ma ching dai dién,
Nhiing ching tir tiéu chuan vé quyén
hitu chinh thic phai duge thiét ké sao chg
ching ¢ thé tao diéu kién dé dang cho viée
do luong cac thudc tinh chung va rién cuy
moét tal san. NoOi cach khac la cac tai sa,
phai dude mé ta va khai quat dac trung
theo mot cach thic khong chi phac hoy
duge tinh chat don chiéc cua ching ma coy
chi ra duge tinh chat tuong tu cua ching
véi nhing tai san khac, tu dé lam chy
nhitng su két hogp tiém nang dude ro ring |
han. N@u phu nhitng m3 t4 chudn 331 v
tai san ma khong luén luon cé6 san dé sy
dung, thi bat ky ai mudn mua, thué ha;
cho véy dua trén tai san do déu phai tié,
tén rat nhiéu cong sdc cho viéc so sanh v,
dinh gia n6 theo nhing tai san khac - vg)
ciing 1a nhing tha khong c6 mo ta chuar,
va chic chin diéu nay sé lam giam tdc 4
hay tham chi la lam mat co hoi kin}
doanh. Vi thé can dau tu du muc cho kha,
soan thao thiét k& ho so va ching tit mi,
cing nhu viée luu gitt hd so qua thoi g

va khong gian.
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Cho tdé1 nay, tru dat nong nghiép,
mung loai dat khace c6 ty 1é chua dang ky
k£ 16n va do do chua du diéu kién dé
tiam gia giao dich. Ly do cua tinh hinh
my ¢6 phan do ban than cac quy dinh
t1iéu tinh kha thi, c6 phan do nhan thuac
c1z cac dia phuong va dan chung chua
dirg muc, va trong mot chiung muc dang
¢, nhing hinh thai phi chinh thic van co
hén hap dan vi ching dap tng nhing lgi
htrude mat cia mot bo phan dan cu. Can
nio diéu kién dé ngudi dan diang ky dé
@arg khi c6 bién dong, déng thoi tuyén
ruvén dé dan hiéu loi ich va thuc hién.

2. Khung phap ly cho viéc thue thi cac
wrén cia nguoi s dung dat can duge cai
+61 dé tang thém tinh nhat quan, tinh thi
rwng va kha ning cudng ché thuc thi.
(a1 giam bdt nhing han ché vé quyén
roig giao dich, md rong dién doi tudng
wic tham gia thi truong bat dong san,
tht cac doanh nghiép, cac to chic su
\g11ép, cac ca nhan va t6 chic nude ngoai.
'a1g nhiéu doi tugng tham gia giao dich,
arg nang cao tinh canh tranh va hiéu qua
hi truong. Mat khae, cac cd ché, thu tuc
ar dude quy dinh ro rang dé dap ung
thing nhu cau dong, nhu nhu cau chuyén
ae dich kinh doanh, pha san, di doi,
hiyén déi tru sd, cho thué lai.v.v.. Nhing
ot dong nay cung khong ngoal muc dich

ac tauan 1gi cho viée thye thi cac quyén.

Dong thoi, bén canh viée kién quyét
61 bo co ché xin - cho, phai giam t6i da su
a1 “hiép cua Nha nudc vao cac giao dich
édit dai, don gian hoa cac thu tuc chuyén

jwén cua ngudi st dung dat. Can cai tién

thu tuc hgp déng theo hudng chi quy dinh
khung. danh chd cho nhing thoa thuan b
sung, dac biét 1a tu thoa thuan vé gia ca
ma khong co6 su can thiép tu bén ngoai.
Cuéi cung la phai hoan thién co ché xu ly
tranh chap va cudng ché hiéu qua.

3. Tao cac thé ché& hd trg thi truong
gdm phat trién hé thong thong tin, cac to
chic tu van, dich vu mua - ban bat déng
san. Thi truong dat dai va bat déng san
mang nang tinh bdt dé1 xing théng tin,
tiém nang dau cd va rui ro cao. Boi vay,-
viée xdy dung mot hé thong thong tin
thudng xuyén vé thi truong dat dai va bat
dong san sé cho phép thi truong hoat dong
théng thoang, giam chi phi giao dich, tang
hiéu qua thi truong. Van dé quy hoach va
cong khai thong tin vé quy hoach phai
duge col la moét trong nhing khau trong
tam cua qué trinh phat trién thi truong
bat dong san. Can som hinh thanh hanh
lang phap ly cho hoat dong cua cac trung
tam dia 6c; siéu thi dia dc; cac trung tam
ma1 gidi, dich vu cho vay, thanh toan, phat
mai. Cac thé ché nay can duge hinh thanh,
cung c6 va hoat dong theo hudng ngay

cang mang tinh chuyén nghiép.

Trong so nay, thanh phan c¢6 vai tro rat
quan trong la cac trung tim dinh gia bat
dong san. Nhing trung tam nay tham dinh
gia khong phan biét cong, tu, dudi dang cac
cong ty tu van ve dinh gia dat va céac coéng
trinh gidn véi dat hoat dong theo mot quy
ché& chung, dap Ung cac nhu cau su dung
gia khac nhau theo nguyén tac hudng phi
dich vu. Cang vdi viéc nay la tang cuong

dao tao cac chuyén gia vé dinh gia theo
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Xay dung thi truong dat va bat dong san...

nhitng chuan muc quéc té, va ban hanh
nhing quy ché vé dau gia, dau thau cong
khai QSD dat nham nang cao hiéu qua su
dung dat va tang thu ngan sach.

4. Day manh cai cach hanh chinh trong
linh vuc nha dat, theo hudng céng khai,
don gian. va thuan tién cho dan; giam té1
da thu tuc hanh chinh va can thiép hanh
chinh vao cac giao dich trén thi trudng bat

dong san.

Nhiing thu tuc trong giao dich trén thi

trudng bat dong san cé lién quan téi nhiéu

khau trong hé thong hanh chinh, nhu th,
tuc giao dat, cho thué dat, dén bu v
chuyén muc dich su dung, thu tuc xac la,
quyén su dung dat, quyén sd hitu tai sar.
tha tuc cong ching, thé chap, thanh ly v,
phat mai tai san; thu tuc cap phép xa
dung. Chinh su phuc tap caa cac thu tu
nay, theo dé la hanh vi nhiing nhiéu cu;
mét s6 quan chic hitu quan, 1a yéu td lan
cho nguoi dan khong muon tham gia va
nhiing giao dich chinh thic ma tim nhin;
con dudng khac dd tén kém thoi gian v
tién bac hon.
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SETTING UP THE LANDS, REAL ESTATES MARKET TO DEVELOP THE
CAPITAL MARKET IN VIETNAM

Dr. Tran Thi Thai Ha

Faculty of Economics, Vietnam National University, Hanoi

Tiee are two preconditions for the capital to be drawn from lands and real estates.
F's, hsse assets should be represented by a legal formal document (such as title deeds,
lac use right certificates). Morever, all of them should be connected into an single legal
Polerty system. Second, there should be an active market for these underlying assets

bforea inancial market can be well-developed.

M thig process, designing the standard form of legal documents is very important task,
1ths: ¢ocuments is to be traded in the market. Documents should bear full information of
nt orly similarities but also differences between assets. This make them could be
ealizted and compared with each other easily and quickly. Morever, they have to be

udeted and kept carefully over the time and space.

Wleq these conditions were met, lands and real estates would have a parallel life as
catal Their representatives (legal documents) could be easily accepted as colaterals for
cala' by lenders, and then motgages could be securitized to enable bankers to get their
colial Lack. On the other hand, lands and real estates could be used as contribution to
euly in the corporations. Thus, market for lands and real estates can improve

casdarably the development of the capital market.

To develop the market for land and real estate in Vietnam, first of all, the single formal
Phperty system should be established. The legal framework for the land and real estate
t?dnz should be improved in the direction of removing obstacles to the formal trading.
Tere should be several supporting agencies providing such services as information
anlssing pricing. brokerage, marketing and settlement, and so on. And finaly, the

IMmnstrative intervention should be minimized.
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