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TRACH NHIEM HINH sy CUA PHAP NHAN
TRONG LUAT HINH sy NUOC ANH

Trinh Qué;

1. Dbatvan dé

Mot phap nhan véi tv cach nhw vay cé thé bi budc phdai chiu trach ihiét \ir
(TNHS) vé cac hanh vi pham toi dugc thyc hién trong khudn kho céac loat
phap nhan hodc vi lgi ich cia phap nhan khéng ? Hay noi cach khac, phap nhrc. |
duoc coi la chl thé cua tdi pham hinh sy khong ? Cho dén gira thé ky XIX cau r i
van dé nay la khong thuén, thi sau dé nguoc lai nguyén téc trach nhién hiih XJ,
phap nhan (TNHSCPN) khong nglrng phat trién. Nhitng ly do cla sw phat triéi  J .
V@i trng nuwéc la khac nhau.

P4u tién, trong thwc tién xét x, TNHSCPN duoc xac lap tai Arh, su lg
banh trwvéng ra toan bd cac nuwéc theo truyén théVig thong luat (Comn)r 1W
TNHSCPN dwgc ghi nhan tai Diéu 207 BLHS mau ndm 1962 cta My. Hién na, *0
Toi cao nwéc nay da chdp nhan tinh chdt hién dinh cla nguyén tic nay. Cn<i-d
thira nhan TNHSCPN tai diéu 2 BLHS. Ngoai ra, TNHSCPN con dugc chap nlutifl1
phap luat hinh su cla uc, Na-Uy. Tai chau Au luc dia, mot s8" nudc vao nira cdi h k
XX cling da lai thiét 1ap nguyén tic nay trong luat thuc dinh nhw: Ha Lan nai 9q
doéi véi cac toi pham kinh té va dén nam 1976 - d6i véi moi tdi pham; Bo Pao Ih ru
1982, Phap nam 1994; Phan Lan nam 1995. Gan day nhat la Vuong qudc Bvy
théng qua Luat ngay 4/5/1999 da chinh thic thira nhan TNHSCPN. Hién nay, h CN
TNHSCPN dwoc ghi nhan tai Diéu 5 méi va mot so diéu khoan khac trong bo ia dli
s (BLHS) hién hanh cuia nudc nay. Nguyén tdc TNHSCPN ciling duvoc ap dun t<
s6 nudc Chau MY la tinh nhw Achentina, Chi-Lé&. Con tai chau A c6 Nhat,
gan day la Trung quoc véi viéc thong qua DPiéu 30 va Biéu 31, Tiét 4 Chudng i\ ;jrC
1997, ché dinh TNHSCPN da chinh thtc dwgc xac lap.

Truéc sy phat trién cda TNHSCPN nhu vay, nén dad c6 nhiéu cong tr.n r>hn
clru clia cac hoc gid nuéc ngoai vé van dé nay, thuong la theo huéng so sanh [1]

0 Viét Nam, ché do trach nhiém phap ly cia phap nhan néi chung da doc-i'
nhan ttr lau trong céac Iinh vyc Ludt Hanh chinh, Déan sy, Kinh té va Lao donj
trong Iinh vec Luat Hinh sy, cho dén nay ching ta chi chdp nhan nguyén ti: MS?
nhan, con phap nhan khdéng phai chiu TNHS (societas non delinquere potest i,y
gidi phap da duoc chia xé boi dai da s6 cac luat gia va nha lam luat nuéc ta.

Trong qua trinh xay dweng BLHS méi, Ban soan thdo du an va mét STia:iti
hoc phap ly cling da dé cap dén van dé TNHSCPN [2]. Bang tiéc, BLHS duwo; u*
khoa X théng qua ngay 21.12.1999 lai chwa ghi nhan ché dinh quan trong ra \n.
lam luat cho rang: “Hién nay vin dé nay ddi v6i ta con méi, y kién con khacniu,d
dwoc tiép tuc nghién ctu k§y hon, chua that chin. Viéc b6 sung chi dat ra khicciviit
kién [3].
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Trong b6i canh hién nay, khi Viét Nam dang tién hanh xay dwng Nha nu6c phap
quyén XHCN, thuc hién Nghi quyét 08 ciia B6 Chinh tri vé cai cach tv phap, héi nhap
kinh té qudc té, viéc nghién ctu phap luat nwéc ngoai, trong do c6 Luat hinh sy la viéc
lam can thiét khong chi vé mat khoa hoc ma két qua nghién clru sé gép phan tich cuc
cho hoat dong lap phap hinh su cla nuwéc ta, gilp cac nha lam luat Viét Nam tiép can
nhirng kinh nghiém hay cla cac nudc trén thé gi¢i, dé tir do ti€p tuc stra dbi, b6 sung va
hoan thién cac ché dinh tuong (ng trong BLHS hién hanh, trong dé c6 ché dinh
TNHACPN, nham dam bao viéc xt Iy vé hinh sy cong bang hdn, hiéu qua hon. Vi 1& do
trong bai viét nay tac gid xin gi6¢i thiéu két qud nghién cttu nhirng kinh nghiém cua
Vuwonr qudc Anh trong hoat dong lap phap va ap dung phap luat hinh su lién quan téi
TNHSCPN.

2 Vai iét vé sy hinh thanh va phéat trién cta ché dinh TNHSCPN trong luat
hinh sy nudéc Anh

TtvHSCPN duoc thira nhan va lan tod khdp chau Au cho dén thoi ky Cach mang
Phap 1739. Sau d6, do cac nudc xac 1ap nguyén tdc ca thé hoad hinh phat trong Luét
hinh sy nén dan t¢i hé qua khdng chi xo4 bé ché dinh TNHS vé hanh vi clia ngudi khéc
ma con yox bd cad nguyén tic TNHSCPN [4]. Tuy nhién, ngay vao giira thé ky XIX, Anh
qudc xidt phat tir chinh sach hinh sy va nhirng ly do kha thwc dung da tai thiét 1ap
TNFSCPN. Nghién ctu cac an 1é cta cac Toa an Anh lién quan téi TNHSCPN cho
thd> trong thoi ky dau, nguyén tdc nay duoc &p dung véi cac tdi vo y duoc thwc hién
dwdi hirh thiec khéng hanh dong, tic la truong hop mét phap nhadn khong thyc hién
nghTa VI thudc vé phap nhan va vi ly do ctia s khéng hanh ddéng nay ma phap nhan da
pham rrét toi gay hai cho cong doéng. Viéc budc phap nhan chiu trach nhiém vé loai toi
phan ni\ s khong gdap khé khan, vi pham mot tdi nhuw thé khdéng doi hoi bang ching
vé Ui (neis rea), va cing khong doi phai dvoc thuc hién bang hinh thitc hanh dong [51.
Tho giinsau do, trong m6t sé vu an, Toa an Anh da tuvén phat phap nhan phai chiu
TNHS Uicac tdi gay hai cho cong dong (regulatory offences or public welfare offences),
kITow aii tTolé trudng hop tdi pham nay duoc thuc hién bang khéng hanh dong ma ca
trorg t'ltfng hop hanh doéng pham t0i vi pham nghTa vu phap ly gay hai cho cdng
dorg|6 nheo Leigh su m& rong TNHSCPN d6i véi loai tdi pham nay la boéi sy phat
triel citt trich nhiém thay thé (vicarious liability) trong law of torts [7]. Tl d6 hat dau
SU )haitiién quan trong ctia chédinh TNHSCPN trong Luat hinh sw cua nwéc /?0y[8]

Cuéi thé ky XIX, c¢6 mot quyét dinh ndi tiéng cla Toa an, ma sau nay thwong
xirén tuCt rhéc téi, lién quan téi vu an “The pharmaceutical Society. V. The London
ani pr>vn:ul Supply Association Ltd” ndm 1880 tuyén phat mdt phap nhan vé tdi phi
baig M xi iho (defamatory libel). Trong dé, Lord Blacburn nhé&n dinh: Trong mot
mic d( riidtdinh, toi dong y la phap nhan khdéng thé pham mot trong tdi, khéng thé bi
phit ti phat tu la loai hinh phat dwoc luat quy dinh d6i véi trong tdi dang dé cap
déi Votpiép nhan khdng thé bi treo ¢6 hodc bi phat t& hinh néu hinh phat nhu vay la
hiib pvA tron&t6i duoc dé cap dén; cling twong tw, trong nhitng trudng hop nay.
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mot phap nhan khoéng thé pham mot trong tdi. Nhung, hinh phat tién cé tha budc met
phap nhan phai chiu va phap nhan nay cé thé tra tién boi thwong thiét hai vat Vi
vay, téi hoan toan khdéng dong y, bdt chdp nhitrng dé nghi clGa Lord Justice
Bramwell...véi quan diém cho rang mot thwc thé phap ly duoc thanh lap voi mat dich
phat hanh bao chi, khong thé bi xét xr va tuyén phat mot hinh phat tién  hoac Vi
quan diém la mot phap nhan gay hai cho cong dong nhung lai khong thé fhira nhan
phadp nhan nay pham t6i gay hai d6 hodac mot tdi twong tu” [9]. Quyét dinh nav cla
Nghi s (Lord) Blacburn cé d&nh hwéng lén, béi d6 la cia mot thanh vién Thuir.g nghi
vién (House of Lords).

Sau nay ndi dung quyét dinh trong vu an trén dugc Toa an phic than. (Court of
Appeal) vién dan trong phan quyét vu an Triple Safety Glass Company Ltd V
Lancegaye Safety Glass Ltd. nam 1934 [10], ma theo dd, mét cong ty TNH i (limited
company) da bi cdo budc vé mot téi phi bang (libel).

Mot sy ti€n trién quan trong cla nguyén tic TNHSCPN duwgc danh céi voi su
hinh thanh cda ly thuyét dong nhat héa. Theo ly thuyét nay, nhirng quyét iinh duoc
ban hanh, dwoc thwc hién b&di mot s6 nguoi lanh dao nhdt dinh cé anh hwdng cii: phap
nhan dugc coi la tvong tv nhv nhitng hanh vi cta chinh phap nhan. Ly thuyit nay tim
thay nguon goic cta n6 & phan quyét trong vu an “Lennard’s Carrying Companv Ltd V
Asiatic Petroleum Company Ltd” nam 1915 [11]. Giai doan dau, ly thuyét nay 'hu yéu
dwgc 4p dung trong ITnh vuc Luat Hang hai. Trong linh vuc Luat Hinh sy, sa* met thoi
gian dai do du, cudi cung, trén c& sé ly thuyét vé sy dong nhat, cac Toa an Am u nhat
tri 1a TNHSCPN c6 thé dwoc ap dung ddi voi cac tdi pham khéac- cac odi cda h)c man
cac dau hiéu khach quan va ca cac dau hiéu chu quan (actus va mens Tea) (hir thono
chi déi voi cac tdi theo ché dd trach nhiém khach quan khéng can co baig (hing vo 16i
(strict liability).

Trong phan nhan dinh vé vu 4n “H.L. Bolton (Eningeering) Corr.par.yLd \ TJ
Graham & Son Ltd. ndm 1957” [12], Lord Denning da so sanh céng ty viici ihu nhu
sau: “Mot cong ty c6 thé, véi nhiéu danh nghta, duoc so sanh véi cor tgid.N) ’6 bo
ndo, co trung tam than kinh, kiém tra nhirng gi né lam. NO6 cling cd tay # cin (dig cu
va hanh dong theo cac ménh lénh cta hé than kinh trung vong". Mac du kttluh niv
khéng chiém mot vi tri quan trong trong luat Anh chiéu theo cac qu7 inl cii in le
nhwng n6 c6 tam quan trong 16n bdi danh tiéng cta Lord Denning. Lori N lin*r tianh
vién cla Toa &n phic thdm (Court of Appeal) da vién dan trong vu at ‘V'tirGihess
Son& Company (Dublin) Ltd.v. The Freshfield (owners), The “Lady Gimioe*) nam
1965” va vu an “John Henshall (Quarries) Ltd.v. Harvey ndm 1965', J(hi Itmhall
(Quarries) Ltd.v. Harvey nam 1965[13].

Ly thuyét dong nhat hoa cubi cung da dwgc 4p dung théng nhat t'oigtfcigluat
hinh sy clia nwéc Anh tr nam 1971, ké tir khi cé quyét dinh tro.H 'u ai f1esco
Supermarkets Ltd. v. Nattrass” fTesco Supermarkets Ltd. v. Nattrass’Ul]

Toém lai, cho dén nay, mac du khéng c6 sv phap dién hoa chinh tiic.lia hni 'V
ctia Vwong quéc Anh da chinh thirc thira nhan: TNHSCPN la mot novén & (hir.o
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)idp ihir chiu trach nhiém hinh sy cung mot tw cach nhu d6i véi thé nhan vé nhiing
0 fhin ‘heo ché do trach nhiém khach quan va trach nhiém thay thé. Phap nhéan
ini thiichiu TNHS d6i voi nhitrng tdi pham khac, néu nhirng t6i pham nay dugc thuc
;ilir t0i mot trong nhirng ngudi c6 trach nhiém kiém tra “controlling officer” hanh ddong
tr>rg ibuon kho chirc ndng cla céng ty véi mic do “mens rea” can thiét.

3.Mlng vedng méc cla Toa an khi 4p dung nguyén tic TNHSCPN va cac
ga l+xup khac phuc

fia: voi tinh hinh 6 cac nuwéc theo truyén théng chau Au luc dia, trong Luat cla
Alt, rINHSCPN ton tai tr lau va dugc thiét lap trén co s& cac an lé cua Toa an chi
KiOif phai goi I1én tlr cac tranh luan khoa hoc. Nhu vay, khdng c6 nghia viéc dwa ché
dni rNHSCPN vao trat ty phap luat nwéc nay la khéng c6 tré ngai, khd khan gi.
Isgiiéi QUU cho thay nhitng kho khan ma Tham phéan gap phai cling la nhitng kho
kidon TilLyén nhan) dan dén nhiéu nwdc dén nay van chua chdp nhan TNHSCPN dé la:

i) Trong mot thoi gian dai cac Toa &an cho rang phap nhan (corporation) la mot
tlIC hé triru tvong khoéng c6 kha ndng tw minh hanh dong. N6 chi c¢6 thé hanh déng
gai iép thdng qua nhirng ngudi lam thué hodc nhan vién cia phap nhan[15]. Ciing
tioigty, Toa an ghi nhan rdng phap nhéan khéng c6 kha nang nhan thitc, khéng co y
ti 7arrong mudn ca nhan, do d6 n6é khéng thé pham 16i (mens rea) [16].

b)Yé hinh phat, cdic Tham phén cho la ngoai trir hinh phat tién, cac hinh phat c6
Ciéi 1hu t&r hinh, tu giam, cac hinh phat nhuc hinh...khdng thé ap dung duoc doi véi
Impnkan.

¢) Ngoai ra, vé td0' tung, c6 mau thuan ndy sinh gitta viéc 4p dung TNHSCPN v6i
iv 10 16 clha t6"tung hinh sy Anh lién quan t6i cac tdi it nghiém trong khong can céao
taigvl dwoc xét xr theo thd tung rat ngén (offences triable on indictment). Thuc té,
Iéi (Uantdi kiéu td tung nay, tredc nam 1925 Toa an khong chap nhan bi cdo dwoc dai
ciéi,ma ho phai twv minh c6 mat tai phién toa. Nhw thé, dwdi con mét cac quan toa, mot
Itnpnidn khong thé thoa méan doi hdi nay.

d Dén thé ky XIX, mot s6 tdc gia va tham phan dwa trén co s6 hoc thuyét vé
laih \i vwot qua quyén han (ultra vires) [17], cho rdng sé& khdéng thé ap dung
rNH3CPN dbi voi cac cong ty cdng cong (statutory Corporation or public Corporation).

1ng truéc nhirtng khé khan néu trén trong ap dung trdch nhiém hinh sy do6i voi
ihipman nhuw, cac Toa an Anh da duwa ra cach gidi quyét nhv sau:

E6i v6i quan diém cho rang phap nhan khong thé tv minh hanh dong, trong thoi
un lau cac Toa an nhan dinh, phap nhan duy nhéat chi cé thé bi truy ctu TNHS vé
0ikiong thi hanh khi cé nghTa vu lam (nonfeasance) [18]. Sau d6, cac tham phéan lai
hip nhan gidi phap: phap nhan c6 thé chiu TNHS cling mot tv cach nhw tat ca céac
ouster trén co s& cia ché dd trach nhiém thay thé (vicarious liability), téc la buéc phap
ihh phai chiu TNHS vé tdi pham dugc thwc hién béi ngudi khac (la nguwdi cé vi tri lanh
a) reng cong ty duoc phap nhan ay quyén thuc hién nhitng nhiém vu...). Cac Quan
0i /n 1 Dang long voi giai phap doi x voi phap nhan nhu thé nhan. Méc du trong thuc
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té, mot so* phan quyét cla Toa an cho thdy cé do dv khi ap dung né. Cud) cirg. AC
tham phéan chdp nhan ly thuyét déng nhat hoa.

- V6 quan niém cho rdng phap nhan la mot thuc thé triru twong nén ro ¢oig
thé pham 18i hinh sy. Giai phap khic phuc kho khan nay phu thudc vao loa. tiipkan
c6 lién quan. Doi voi cac tdi pham theo ché dd trach nhiém tuyét déi hay Gd gci a
khach quan (strict liability) thi khéng c6 khé khdn gi, vi véi nhitng tdi pham 1V ildig
can cé sy ton tai cua 16i. D6i voi cac tdi pham theo ché dd trach nhiérr hiy tie
(vicarious liability) cac Tham phéan chdp nhan gidi phap coi phap nhan co he chu
trach nhiém ddi véi 16i clia nguoi khéac, chi yéu l1a déi véi nhitng vu an lién |UU O
nguyén tdc Oy quyén. Culi cung, cac tham phan chdp nhéan ly thuyét déng nhiihca

- Sau cung, lién quan téi viéc ap dung hinh phat. Luat cia Anh tu heénclé dii
voi phap nhan pham tdi chi 4p dung hinh phat tién, con cac hinh phat twéc bachin
ché tv do than thé hién nhién la khong ap dung dwoc doi voi cdc phap nhan piamtu.
Trong an 1é cling dd dé cap dén nhu trong vu an “The pharmaceutical SocietA T rie
London and Provincial Supply Association Ltd” nam 1880 da néu trén.

4, Khai niém phap nhan véi tv cach la chu thé cia TNHS

Trong luat cta Anh c6 hai thuc thé: thé nhan (human being) va phap r.h;n (hga
person).

Thuc thé cé tv cach phap nhan trong Luat ctia Anh c6 thé la mot t6 chirc hcai A thi.

4. 1. Thyc thé t6 chic lién két "corporation agregate"ia cac cong tylanf Jy
theo luat Cong ty 1985 (Companies Acts), bao gdom mot nhom cac thanh v.éi (6tlé
thay doi vé s6'lvong theo thoi gian.

Khai niém cbéng ty (company) trong luat cia Anh c6 ndi dung rat rong, ri orc
hiéu 1a mot t6 chirc dwoc cac ca nhan lién két lai thanh 1ap nham muc dich kinl cmrii,
hodc nham thuwc hién muc dich khéc. Theo Luat cong ty nam 1985 c6 3 kiéu :0if t:
Cong ty TNHH c¢6 phan (company limited by shares); Cong ty bao chirng (onpiiy
limited by guarantee); Cong ty trach nhiém vé han (unlimited company) la nét din;
cong ty cé dang ky kinh doanh va cac thanh vién cla cong ty c6 trach nhiém M hai '\
cac khoan no cua cdng ty.

Hau hét cac cong ty nay la theo hinh thic hgp nhat va vi thé n6 cé tv cahpid)
nhan khac véi tv cach phap nhan cuta cac thanh vién céng ty. Viéc hop nhat na7iotli
duoc cong nhin bang cach dang ky, hoic la theo Luat cong ty 1985, hodc la the lu.t
tw phap hoac la xin gidy phép thanh lap clla Hoang Gia. Mot cong ty c6 thé die him
Iap theo hai hinh thtc: cong ty tv nhan hodc céng ty cong cong. Theo Luat hinl af ;u
Anh, tat ca cac cong ty néu trén déu co thé la chu thé clia TNHS, tkc la n6 cotléolai
toi va phai chiu TNHS. Nhan day cung lvu y la, Luat cta Anh khdéng c6 pkai hin
luat cong va luat tv nhuw la & cac nwéc chau Au luc dia, nén cling khéng cé swpiai )it
phdp nhéan theo luat cdng hodc theo luat tw.
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4.2. Thyc thé ca thé (corporation sol) chi c6 mot thanh vién va nhirng nguoi
ké thira thanh vién d6, vi du N# hoang/ Crowns.

Véi Luat gidi thich cac dao luat nam 1978 (Interpretation Act) cia Anh, ma theo
d6 4.hai niém “person” bao gom ca tong thé nhirng ca nhan lién két voi nhau mac du
nhitrag nhom, hoi hoac hiép hdi d6 (unicorporated association) trong thwc té khéng co tw
cach phap nhan, tirc la né khong cd kha ndng hwdng cac quyén va ganh vac cac nghia
vu phép Iy nhat dinh. Nhitng nhém, hdi, hiép hdi nay theo luat hinh sw cia Anh van cé
thé coi la chd thé cita TNHS néu pham tdi [19].

Trén co so cac phan tich néu trén cho thdy phap nhan véi tv cach la chi thé cla
TNHS co6 thé la nhitng thuc thé td chkc hodc thuc thé cd thé co tw cach phap nhan
(corporations), nhwng ciing c6 thé la cac nhom, hdi, hiép hdéi... khong c6 tv cach phéap
nhan. Nhuv vay, c6 thé ndi, phap nhan véi tuv cach la chi thé TNHS rong hon nhiéu so
vOi ohdp nhan véi tw cach la chd thé trach nhiém dan su, kinh té.

5. Toém lai: Ti két qud nghién ctu ché dinh TNHSCPN trong Luat hinh sy
cO trté rt ra nhitng két luan sau:

1) Ké tir sau Cach mang Phap nam 1979, Anh la nwéc dau tién xac lap ché dinh
TNiSCPN trong phap luat hinh sy trén co s¢ cac an Ié, sau d6 TNHSCPN lan tod ra
toai bd cac nu6c trong truyén théng théng luat (Common law) nhuv My, Canada, Uc,
Na-Uy va Ha Lan (mac du nuéc nay theo truy&n théng Ludt chau Au luc dia). Hién
na* ché dinh TNHSCPN duoc ti€p nhan & nhiéu nwéc trén thé gioi.

2) Thuc tién dau tranh phong chéng tdi pham & Anh cho thdy tinh hinh tdi pham
c6 0 chirc va dac biét la cac vi pham do phap nhan thuc hién trén céac ITnh vuwc kinh té,
thiong mai, mdi trwdng... cang nhiéu va dién bién phic tap gay hau qua tac hai 16n cho
loi ich x& hoi. Drng trwdc tinh hinh do, vai chinh sach hinh sy mém déo nham nang cao
hi(U qua dadu tranh phong chdéng tdi pham nén Toa 4n Anh d& ap dunv TNHS doi voi
phip nhan, coi phap nhan la mot thuc thé xa hoi chi khong pMi la mot triru tuong
phip ly khéng phdi la con s6 cdng cua cac ca nhan. Thu” tliti xa hdi nay c6 sv ton tai
cat chinh né va voi tv cach do6 né phai ty min*' thiu trdch nhiém vé nhirng hanh vi
phim tdi ma n6 da thwc hién.

3) Trong qua trinh ap dung ché dinh TNHSCPN, cac Toa an Anh cling gap nhirng
tr< ngai ma chinh vi nhitng tré ngai d6 ma nha lam luat cta nhiéu nwéc hién nay (trong
dccd Viet Nam), ngap nglrng chuwa ti€p nhan nguyén tac nay, do la: phap nhan la mot
thic thé triru tvong phap ly nén khong co y tri, y thirc, khong c6 mong mudn ca nhan,
d( d6 khong thé tv minh thuc hién duoc tdi pham va ciing khong thé pham 16i hinh sy
diOc. Ngoai ra, doi voi phap nhan khéng thé ap dung cac hinh phat c6 dién nhu cac
hhh phat c6 tinh chdt nhuc hinh, t& hinh, t0 giam... Tuy nhién qua thuc tién xét xu,
cic Than phan Anh da dwa ra nhitng giai phap khac nhau dé co6 thé ap dung ché dinh
TAHSCPN. Mot trong nhirng gidi phap dé ma hién nay phap luat hinh sy nwéc nay da
hian toen chap nhan. D6 la ly thuyét dong nhadt hoa ma theo ly thuyét nay mot so"
ivuoi chu yéu c6 quyén quyét dinh trong phap nhan (théng thuong la nhitng nguwoi lanh

Anh



Trach nhiém hinh sw cia phap nhan trong luat.. o5

dao hodc nguoi duoc Uy quyén cla phap nhan) dwoc dong nhat hoa véi phap nhan téi
muc cac hanh vi ma ho thuc hién vi lgi ich cia phap nhan ludn ludn dwoc danh gia nhw
la cac hanh vi cla phap nhan. Toan bd yéu to 16i thudc vé nhitng ngudi nay cung dwoc
coi la cia phap nhan. Con vé hinh phat, do sv phat trién manh clGa hinh phat tién nén
phéap luat cia Anh ty han ché la déi véi phap nhan pham tdi chi c6é phat tién la hinh
phat duy nhat dwoc ap dung(**\

4, Trong thuc tién xét x va theo giai thich trong Luat giai thich cac dao luat
nam 1978 da coi phap nhan véi tv cach la chl thé cita TNHS c6 thé la nhitng thuc thé
t6 chirc hodc thwc thé ca thé cé tuw cach phap nhan (corporations), nhwng ctng cé thé la
cadc nhom, hoi, hiép hoi... khdong co tw cach phap nhan. Nhw vay, phdp nhé&n voéi tu cach
la chd thé TNHS rdong hon nhiéu so voi phap nhan voi tv cach la chd thé trach nhiom
dan sy kinh té.

5. Phap nhan c6 thé bi truy ctu TNHS vé hdu hét cac tdi pham duoc quy dinh
trong thong luat (common Law) va luat thanh van (statute Law), chi trir moét sO toi
nghiéit. trong va mot so toi do ban chat cla n6 nén phap nhan khong thé thwc hién dwoc
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CRIMINAL RESPONSIBILITY OF
LEGAL ENTITY IN BRITISH CRIMINAL LAW

LLM Trinh Quoc Toan
Faculty of Law, Vietnam National University, Hanoi

Criminal responsibility of Legal entity is a recent problem in Vietnam.
Nowadays, there are a few projects on this issue. Therefore, it is really necessary to
research the experience of other countries. In this article, the author showed his
research on Criminal responsibility of Legal entity in British Criminal Law. Based on
the factual situations of other countries and Vietnam in the process of receiving this
institution, the author analyzed briefly the application and development process of
Criminal responsibility of Legal entity in British Criminal Law basing on legal
precedents of the Courts. Therefrom, the author pointed out the difficulties which the
courts experience in factual application of this institution and how to solve it. It is the
precious experience which we should study. In this article, the author showed and
analyzed the scope of Criminal responsibility, the conditions of regulating Criminal
responsibility of Legal entity in British Criminal Law. At the end of the document, the
author drew 5 conclusions which are also basically characteristic of Criminal
responsibility of Legal entity in British Criminal Law.



