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Tém tat: B luat té tung hinh sy (BLTTHS) 2015 qui dinh nguyén tic kiém tra, giam sat trong
t6 tung hinh sy (TTHS) (Piéu 33) da hinh thanh nén co ché giam sét ciia co quan dan cu, dai biéu
dan ctr di voi hoat dong TTHS. Co ché giam sat nay da phat huy tich cuc vai tro giam sat dbi véi
hoat dong TTHS, da han che dugc sy lam quyén trong hoat dong TTHS cua cac co quan co tham
quyén, ngudi c6 tham quyen tién hanh td tung, phat hién vi pham, kip thoi yéu cdu cac co quan, to
chire, ca nhan lién quan khic phuc. Tuy nhién, thuc té hoat dong giam sat cta co quan dan ctr, dai
biéu dan cir d6i v6i hoat dong td tung hinh sy con nhiéu bat cap, han ché 1am cho chét luong td
tung chua dat dugc hiéu qua nhu mong mudn; quyén con ngudi, quyén cong dan con bi xdm
pham, loi ich nha nudc va trat tu phap luat chua dugc bao dam, cong 1y chua dugc ton trong, doi
hoi phai duge khic phuc. Bai viét tap trung rd cac yéu cau va kién nghi khic phuc han ché hoat
dong giam sat cia co quan dén ctr, dai biéu dan cir trong t6 tung hinh su.

Tur khoa: Giam sat, quéc hoi, hoi déng nhan dan, t6 tung hinh su, Co quan dan cir, Pai biéu dan ctr.

1. Xu hudéng lam quyén trong viée thuce
hién quyen luc nha nudc mang tinh tat yeu do
d6, va dé han ché, khic phuc cac quoc gia
thuong dit ra co ché kiém soat quyén luc. Cach
thire dugc nhiéu quéc gia sir dung 1a co ché dbi
trong, kiém soat giira cac quyén lap phap, hanh
phap va tu phap. Do vdy, hoat dong tu phap,
trong d6 c6 hoat dong TTHS dugc dat trong
mdi quan hé dbi trong, klem soat do va huong
téi viéc giai quyet quyet vu an khach quan,
cong bang, cong khai, dan chi bao dam quyén
con nguoi va trat tu phap luat. “Trong Nha
nuée phap quyén, cac co quan quyén lyc nha
nu6e khong chi phai hoat dong trong khuon kho
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phap luat ma con bi gidi han bdi phap luét.
Phap luat khong chi 1a c4i ma cic co quan
quyén luc nha nudc phai tuén thi ma con la
phuong tién dé han ché chinh quyén. Do do,
Nha nudc phap quyen 1a Nha nudc ma quyén
luc ciia n6 dugc gidi han dé tranh viéc xam
pham cac quyén va tu do cua cong dan” [1].
Chinh vi vdy, & da phan cic nudc “gidm sat cia
Nghi vién thudng chi tap trung vao giam sat ctia
chinh phii (nhanh quyén lyc hanh phap); khong
giam sat tu phap, nguyén thii quoc gia, chinh
quyén dia phuong...” [2]. Nghi vién khong
giam sat tu phap, do Toa an 1a co dai dién cho
nhanh quyén tu phap trong thé chan kiéng,
klem ché, dbi trong voi lap phap va hanh phap,
1a tAm khién cudi cung dé bao vé quyén va céac
tu do co ban cia nguoi dan; mat khac toa an
con co chuc nang xét xir ca 1ap phap va hanh
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phap nén “chuc ndng gidm sat cua Nghi vién
khong thé bao gom giam st tu phap” [3].

O nuée ta quyén lyc nha nude 1a thong nhét
trén co s phan cong, kiém soét giita lap phap,
hanh phap va tu phéap, nén trach nhiém giam sat
hoat dong tu phap ndi chung va hoat dong
TTHS néi riéng duge dat ra cho co quan dan
ctr, dai biéu dan ctr, trong d6 vai tro dic biét
quan trong thudc vé Qubc hoi — Co quan quyén
luc nha nude cao nhit. “Quyén luc khong duoc
kiém tra, giam sat, kiém soat chit ché sé bj tha
hoa, lam quyén di nguoc lai mong mudn va loi
ich ctia nhan dan” [4]. Trén tinh than d6, Luat
t6 chtrc Qudc hoi, Luat to chirc chinh quyén dia
phuong, BLTTHS 2015... qui dinh chirc nang,
nhiém vu, quyén han va trach nhiém giam sat tu
phap trong t5 tung hinh sy. Nhitng qui dinh nay
d4 hinh thanh nén co ché giam sat ciia co quan
dan cir, dai biéu dan cr d6i voi hoat dong
TTHS, phat huy tich cuc vai tro giam sat ddi
voi hoat dong TTHS, dé han ché duoc sy lam
quyen trong hoat dong TTHS cua cac co quan
co thAm quyén, ngudi co thim quyén tlen hanh
t6 tung; phat hién vi pham, kip thoi yéu cdu cac
co quan, to chirc, ca nhan lién quan khic phuc.
Thong qua gidam sat cua co quan dén cu, dai
biéu dan cir, quyén con ngudi, quyén cong dan
duoc bao dam; loi ich ciia nha nudc va trat tu
phép luat dugc ton trong; han ché oan sai va bo
lot tdi pham trong td tung hinh sy. “Hoat dong
to tung hinh sy khong chi tic dong manh mé
dén ca nhan ngudi pham to6i ma con ddi voi ca
xa hoi, nham gilr gin an ninh, trat ty xa hoi, bao
dam phap ché, duy tri cong ly. Do vay, hoat
dong t6 tung cang phai chiu su kiém tra, co ché
giam sat khac nhau (co ché tu kiém tra bén
trong ciia mdi hé thong va co ché kiém soét bén
ngoai hé thong) dé bao dam cho cic co quan co
tham quyén t6 tung thuc hién ding phap luét;
bao dam cac vu an duoc giai quyét chinh xac,
khach quan; bao dam ton trong cac quyén con
ngudi trong cac tha tuc t6 tung duge phap luat
qui dinh” [5].

2. Pidu 33 BLTTHS 2015 qui dinh nguyén
tac kiém tra, giam sat trong td tung hinh sy, lam
dinh hudng cho kiém soat quyén luc tu phap,
theo d6 moi hoat dong TTHS cua Co quan co

tham quyén THTT, nguoi co thim quyén THTT
déu phai dat dudi sy kiém tra, giam sat ciia moi
co quan, to chirc, xa hoi. Nguyén tic nay qui
dinh thiét ché kiém tra va thiét ché giam sat;
Thiét ché k1em tra dugc ap dung cho Co quan
¢6 thim quyén THTT, nguoi c6 thim quyén
THTT nhu qui dinh cia Khoan 1, Diéu 33:“Co
quan, ngudi co thim quyen tién hanh t6 tung
phdi thuong xuyén kiém tra viéc tlen hanh cac
hoat dong t6 tung thudc thim quyén; thuc hién
kiém soat gilta cdc co quan trong viéc tlep
nhan, giai quyet ngudn tin vé toi pham khoi t0,
diéu tra, truy to, xét xu, thi hanh an”. Nhu vay,
kiém tra 1a hinh thirc kiém soat noi tai (kiém
Soat trong) cua cic co quan, ngudi cd tham
quyén tién hanh té tung; cic co quan, nguoi co
tham quyén tién hanh té tung c6 trach nhiém
kiém tra tinh hop phép, hop 1y, tinh ding dan
cua moi hoat dong t6 tung thudc trach nhiém
quan 1y, thuoc thim quyén cua minh. Bong thoi
cac co quan cd thim quyen tién hanh té tung
con c¢6 trach nhiém kiém soat 1an nhau trong
sudt qué trinh t6 tung giai quyét vu an. Giam sat
1a hinh thue kiém soat ngoai, 1a thim quyén cua
CO quan, t6 chire khong thude hé thong co quan
co tham quyén tién hanh té tung (co quan tién
hanh tb tung va co quan dugc giao nhiém vu
tién hanh mot sd hoat dong diéu tra), d6 1a: “Co
quan nha nuée, Uy ban Mit tran T6 qubc Viét
Nam va céc t6 chirc thanh vién cua Mat tran,
dai biéu dan cir co quyén giam sat hoat dong
cua co quan, nguoq ¢6 tham quyen tién hanh t6
tung; giam sat viéc giai quyet khleu nal t6 cao
clia co quan, ngudi ¢ tham quyén tién hanh t6
tung.” (Khoan 2, Piéu 33 BLTTHS 2015).
Theo qui ndy thi chu thé giam sat trong TTHS
1a cac co quan nha nudc, t6 chirc chinh tri - x4
hoi ma dai dién la Uy ban Mit tran T6 quéc
Viét Nam va cac td chirc thanh vién cua Mat
tran, dai biéu dan cir trong viéc giam sat hoat
dong cua cac co quan, ngudi co tham quyen
tién hanh t6 tung; giam sat viéc giai quyét khiéu
nai, t cao trong TTHS. Diéu 33 BLTTHS 2015
khong qui dinh co quan déan ctr (Quoc hoi, Hoi
dong nhan dan céc cip) 1a cha thé giam sat dbi
voi hoat dong TTHS, nhung Hién phap 2013
qui dinh Qudc hdi c6 quyén “giam sat tbi cao
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dbi voi hoat dong ciia Nha nudc” (Piéu 69)
trong d6 c6 hoat dong ciia co quan c6 thim
quyén tién hanh t5 tung. Tinh than nay cia
Hién phap dd duoc thé ché hoa trong Luat t6
chirc Quoc Hoi, Ludt t0 chirc chinh quyén dia
phuong. Piéu 6 Luat t6 chirc Qudc h6i nam
2014 qui dinh: “1. Qudc hoi giam sat t01 cao
viéc tuan theo Hién phap, luat va nghi quyét clia
Qudc hoi. 2. Qubc hoi giam sat t6i cao hoat
dong cua Chu tich nudc, Uy ban thuong vu
Quéc hoi, Chinh phu, Toa 4n nhan dan tdi cao,
Vién k1em sat nhan dan t6i cao, Hoi dong bau
ctr quic gia, Kiém toan nha nudc va co quan
khac do Qudc h01 thanh 1ap”. Hoac Luét td
chtc chinh quyén dia phuorng 2015, Piéu 19,
Khoan 8 qui dinh: “Gidm séat viéc tudn theo
Hién phap va phap luat & dia phuong, viéc thuc
hién nghi quyét cia Hoi dong nhan dan tinh;
giam sat hoat dong ctia Thudng truc Hoi dong
nhan dan, Uy ban nhan dan, Toa 4n nhan dan,
Vién kiém sat nhan dén cung cip, Ban cua Hoi
ddng nhan dan cap minh; giam sat van ban quy
pham phap luat cta Uy ban nhan dén cung cap
va van ban cta Hoi dong nhan déan cip huyén.”.
Nhu vay, viéc khong qui dinh trong BLTTHS
2015, co quan déan cir 1a chu thé giam sat dbi
v6i hoat dong TTHS 1a mot khiém khuyét,
chang nhimg khong thé hién dugc vai tro quan
trong ctia co quan dan ctr dbi voi viée kiém soat
hoat dong tu phap trong linh vyc hinh sy ma
con tao ra sy khong dong bod cua hé thong phap
luat nha nudc ta, lam giam tinh hi€u qua cua co
quan dan cu, dac biét la Quéc hoi, co quan
quyén luc nha nude cao nhit.

Khi giam sat, cac chi thé giam sat “néu
phat hién hanh vi trai phap luat cia co quan,
ngudi ¢6 tham quyén tién hanh té tung thi co
quan nha nudc, dai biéu dan cir c6 quyén yéu
clu, Uy ban Mt tran T quéc Viét Nam va cac
t6 chirc thanh vién cta Mt tran c6 quyén kién
nghi véi co quan co thém quyén tién hanh t6
tung xem xét, giai quyet theo quy dinh cua Bo
luat nay. Co quan c6 thdm quyén tién hanh té
tung phai xem xét, giai quyét va tra 1oi kién
nghi, yéu cau dé theo quy dinh cua phép luat.”
(Khoan 2, Piéu 33 BLTTHS).

Nhiing phan tich trén cho thay, giam sat cia
co quan dan cu, dai biéu déan ctr dbi vé6i hoat
dong t tung hinh su €6 nhing déac diém sau: i)
Gidm sat hoat dong t6 tung hinh su ciia co quan
dan ctr, dai biéu dan cir nham muyc dich bao
dam tuan thu phap luat nghiém chinh, dung dan
trong toan bd qua trinh t6 tung giai quyét vu an
hinh sy cia cic co quan co tham quyén tién
hanh t6 tung, nguoi c6 tham quyén tién hanh t6
tung gop phan “bao dam cho quyén lyc duoc
van hanh ding din va hiéu qua.” [6]; ii) Qudc
hoi, Hoi dong nhan déan va dai biéu dan cir (Dai
biéu Qudc hoi, Pai biéu Hoi dong nhan déan) 1a
mdt trong nhitng chu thé giam sat ddi véi hoat
dong TTHS. Chu thé giam sat nay, khac véi cac
chu thé giam sat khac & chd day 1a giam sat
mang tinh chit quyén lyc nha nuée chir khong
phai 1a giam sat x4 hoi dbi véi hoat dong TTHS
nhu Mt tran To Quéc; dong thoi day 1a giam
sat toi cao (ctia Qudc hoi) chir khong phai la
giam sat thong thuong cia ciac co quan nha
nude khac; iii) Poi tigng gidm sdt ciia Co quan
dan cu, dai biéu dan cir 1a tat ca cc hoat dong
t6  tung hinh su cua cdc co' quan ¢6 tham quyén
tién hanh t6 tung, nguoi c6 tham quyen tién
hanh to tung, cling nhu viée glal quyet khiéu
nai, t6 cao. Hoat dong t6 tung giai quyet vu an
khé phic tap, voi nhleu thanh phan tham gia
(Co quan ¢ tham quyén THTT; Nguoi co tham
quyén THTT; _Nguoi tham gia t6 tung), anh
huong toi quyén con nguoi, quyen cong dan va
céc quyén khéc; tic dong téi quyén, loi ich hop
phap cia nha nuéc, cia x3 hoi. Do do, ddi
tugng giam sat nay co tinh dic thu cao thé hién
& chu thé cua ddi tuong giam sat, & hoat dong
ciia d6i twong giam sat; iv) Hinh thirc va
phirong phdp gidm sdat: M&i chu thé giam sat co
cac hinh thuc giam sat va phuong phap gidm sat
dac thu Xuét phat tr chirc ndng, nhiém vu cia
chu thé giam sat. Co quan dan ctr va dai biéu
dan ctr 14 co quan quyén lyuc trong hé thong co
quan nha nudc ta, c6 chuc ning, nhi€ém wvuy,
quyén han do Hién phap va cac luat to chirc qui
dinh, c6 d6i tuong giam sat duoc qui dinh trong
BLTTHS 2015 nén luét qui dinh cac hinh thirc
va phuong phap giam sat hoat dong té tung
hinh sy phut hop cho chu thé giam sat nay. Luat
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T6 chirc Qudc hoi va Luat T6 chire chinh quyén
dia phuong 4n dinh cac hinh thirc va phuong
phap giam sat sau: Thir nhdt, Qubc hoi va Hoi
ddng nhan dan xem xét bdo cio cong tic cua
TAND, VKSND trong giai quyét vu an hinh su;
Thir hai, Qubc Hoi, Hoi df”)ng nhan dan xem xét
chat van va tra 10i chat vén tai ky hop Qudc hoi
va Hoi dong nhan dan; Thir ba, Qudc hoi xem
xét dé& nghi giam sat, xir Iy van ban trai phap
luat cia TANDTC, VKSNDTC; Thit fur, Quéc
hoi bdé phiéu tin nhiém d6i véi Chanh én
TANDTC, Vién truong VKSNDTC; Thur nam,
cac hinh thic thuc hién quyén giam sat cua
Quéc hoi va Hoi ddng nhan dan d6i véi TAND,
VKSND trong hoat dong té tung hinh sy giita
hai ky hop, nhu: UBTVQH xem xét bao céo, to
trinh cuia TANDTC va VKSNDTC; UBTVQH
xem xét d& nghi gidm sat, xar 1y van ban trai
phap luat cuia TANDTC, VKSNDTC;
UBTVQH xem xét viéc tra 10i chit van cua
Chanh 4n TANDTC, VKSNDTC; Uy ban phap
luat Qubc hoi (UBPLQH) giam sat ddi véi
TANDTC, VKSNDTC thuéc pham vi quyén
han, nhiém vu caa Uy ban...; Thir sdu, hé qua
giam sat ciia co quan dan ctr, dai biéu dan cur
ddi véi hoat dong TTHS. Khi phat hién vi pham
trong hoat dong TTHS, dai biéu dan cir dua ra
cac yéu cu, klen nghi d01 vdi co quan, nguodi
¢6 thim quyén tién hanh t6 tung va nhiing chu
thé nay co trach nhiém giai quyét cac yéu cu,
kién nghi d6 theo qui dinh ctia phap luat.

3. Giam sat cua co quan dan ctr, dai biéu
dan ctr d6i voi hoat dong TTHS c¢6 vai tro, y
quan trong dbi vai qua trinh t6 tung giai quyet
vu 4n. Vai tro, ¥ nghia d6 thé hién trén nhiing
khia canh sau:

1) Giam sat cia co quan dan cu, dai biéu
dan cir d6i véi hoat dong td tung hinh su nham
bao dam cho Co quan dén cir, Pai biéu dan cir
thyc sy la dai dién cho y chi, nguyén vong va
quyén lam cha cia nhén dan, tat ca quyén luc
nha nude thude vé nhan dan trong linh vuc tu
phap hinh sy. Hién phap 2013 khang dinh: Tat
cd quyén lyc nha nuéc thudc vé nhan dan
(kKhoan 2 Diéu 2) va nhan dan thyc hién quyén
luc ctia minh théng qua co quan dai dién la
Quéc hoi, Hoi déng nhan dan cac cép. Nhing

co quan nay thay mit nhan dan thyc thi quyén
lyc nha nudc trong cac linh vuc 1ap phap, hanh
phdp va tu phap trén co s6 va trong pham vi
Hién phap, phap Luéat. Cac Nghi quyét cia
Qudc hoi, Hoi dong nhan dan vira mang tinh dai
dién, vira mang tinh quyén lyc nha nudc, co gia
trj bit budc chung cho moi co quan, to chirc va
cong dan ¢ ca nudce. Do vay, viéc gidm sat cua
cic co quan dan ctr, dai biéu dan ct ddi voi
hoat dong t tung hinh sy cia Co quan c6 tham
quyen THTT va Nguoi c6 tham quyén THTT la
tat yéu trong viéc bao dam quyén lyc nha nuéc
thugc v€ nhan dan. Chinh vi vdy, ngay tur khi
bt ddu cong cudc doi mai, Vian kién Dai hoi
dai biéu toan qudc lan thér VI cua Pang da
khang dinh: “Tang cuong hiéu lyc quan 1y cia
Nha nuéc, trude hét néu cao vi tri ciia Qudc hoi
va Hoi déng nha nudc, vai tro cuia HDND cac
cap” [7].

i) Giam sat cta cac co quan dan cu, dai
biéu dan cir d6i v6i hoat dong t6 tung hinh sy
c0 vai tro quan trong trong viéc tang cudng hi¢u
lyc, hiéu qua hoat dong to tung hinh su gop
phan bao dam cong 1y, bao vé quyén con ngudi,
khong lam oan nguoi vo tdi, khong dé lot toi
pham. Thuec tién dé chi ra, khi ndo phap ché xa
hoi chu nghia trong hoat dong td tung hinh su
duoc bao dam, cac chu thé TTHS tuan thu tu
giac, triét dé thi bd may nha nuéc méi phat huy
duoc sirc manh vbn c6 dé thuc hién chirc nang,
nhiém vu trong d4u tranh, xtt ly t6i pham, bao dam
cong 1y, bao vé quyén con ngudi, han ché oan sai
va bo lot t0i pham. Do d6, giam sat cia co quan
dan cur, dai biéu dan co vai tro ddc biét quan
trong trong vié€c tang cuong hiéu lyc, hi€u qua
ctia hoat dong t6 tung hinh sur.

Giam sat cia cac co quan dan cur, dai biéu
dan ctr d6i v6i hoat dong to tung hinh su 1a mot
trong nhiing phuong dién ddm bao cho moi
hoat dong to tung hinh sy dugc dam bao chinh
xac, khach quan, kip thoi. Thong qua hoat dong
giam sat, Co quan dan ctr, Dai biéu dan cir kip
thoi phat hién vi pham trong qua trinh hoat
dong t6 tung giai quyét vu 4n cia Co quan cd
thaim quyén THTT va Nguoi co thAm quyén
THTT, yéu cau ho khic phuc, doi hoi ho phai
tién hanh t6 tung trén co s& phap luat, tuan tha
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nghiém chinh phap luat, tir 6 ma Hién phap,
phap luat duoc ton trong va chap hanh nghiém
chinh trong qué trinh t6 tung. Do d6, hoat dong
giam sat ctia co quan dén cir, dai biéu dan cir da
gop phan quan trong vao viéc ning cao hiéu
qua cua hoat dong to tung hinh sy. Béng thoi,
phat hién, khéc phuc vi pham; han ché viéc dé
lot toi pham va lam oan ngudi vo tdi trong qua
trinh giai quyét vu 4n, gop phan bao dam cong
1y, bao vé quyén con ngudi, quyén cong dan.

iii) Giam sat cua Co quan dan cu, Dai biéu
dan ctr d6i voi hoat dong té tung hinh sy ¢ vai
tro quan trong trong viéc bao dam phat hién han
ché yéu kém cia cac chu thé TTHS, xdy dung
cac co quan tu phap trong TTHS trong sach
viing manh. Thong qua hoat dong giam sat Co
quan dan ctr phat hién kip thoi nhiing yéu kém,
khiém khuyét trong hoat dong t6 tung hinh sy
ciia Co quan tién hanh té tung, Co quan dugc
giao nhiém vu tién hanh mot sé hoat dong t6
tung trong dau tranh phong, chéng toi pham, tir
d6 c6 bién phap khic phuc, sua chira. DPong
thoi, thong qua do gop phan lam trong sach bd
méay Co quan c6 tham quyén THTT, dé cac co
quan nay thyc hién tdt nhiém vu duoc giao
trong TTHS. Bén canh d6, gidm sat cia Co
quan dén cu, Pai biéu dan cir d6i v&i hoat dong
t6 tung hinh su ciing gép phan ning cao chat
luong doi ngli can bd cia Vién kiém sat, Co
quan diéu tra, Toa an, Co quan thi hanh an hinh
su... Céc hoat dong giam sat s€ lam cho d6i ngii
can by tu phap dat chi ti€u cong tac va muc
dich thuc hién cong vu 1én trén hét, ting cuong
trach nhiém cong tac trong qua trinh diéu tra
truy td, xét xir vu an hinh sy. Bang hoat dong
giam sat, cac chu thé giam sat dwa ra duoc cac
bién phap, cach thuc, goi ... dé cac ddi tuong
chiu su giam sat lam tot hon chirc ning, nhiém
vu cia minh. Ngoai ra, thong qua gidm sat, cac
quyét dinh ciia cac co quan dan cir c6 thém
nhitng cin ctr khoa hoc viing chéc, phu hop véi
yéu cau thuc té dia phuong, dam bao tinh kha
thi cua cac quyét dinh, tir d6 nang cao hiéu lyc,
hi€u qua hoat dong clia cic co quan nay trong
thuc té.

iv) Giam sat cia Co quan dan cu, Pai biéu
dan ctr dbi voi hoat dong TTHS gop phan bao

dam quyén con nguoi, quyén cong dan trong
qua trinh giai quyét vu an hinh su. Hoat dong t6
tung hinh sy la hoat dong c6 tinh chat tac dong
manh mé& d6i voi cac quyén con nguoi, quyén
cong dan nhu: quyen tu do vé than thé, quyén
dugc bao ho vé tinh mang, sic khoe ctia con
nguoi... Cac hoat dong bét, tam gill, tam giam,
thi hanh an hinh sy déu it nhiéu anh huong tGi
cic quyén nay. Pong thoi hoat dong td tung
hinh sy ciing 1a hoat dong c6 kha niang sai sot
cao. Bdi 18 viéc di tim chan ly, tim nguyén nhan
cua sy viéc da xay ra, tim ra su that cua vu 4n
khong phai 1a cdu chuyén don gian. Nhiéu
truong hop hanh vi cia bi can rat kho dé ching
minh. Do do6, hoat dong giam sat cua Co quan
dan cir, Pai biéu dan cir ddi v6i hoat dong
TTHS goép phan bao dam quyén con nguoi,
quyén cong dan trong qué trinh giai quyét vu 4n
hinh su.

v) Giam sat ciia Co quan déan cir, Dai biéu
dan cir d6i voi hoat dong TTHS gbép phan thuc
hién cai cach tu phap. Giam sat clia cac co quan
dan cir d6i v6i hoat dong té tung hinh su hudng
t6i thuc day cai cach tu phap ¢ Viét Nam hién
nay theo Nghi quyét so 08/2002/NQ-TW cua
Bo chinh tri vé mot s6 van dé trong tim cua
cong tac tu phap trong thoi gian t6i; Nghi quyet
49/2005/NQ-TW cia B Chinh tri vé& chién
lwgc cai cach tu phap dén nam 2020 v6i muc
tiéu xdy dung nén tu phdp trong sach, ving
manh. Trong Nghi quyét 49 da néu rd “Do6i méi
va tang cuong su lanh dao ctia Pang, phat huy
vai tr0 giam sat cia cac co quan dan cu, cia
cong luédn va cua nhan dan dbi véi hoat dong tu
phap”. Nhu vay hoat ddng gidm sat cua cac co
quan dan ctr 1a mot muc ti€u 1a ddng luc cla cai
cach tu phap, dong thoi 1a mdt trong nhimng
chtrc ning quan trong cua cac co quan nay. Két
qua giam sat 13 cin ct, co s¢ dé Pang va Nha
nude vach ra cac chién luge, ké hoach tiép theo
trong cong cudc cai cach tu phap.

4. Thyc té hoat dong giam sat cia Co quan
dan cu, Pai biéu dan ctr cho théy, bén canh
nhitng thanh tyu con ¢ nhitng han ché: Mot Ia,
hé thong phap luat didu chinh hoat dong gidm
sat chua hoan thién, thiéu cu thé, nhu: viéc thu
thap chung ct trong cac giai doan giam sat
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chua c6 nhing quy dinh phap 1y cu thé din dén
kho khan khi thyc thi nhiém vu ctia doan giam
sat. Hoat dong giam sat ciia Hoi dong nhan dan
chua ¢6 luat riéng diéu chinh. Cac quy dinh lién
quan dén giam sat ctia Hoi dong nhan dan duoc
thuc hién theo Hién phap, Luat T6 chirc Hoi
ddng nhan dan va Uy ban nhan dan, Quy ché
hoat dong ctia Ho1 déng nhan dan, N§i quy cac
ky hop, Chuong trinh hoat dong toan khoa...
Do d6, cac quy dinh vé giam sat cua Hoi dong
nhan dan hién dang nim tan man trong nhiéu
van ban khac nhau, con chdng chéo, tring lap,
khong thuan lgi cho viéc ap dung, thyc hién
phap luat. Mot ) quy dinh vé trinh tu, thu tuc
giam sat con chua rd rang, cu thé va chua bao
dam tinh thong nhat. Pham vi giam sat ctia Co
quan dan ctr néi chung v6i hoat dong TTHS noi
riéng con qua rong; Chua phan dinh r6 vé tham
quyén, trach nhiém ctua moi chu thé giam sat
d6i véi timg ddi twong chiu sy giam sat ciing
nhu sy phéi hop giita cac chu thé giam sat dan
to1 su chéng chéo trong thyc hién. Mot sb quy
dinh tinh kha thi thap, nhu quy dinh v& viéc
HDND bo phiéu tin nhiém d6i voi nguoi giir
chirc vu do HDND bau; Hai 14, mot s6 dai biéu
Qudc hoi, Pai biéu Hoi dong nhan dan trinh do
va nang lyc giam sat con chua dap ung dugc
yéu cau. Theo quy dinh tai Diéu 4 Luat t6 chirc
Qudc hoi nam 2014: Hiéu qua hoat dong cua
Qudc hoi duge dam bao bang hiéu qua cua cac ky
hop cua Quéc hoi, hoat dong ctia UBTVQH,
Hoi déng Dan toc, Uy ban cua Quéc hoi, doan
dai biéu Qudc hdi va cac dai biéu Qudc hoi.
Nhu viy, c6 thé thay riang, hiéu qua hoat dong
giam sat cua Qudc hdi néi chung va ddi véi
hoat dong t6 tung hinh su noéi riéng, trudc hét
phu thudc vao hoat dong giam sat cua cac dai
biéu Qudc hodi, doi hoi ho phai co ning luc,
phém chét, trach nhiém dé thuc hién nhiém vu
gidm sét. Ba 1a, cac didu kién vat chit, kinh phi
phuc vu cho hoat dong giam sat con chua dugc
bao dam. Mudn thuc hién dugc quyén giam sat,
Qudc hoi, Hoi dong nhan dan phai tién hanh
cac hoat dong xem xét, theo doi, di kiém tra
thue té..., dé 1am duogc viéc d6 Qudc hoi, Hoi
dong nhan dan phai c6 nhimng diéu kién co ban
nhu: try s¢ lam viéc, phuong ti€n giao thong va

thong tin, c6 thu vién va bo phan luu trie vé cac
tai liéu giam sat ciia Qudc hoi, Hoi dong nhan
dan, truée hét 1a vian ban phap quy cia cic co
quan chiu sy giam sat caa Qudc hoi, Hoi dong
nhan dan.

5. Tang cudng hiéu qua giam sat cua cac co
quan dan cu, dai biéu dan cir dbi voi hoat dong
td tung hinh sy hién nay ¢ Viét Nam 1a doi hoi
tat yéu, xuat phat tir nhiig yéu cau sau day:

a. Xuit phat tir yéu cu d6i moi cong tac
giam sat cia cac co quan dan cir d6i véi hoat
dong t6 tung hinh su theo yéu cau xay dung nha
nudc phap quyén cua nhan dan, do nhan dan, vi
nhan dan. Nghi quyét s 49-NQ/TW ngay 02
thang 06 ndm 2005 cua B Chinh tri da chi r4:
“Pdi mai, nang cao chat luong chat van va tra
101 chat van d6i voi hoat dong cua cac co quan
tu phap tai cac ky hop ctiia Qudc hoi, hoi dong
nhan dan. Qudc hoi va Hoi dong nhan dan nén
c6 nghi quyét riéng vé hoat dong tu phap sau
khi nghe bao cdo va tra 10i chat van. Ting
cuong va nang cao hiéu qua, hiéu lyc giam sat
viéc chip hanh phéap ludt cta cic co quan tu
phap, dac biét 1a cua lanh dao cac co quan tu
phap. Thanh 1ap Uy ban tu phap ctia Qudc hoi
dé gitip Qudc hoi thuc hién nhiém vu giam sat
hoat dong tu phap, trong tim 13 viéc bat, giam
giit, truy td, xét xir ”

b. Xuét phat tir yéu cau nang cao hiéu qua
hoat dong giam sat cua cac co quan dan cir dbi
v6i hoat dong t6 tung hinh su. Thuc té khach
quan trong hoat dong glam sat cua cac co quan
dan ctr di voi hoat dong t tung hinh su do1 hoi
céc dai biéu dan ctr phai co tri thitc vé nganh
lut thude linh vie minh giam sat (luét hinh su,
luat dan su, luat to tung hinh su, luat t6 tung
dan su...) phai am hiéu co ciu va to chirc cua
cac co quan xét xir cia TAND, VKSND. Thiéu
tri thirc nay, hoat dong cua dai biéu s& khong co
hi€éu luc, khong gop phan tich cuc cho hoat
dong giam sat cua Qudc hoi 601 v6i hoat dong
td tung hinh su: Pac biét la vé hoat dong giam
sat cac hoat dong td tung hinh sy. RO rang la
hoat dong giam sat doi hoi dai biéu dan cir
khong chi am hiéu vé luat noi dung, luat hinh
thirc ma con doi hoi dai biéu phai hiéu biét cong
viéc cua thim phan va hoat dong cta hoi thAm
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nhan dan cong thém thyc tién - moi trudng xa
hoi phét sinh t6i pham. Mic du dd c6 nhiéu cb
ging, song nhin chung cong tac giam sat cia
cac co quan dan cir d6i véi hoat dong té tung
hinh sy vin chua dap tmg dugc yéu cau dé ra.
Dé nang cao hiéu luc hoat dong giam sat cua co
quan dén ctr d01 voi hoat dong t6 ‘tung hinh sy
can giai quyét tot cac khlem khuyet trén day dé
tir d6 dap ung cac yéu cau cu thé;

c. Xuat phat tir yéu cau hoi nhap quoc té.
Trong qua trinh hoi nhap qudc té hién nay doi
ho6i nhitng thay d6i quy mo hinh trong t6 chirc
va hoat dong cua by may nha nudc. Hién nay
nha nudc ta dang tiép tuc ky két gia nhap cac
diéu udc quoc té trong cac linh vyc kinh té,
thuong mai, dau tu, tin dung quoc té, s& hitu tri
tué, thué quan, bdo v€ moi trudng... Déng thot,
déy manh viéc ra soat, stra ddi, bo sung hodc
ban hanh cc vin ban quy pham phap luat dé
phu hop véi thong 1& qubc té va cac diéu wéc
qudc t& ma Viét Nam 1a thanh vién. Do do,
nang cao chét luong va hi€u lyc hoat dong cua
cic co quan dan cu, nang cao hi¢u qud hoat
dong giam sat ctia cac co quan dan cir d6i véi
hoat dong t6 tung hinh sy chinh 1a nhim dap
ung cac doi hoi khach quan noi trén.

boi hoi, yéu cAu néu trén dit ra nhitng van
dé can tiép tuc nghién ciru hoan thién phap luat,
nang cao hi¢u qud giam sat ctia Co quan dén cu,
Dai biéu dén cir d6i voi hoat dong TTHS, d6 la:

Thir nhdt, thu hep pham vi, hinh thirc giam
sat ctia Co quan dan ctr, Dai biéu dan ct dbi vai
hoat dong TTHS. Theo qui dinh hién hanh thi
pham vi va hinh thuc giam sat qua rong voi
nhiéu chu thé, chua phan dinh rd vé tham
quyen trach nhiém ctia mdi chu thé véi timg
dbi tuong chiu sy glam sat cling nhu sy ph01
hop giita cac chu thé giam sat dan t6i sy chong
chéo, kém hi€u qua trong thyc hién. Mgt nghién
chu gan day da chi ra “can thu hep pham vi
giam sat cta Qudc hoi, HDND, trude hét 1a thu
hep trén thuc té, vé& 1au dai can stra ddi Hién
phap va cac luat c6 lién quan”[8] . Theo do,
Quodc hoi, Pai biéu Qudc hoi chi giam sat hoat
dong TTHS cua cac co quan tu phap Trung
uong con hoat dong TTHS cua cac co quan tu
phap dia phuong thugc thim quyén giam sat

ciia Hoi dong nhan dan, dai biéu Hoi dong
nhan dan.

Thit hai, xdy dung Luat vé hoat dong giam
sat cia HDND cép tinh, huyén, xa, dam bao
cho "HPND giam sat viéc tuan theo Hién phap
va phap luat & dia phuong va viéc thuc hién
nghi quyét cia HDND" theo quy dinh tai Hién
phép nam 2013. Quy dinh chat ch€ trinh tu, thu
tuc, trach nhiém va cac ché tai giam sat, xu ly
sau giam sat gop phan nang cao chit luong,
hiéu qua hoat dong giam sat cia HDND. Trong
truong hop chua ban hanh Luét vé hoat dong
giam sat cia HDND, dé nghi Uy ban thuong vu
Qudc hoi ¢6 vin ban hudng dan cu thé cac quy
trinh, thu tuc, ché tai sau giam sat, tao hanh
lang phap 1y d& HDND néng cao hiéu qua giam
sat. Ban hanh van ban quy dinh viéc cac co
quan duoc giam sat phai bao céo két qua thuc
hién nhing kién nghi, d& xuat ciia Poan giam
sat hoac thanh 1ap cac Poan giam sat viéc thuc
hién kién nghi cia Thuong truc HDND, cac ban
HPND theo timg linh vyc duoc giao. Pong
thoi, khic phuc nhimg quy dinh con bt cap
trong quy ché hoat dong ctia HDND nhu: trach
nhiém giri bao cdo cua cac co quan dén cac ban
ciia HDND, ting thém thoi gian ddi voi Thuong
truc HDND khi xem xét cac bao cdo; khong
quy dinh "ctng" thoi gian tra 161 chat van; ché
tai xir Iy "hau chét van".... Trong ndi dung cua
Luat Giam sat can luu ¥ mot s6 ndi dung sau:
Quy dinh rd ché tai ddi véi to chirc, ca nhan
khong thuc hién, thyc hién khong ding cac kién
nghi, két ludn sau giam sat; Truong doan giam
sat c6 quyén dinh chi hoat dong cua to chirc, ca
nhéan néu vi pham phap luit hoac thyc hién sai
nghi quyét cia HDND. Pay 1a van dé quan
trong thé hién vai trd va hiéu qua cta hoat dong
gidm sat, thé hién quyén lyc nha nudc cua
HDND trong pham vi phap luat cho phép; Luat
Giam sat HDND can quy dinh r& nhimng hinh
thirc giam sat, trong d6 nén quy dinh hinh thirc
giam sat lai nham kiém tra viéc thuc hién theo
kién nghi, két luan cua ddi tuong bi giam sat
chir khong phai chi 14 hoat dong bao cdo bang
vin ban mang tinh hinh thirc nhu hién nay. Néu
qua hoat dong giam sat lai ma thiy dbi tuong bi
giam sat khong thuc hién hodc thyc hién khong
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dung theo két luan, kién nghi ctia minh thi s& bi
ap dung cac bién phéap ché tai nghiém khic tuy
theo tinh chét va murc d6 vi pham; Phan dinh ro
thdm quyén, chtc ning, nhiém vu gitra hoat dong
gidm sat cia HPDND vdi hoat dong thanh tra,
kiém tra cta cic co quan nha nuéc khac nhu:
UBND, TAND, VKSND; Phan dinh 15 tham
quyén, chirc ning hoat dong giam sat ciia cac
Ban HDND tinh v6i hoat dong giam sat cua
Thuong tryc HDND tinh nhiam tranh tinh trang
bo sot, trung 1dp trong hoat dong giam sat; Xay
dung hé thdng cac tiéu chi danh gia trong hoat
dong giam sat 1a chudn myuc chung thong nhat
dé danh gia hiéu qua giam sat d6i voi timg Ban
trong timg ky hop, trong timg nam va ca nhiém
ky; Luat can quy dinh rd vé nhiém vu cu thé
cua tung Ban trong hoat dong cia minh, cht
khong chi quy dinh nhiém vy chung cta cac
Ban nhu hién nay. Néu trong Luat ma quy dinh
cu thé nhu vay thi tinh phép 1y s& cao hon, viéc
td chie thuc hién cling dugc dam bao tdt hon
va cling tao diéu kién thuan loi cho dia phuong
trong qua trinh thyc hién gia tri phap 1y cia van
ban luat.

Thir ba, hoan thién cac quy dinh phap luét
vé viéc bo phiéu tin nhiém dbi véi cac chirc
danh do HDND cuing cap bau. Theo d6, viéc bo
phiéu tin nhiém khong nén chi xuét phat tir d&
nghi cua Uy ban Mit tran T6 quéc Viét Nam
cap tinh va 1/3 sb dai biéu HDPND ma can mo
rong quyén kién nghi t6i cac chi thé nhu:
Thuong truc HDND chu dong trinh HPDND,
ban cia HDND kién nghi, déng thoi giam s6
dai biéu kién nghi xuéng con 10% dé dam bao
tinh thuc tién cia viéc bo phiéu tin nhiém. Can
quy dinh day la hoat dong dinh ky, thuong
xuyén (hang ndm hodc gitta nhiém ky); lam rd
hon nita trinh tw, tha tuc boé phiéu tin nhiém,
dic biét 1a nhitng van dé lién quan dén trude va
sau hoat dong bo phiéu tin nhiém. Nén quy dinh
HDND b6 phiéu "bat tin nhiém" dbi véi cac
chte danh do HDND bau trong truong hop co
vi pham phap luat, dao duc; con truong hop
trach nhi€m chinh tri, nang lyc diéu hanh, hiéu
qua trong thuc thi nhiém vu yéu kém s€ duoc
lay phiéu tin nhiém theo quy dinh vé 1iy phiéu
tin nhiém d6i v6i cac chirc danh do Qudc hoi,

HDND bau hoic phé chuan. Bén canh do, dbi
moéi phuong phap diéu hanh cac phién chit véan,
tao khong khi c6i mo, tuy theo van dé chét vin
ma bé tri thoi gian phu hop, ting cudng hoat
dong chit van giira hai ky hop. Xem xét quy
dinh hinh thic chét van gitra hai ky hop tai
Thuong tryc HDND va do HDND chu tri 1a
hoat dong thuong xuyén cia HDND cap tinh.
Hoan thién cac quy dinh phap luat vé viéc xem
xét cac van ban quy pham phap luat theo hudng
nang cao vai tro giam sat cia HDND cp tinh,
dac biét khi khong con hoat dong kiém sat
chung ciia VKSND. Pé bao dam hiéu qua va
hiéu lyc giam sat cia HDND, cin quy dinh rd
trach nhi€ém cua cic co quan, td chuc trong viéc
tham dinh va thdm tra van ban phap luat, doi
moi co ché xem xét va d& nghi HDND bii bo
vin ban sai trai; bo sung vai tro ciia TAND
trong viéc giam sat, xu ly van ban phéap luit
sai trai.

Thir tu, nang cao nang lyc ciia cac chu thé
thuc hién chirc nang giam sat hoat dong td tung
hinh su. Dé nang cao hiéu qua hoat dong giam
sat ctia cac co quan dan ctr di v6i hoat dong td
tung hinh sy thi phai ning cao nang lyc cua dai
biéu cac co quan dan cu. Pé bau duoc nhing
dai biéu co6 pham chét, co nang lyc, trinh do,
trude tién cude bau cir dai biéu dan cu cac cép
n6i chung va dai biéu HDND tinh noéi riéng
phai duoc té chiic chat ché, theo quy dinh cua
phap luat. Sau khi bau dugc cic dai biéu dam
béo tiéu chuin, co ciu, ho phai dugc thuong
xuyén bdi dudng, tdp huin vé nghiép vu, kién
thirc quan ly nha nudc cac van ban lién quan
dén hoat dong cua cac co quan dan cir va dai
biéu dan cir; phai xdy dung quy ché hoat dong
cho dai biéu. Pong thoi, phai c¢6 ché d6 cong
tac phi, sinh hoat phi... cling nhu dugc st dung
quy thoi gian hop 1y dé lam nhiém vu dai biéu...
Trong qua trinh hoat dong, nhimg dai biéu tich
cyc can dugc khen thuong, dong vién kip thoi.
Can td chirc cac hoi nghi tdp huin nang cao
nang luc cho dai biéu dan cr voi su tham gia
clia cac tinh qua d6 cung hoc tap dé rat kinh
nghiém. Van kién Dai hoi dai biéu toan quéc
lan thtr IX cua Pang tiép tuc xéac dinh yéu cau:
“Hoan thién nhiing quy dinh vé bau ctr, ing cr,
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vé tiéu chuan co ciu cua cac Dai biéu Qudc hoi
va HDND trén co s¢ phat huy dan chu". Nhu
vay cin nang cao chat luong dai biéu dan cur
cap tinh theo hudng ket hop t6t gitta yéu cau vé
tiéu chuin va co cdu dai biéu, trong d6 chu
trong t6i chét lwong dai biéu, dam bao tinh dai
dién thuc su, dai biéu phai 1a nhitng nguoi tiéu
biéu cho linh vuc hoat dong, nganh, gioi, tﬁng
16p nhan déan, d6 tudi. Pai biéu dan ctr 1a yéu t6
quyét dinh bao dam hoat dong cia dan ctr trong
d6 co6 hoat dong giam sat td tung hinh su./.
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Office’s role of overseeing criminal proceedings. In addition, it helps limit power abuse from the
Competent authorities and Competent persons in conducting criminal proceedings. Furthermore, the
mechanism can timely detect violations and instantly require those involved offices, agencies,
organizations and individuals to overcome the issues. Nevertheless, that the de facto supervision of the
Elective Office in criminal proceedings still encounters problems and limitations results in
unsatisfactory litigious quality: violation of human rights and civil rights still remains, state benefits
and legal order are not fully guaranteed, justice is not duly respected. To overcome these shorcomings,
the article recommends solutions to surmount the existing bounds and difficulties for the Elective
Office and the Elected Deputies in supervising criminal procedure proceedings.

Keywords: Supervision, Congress, People’s Assembly, Criminal procedure, the Elective Office,
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