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Tom tat: Xac minh diéu kién thi hanh an dan sy (THADS) la hoat dong c6 y nghia quan trong,
quyét dinh sy thanh cong cua THADS. Tuy nhién, hoat dong nay ¢ Viét Nam con gap rat nhidu
kho khan, vueéng méc va hidu qua chua cao. Bai viét nghién ctru kinh nghiém cua chiu Au va mot
s6 nudce thudc truyén théng thong luat dé tir 36 dua ra 201 y cho viéc hoan thién co ché xac minh
diéu kién THADS ¢ Viét Nam, trong do nbi bat 1a kién nghi xay dung mét co so dir lidu théng
nhét, két nbi thong tin vé tai san cua cac co quan dang ky tai san khac nhau va quy dinh ché tai
nghiém khéc dé budc nguoi phai thi hanh 4n ciing nhu cic chu thé co lién quan phai cung cp

thong tin phuc vu cho qua trinh THADS.

Tir khéa: thi hanh an dan sy, xac minh diéu kién thi hanh an dan sy.

1. Vai tro, y nghia ciia xdc minh diéu kié¢n thi
hanh an dén sy

Thi hanh an dén sy (THADS) la hoat dong
dua céc ban an, quyét dinh v€ dan sy cia toa an
ra thi hanh trén thuc t¢ nham hién thyc hoa
quyén va loi ich hop phép cia nguoi duge thi
hanh 4n d3 dugc xac dinh trong ban an, quyét
dinh. THADS dong vai trd quan trong trong
viéc xay dung niém tin cua nguoi dan vao toa
an va hé¢ thong tu phap néi chung, bio dam
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quyén con nguol, dac biét 1a quyen tiép can
cong 1y va quyén dugc xét xir cong bang [1].

Trén thé giéi c6 nhiéu md hinh t6 chirc
THADS khac nhau, trong d6 ¢6 4 md hinh chu
yéu: (1) mé hinh dwa vao tda 4n (court-
controlled enforcement) nhu ¢& Pan Mach,
Italia, TAy Ban Nha, (2) mé hinh két hop nhiéu
thiét ché (multiple-institution-controlled
enforcement) nhu & My, Anh, Puc, Ao, (3) mo
hinh dya vao co quan thi hanh an chuyén trach
thudc nhanh hanh phap (public sector specialist
enforcement) nhu & Nga, cac nudc thudoc Lién
X6 cii, Phan Lan, Thuy Dién), v mo hinh thi
hanh &n tu nhan va ban tu nhan (private or
quasi-private sector specialist enforcement) nhu
o Phap, Bi, Ha Lan [2; 5].
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Trong nhirng nam gan day, cong dong quoc
té da co nhiéu nghién ctru va dwa ra khuyén
nghi vé moé hinh THADS c6 hiéu qua, khong
phu thudc mé hinh t6 chire THADS 14 mé hinh
cong hay tu, gin v6i toa an hay khong gin véi
toa an. Theo Khuyén nghi vé THADS cua Hoi
dong chau Au nam 2003, mo6 hinh THADS hi¢u
qua bao gdm hai thanh t6 chu dao: tha tuc thi
hanh an (enforcement procedures) va con nguoi
— te 1a cac can b thi hanh an (enforcement
agents) [1]. Theo mot tai liéu trong chudi
nghién ciu vé nha nudc phap quyén cua Quy
qudc té vé cac hé thdng bau cir (IFES) - mét to
chuc phi chinh phu & My, mé hinh THADS
hiéu qua bao gém 12 tiéu chi [2]. Ca hai mé
hinh THADS do EU va IFES khuyén nghi déu
dé cap mot yéu té khong thé thiéu, d6 1a co ché
x4c minh diéu ki¢n THADS hitu hi¢u, tao diéu
kién thuan loi nhét cho viéc tiép can cac thong
tin vé ngudi phai thi hanh an. C6 thé noi, xac
minh diéu kién THADS 14 hoat dong trung tam,
quan trong nhét trong qua trinh t6 chiec THADS
[3; 1]. Day Ia hoat dong nhim lam rd nguoi
phai thi hanh 4n c6 diéu kién THADS hay
khong, bao gdm viéc thu thap thong tin vé tai
san, thu nhap ctia ngudi phai thi hanh an, vé d6i
tuong thi hanh an (nhu vat, gidy to, nha phai
tra...) va cac thong tin khac phuc vu cho qua
trinh t6 chuc thi hanh 4n nhu: nhan than, hoan
canh gia dinh cua nguoi phai thi hanh én... Thu
thap duoc diy du thong tin vé tai san cta nguoi
phai thi hanh 4n c6 thé ndi 1a di quyét dinh
phan 16n thanh cong cta qua trinh THADS.

2. Kinh nghiém quéc té vé xiy dung co ché
xac minh dieéu kién thi hanh dn dan su hiru
hi¢u

2.1. Bdo dam quyén tiép cdin théng tin cia
nguoi duoc thi hanh an va can bg thi hanh an
doi voi théng tin do cdc co quan nha nuée dang
nam gik

Khuyén nghi coa Hoi ddng chau Au nam
2003 da chi ra mot co ché xac minh dicu kién
THADS hitu hi¢u can bao dam rang nguoi phai

thi hanh 4n phai cung cip théng tin cip nhat
thuong xuyén vé tai san, thu nhap cia ngudi do
va cac thong tin khac cé lién quan phuc vu cho
qué trinh THADS; dong thoi, can ¢ co ché thu
thap thong tin can thiét vé tai san cia ngudi
phai thi hanh 4n mét cach nhanh chong va hiéu
qué thong qua viéc tiép can thong tin tai cic co
quan hitu quan va budc ngudi phai thi hanh an
khai bao vé tai san cua ho. Tuy nhién, Hoi dong
chau Au ciing luu ¥ rang viéc thu thap thong tin
phai bao dam hai hoa v6i cac quy dinh vé bao
vé quyen con nguoi, dac biét 1a quyen riéng tu
(quyen dbi v6i dir liéu ca nhan). Dé thyc thi
Khuyén nghi néi trén, Uy ban chau Au vé hi¢u
qua cua tu phap (European Commission for the
Efficiency of Justice — CEPEJ) da ban hanh mot
ban Hudng dan chi tiét. Huéng dan khing dinh
nguyén tic: “Dé duy tri tinh phap quyén va dé
ngudi dan co niém tin vao hé thong toa an, can
c6 cac quy trinh thi hanh &n hi€u qua va cong
bang. Tuy nhién, THADS chi c¢6 thé dat duoc
két qua khi nguoi phai thi hanh an c¢6 diéu kién
hay kha nang thi hanh ban an” [4; 94]. Do 4o,
van ban nay danh mét dung luong dang ké dé
huéng dan xay dung co ché xac minh diéu kién
THADS. Theo do6, nguoi dugc thi hanh an can
duoc tiép can cac co so dir liéu cua co quan
cong quyén dé xac minh théng tin vé ngudi
phai thi hanh 4an, bao gdm thong tin vé danh
tinh, noi cu tra, thong tin vé dang ky tai san,
dang ky kinh doanh, tirc 1a cac co quan nam giir
thong tin phai c6 nghia vu cung cip thong tin
khi nguoi dugce thi hanh an ¢ van ban yéu cau
va xuét trinh bang chimg dé chimg minh 1y do
clia viée yéu cdu tiép can thong tin [4; 98].
Huéng din trén ciing yéu cau cac quoc gia
thanh vién EU cén cho phép can b thi hanh 4n
duoc tiép can truc tiép, nhanh chéong thong tin
vé tai san ciia nguoi phai thi hanh 4n thong qua
Internet, voi mot tai khoan truy cép an toan va
bao mat. Huéng dan khuyén nghi cac nudc
thanh vién xay dung mot co s dir liéu 16n, két
nbi lién thong cac ngudn dir liéu cua nhidu co
quan v6i nhau (nhu co quan ding ky bit dong
san, dang ky phuong tién giao thong co gidi, co
quan thué, diang ky giao dich bao dam v.v...) va
can bo thi hanh an phai dugce quyén truy cap co
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so dit lidu nay. Tat ca cic co quan nha nudc
dang quan 1y co sé dir liéu chira dung thong tin
can thiét cho viéc thi hanh an phai c6 nghia vu
cung cip thong tin cho can bo thi hanh 4n
trong thoi gian hop 1y, néu thong tin d6 khong
thudc pham vi bi cAm tiét 16 theo lut vé bao
vé dit liéu c4 nhan. Cén b¢ thi hanh an cin
duoc phép st dung lai thong tin da thu thap vé
tai san cuia nguoi phai thi hanh &n trong cac vu
viéc thi hanh 4n sau ciing c6 lién quan dén
nguoi phai thi hanh an do [4; 98-99]. Vi du,
theo phap luat Thuy Dién, co quan thi hanh 4n
¢ quyén han 16n trong viéc thu thip thong tin
vé tai san ciia ngudi phai thi hanh an. Chap
hanh vién dugc phép truy cap mang mdy tinh
c6 két ndi voi mang dit lidu cua co quan thué,
trong d6 chira dyng thong tin chi tiét vé tinh
trang s& hiru tai san va viéc lam cia nguoi
phai thi hanh an [5; 86].

2.2. Phap ludt co ché tai i manh hodc bién
phap khuyén khich dé buéc nguoi phdi thi hanh
dn va cdc bén lién quan phdi cung cap théng tin
phuc vu cho qua trinh THADS

Nguoi phai thi hanh 4n 13 ngudi nim rd
nhit thong tin vé& didu kién thi hanh 4n cua
minh, do d6 day 1a ngudn khai thac théng tin
quan trong trong qua trinh xac minh diéu kién
THADS. Tuy nhién, rat hiém khi nguoi phai thi
hanh 4n ty nguyén cung cdp thong tin, do do,
phap luat cac nude déu quy dinh ché tai nghiém
khic dé budc nguoi phai thi hanh an phai khai
b4o thong tin vé tai san ciia minh. Cac nudc
thuoc truyén thong thong luat (common law)
cling nhu dan luat (civil law), tuy c6 nhiéu khac
biét v& mo hinh t6 chirc THADS, nhung lai c6
quy dinh kha tuong ddng vé co ché budc ngudi
phai thi hanh an cung cip thong tin.

a) Kinh nghiém ctia cic nudc chau Au

O nhiéu nu6e chau Au, ngudi phai thi hanh
an budc phai khai bao trong cac vy viéc
THADS va phai chiu hdu qua phap ly nghiém
trong néu khong khai bao hodc ¢ tinh khai bao
sai [2; 15]. Theo phap luat Thuy Dién, néu chip
hanh vién can thu thap thém thong tin vé tai san
cua nguoi phai thi hanh an ngoai thong tin da

thu thap tir dir li€u cua cac co quan nha nudc,
ngudi phai thi hanh 4n c6 thé bi yéu ciu dén
trinh dién tai co quan thi hanh an dé khai bao,
va s€ bi ap dung cac bién phap cudng ché, xur
phat néu khong tuan thu, trong dé co viéc bi
canh sat bat va din giai dén co quan thi hanh an
[5; 86]. Phap luat Pan Mach ciing c6 quy dinh
tuong tu [5; 106].

Phap luat t6 tung dan sy Ptic ¢ quy dinh
chi tiét v& thu tuc budc ngudi phai thi hanh an
trinh dién truée toa an dé khai bao vé tai san
cia minh. Theo yéu ciu ciia nguoi duoc thi
hanh an hoac chép hanh vién do toéa an chi dinh,
ngudi phai thi hanh 4n phai c6 mit tai toa an dé
khai bao, néu khong trinh dién hoac khong cung
cép thong tin, nguoi phai thi hanh 4n c6 thé bi
phat dudi hinh thac giam gilt trong mot thoi
han nhit dinh [6; Diéu 802a-802j]. Ngoai ra,
toa an Puc 1dp danh sach nhiing nguoi phai thi
hanh 4n d3 tu nguyén cung cap thong tin va
nhitng ngudi di b giam do khong cung cip
thong tin, va danh sach nay c6 thé duoc tiép can
boi cac chii ng ciia ngudi phai thi hanh 4n gidng
nhu thong tin tin dung, gop phin gitp cac chu
ng, ddi tac trong tuong lai cua nguoi phai thi
hanh &n danh gia mac do tin nhiém cua ngudi
d6 dé cip tin dung sau nay. Néu nguoi phai thi
hanh an d4 hoan thanh nghia vu cung cip thong
tin, tén cua ho trong danh sach “den” nay s€ co
thé duoc x6a [2; 15]. biéu d6 tao ra dong luc
manh mé& cho ngudi phai thi hanh én trong viéc
tu nguyén thi hanh an cing nhu cung céap thong
tin vé tai san cua minh, néu ho mudn dé dang
tiép can cac khoan tin dung ciing nhu co hoi
kinh doanh.

b) Kinh nghiém cia cic nuéc thudc truyén
théng common law

Phap ludt THADS cua cac nudc thudc
truyén thong common law nhu Hoa Ky, Anh,
Canada déu quy dinh rat cu thé co ché bao dam
cho hoat dong xac minh diéu kién THADS, dic
biét 1a xac minh tai sdn ctia nguoi phai thi hanh
an. Pac diém chung ciia co ché bao dam nay la
su hd tro co hiéu qua tir phia tda an va ché tai
nghiém khic ddi v6i hanh vi khong cung cip
thong tin vé tai san ciia ngudi phai thi hanh an.
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+ Hoa Ky

O Hoa Ky, ban an, quyét dinh dan sy duoc
thi hanh theo 1¢nh thi hanh 4n cua toa an. Phap
luat t6 tung dan sy Hoa Ky (bao gom ca phap
luat lién bang va phap ludt cia moi bang) déu
¢6 quy dinh v& viéc toa 4n hd tro va bao dam
cho viéc xac minh diéu kién THADS. Mot diém
dic biét trong cach tiép can ciia phap luat Hoa
Ky 1a coi hoat dong xdac minh diéu kién THADS
twong tw nhuw hoat dong thu thdp chung cw
trong 16 tung dan su, va do d6, nguoi duoc thi
hanh 4n dugc quyén st dung cac bién phép thu
thap ching ct theo quy dinh cta phéap luit t6
tung dan sy dé x4c minh tai san cta ngudi phai
thi hanh éan, va cling dugc hudng cac bao dam
va sy hd tro cla toa an nhu d6i véi hoat dong
thu thap chimg cir dé giai quyét vu viée dén su.
Theo Khoan 2 Quy tic s6 69 Bo quy tic tb tung
dan su cua lién bang do Toa 4n Téi cao Hoa Ky
ban hanh, d hd trg cho viéc thi hanh 4n, ngudi
dugc thi hanh an hodc ngudi thé quyén cua
nguoi d6 c6 thé tién hanh cac bién phap thu
thap chung cir (discovery) tir bat ky nguoi nao,
bao gdm ca ngudi phai thi hanh én, theo cac
quy dinh vé thu thép ching ctr duoc quy dinh
trong BO quy tic to tung dan sy cua lién bang
hoac theo thu tuc td tung cua bang noi c6 toda an
da ra ban an [7; Rule 69(2)]. Cac bién phap thu
thap ching ct co thé la: yéu cdu cung cap
chung cu, tai liéu; thdm van; budc cung cip
thong tin; 14y 101 khai ngudi phai thi hanh an va
cac bén thir ba nham xac minh tai san cta nguoi
phai thi hanh an.

Phap luat cac bang ciing c6 quy dinh tuong
tur nhim hd trg ngudi duge thi hanh an. Vi dy,
B0 luét tb tung dan su bang California quy dinh
cho nguoi duoc thi hanh an hai cong cu quan
trong dé tim kiém thong tin va x4c minh tai san
cua nguoi phai thi hanh an. Cong cu thir nhat la
nguol dugce thi hanh an c6 quyén gui yéu ciu
tra 101 (interrogatories) va/hodc yéu cau cung
cip tai litu (demand the production of
documents) cho nguoi phai thi hanh an theo
quy dinh ciia phap luat vé thu thap chimg ct.
Nguoi phai thi hanh an c6 nghia vu tra 1oi céc
yéu cau ndy va cung cip cac tai liu nhu: to

khai nop thué, bao cao tai chinh, bang luong,
glay to ching nhéan quyén sé hitu bat dong san,
c6 phiéu, so tiét kiém, trai phiéu, gidy to ching
nhan s¢ hiru xe, héi phleu,... Cong cu xac minh
thit hai 1 “thii tuc budc trinh dién dé kiém tra,
xdc minh diéu kién thi hanh én” (examination
proceedings). Thu tuc nay cho phép nguoi dugc
thi hanh an yéu cAu toa an ban hanh mot 1énh
budc ngudi phai thi hanh an trinh dién trude toa
an dé cung cap cac thong tin ¢ thé hd tro cho
viéc thi hanh an. Tai phién trinh di€n, nguoi
duoc thi hanh an ¢6 co hoi dat cac cau hoi dbi
v6i nguoi phai thi hanh an vé tai san ciia nguoi
d6 hién co hodc s& co trong twong lai dé thi
hanh ban an. Nguoi phai thi hanh an budc phai
trinh dién trude toa an va tra 1061 cac cau hoi.
Nguoi duoc thi hanh an ciing c6 thé téng dat
cho nguoi phai thi hanh 4n mot vin ban yéu cu
ho mang theo dén toa an mot s6 tai licu co lién
quan (vi du: ban xac nhan ctia ngan hang vé tai
san cua nguoi phai thi hanh 4n ma ngan hang
dang ndm gitr) dé thuc hién tha tuc “budc trinh
dién dé kiém tra”. Theo luat, 1énh budc trinh
dién cia toa an phai ghi rd néu ngudi phai thi
hanh 4n khéng dén trinh dién theo ding thoi
gian va dia diém ghi trong 1énh nay, ngudi do
s& co thé bi bat va bi xtr phat do vi pham 1énh
clia toa 4n [8; Didu 708.110].

Thu tuc budc trinh dién dé kiém tra khong
chi 4p dung dbi v6i ngudi phai thi hanh 4n ma
con c6 thé ap dung d6i v6i bén thir ba dang nim
gilt hay kiém soat tai san ctia nguoi phai thi
hanh 4n hodc bén thir ba dang mic no ngudi
phai thi hanh 4an trén 250 USD [8; Biéu
708.120].

Trude khi dén phién trinh dién dé kiém tra,
nguoi dugce thi hanh an phai 1ap truéc mot danh
sach cac cau hoi phu hop dé hoi ngudi phai thi
hanh 4n vé tai san ctia ngudi d6. Phién hop
thuong dugc t6 chirc tai toa 4an, do mot thim
phan hodc can bd toa an chu tri va mot thu ky.
Néu nguoi phai thi hanh an ¢6 mit, ho phai lam
thu tuc tuyén th¢, sau dé nguoi duoc thi hanh an
va nguoi phai thi hanh an duoc dua dén mot dia
diém khéc trong toa 4n, tai d6 hai bén co thé trao
dbdi riéng vdi nhau, ngudi duoc thi hanh an sé dat
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céc ciu hoi da chudn bi sin vé tai san cua ngudi
phai thi hanh 4an. Néu ngudi phai thi hanh 4n
khong hgp tac hoac khong tra 1oi cac cau hoi,
nguoi phai thi hanh 4n s& quay trd vé phong hop
ban d4u va yéu ciu thAm phan giup da.

Trong trudong hop ngudi phai thi hanh &n
khong cé mat tai phién trinh dién dé kiém tra,
tham phan s& xac dinh mot ngay khac dé mo
phién hop. Néu nguoi phai thi hanh an van
khong dén, nguoi duge thi hanh an cé thé yéu
cau thim phan ban hanh mdgt 1&€nh bét (bench
warrant) va nop 1¢ phi ap dung 1¢énh nay (vi du:
50 USD). bé yéu cau, nguoi dugc thi hanh an
phai dién vao mau don dé nghi tra soat va mau
ban chi dan cho canh sat truéng, sau dé nop
truc tiép hodc glri qua buu dién hai vin ban nay
cung vé6i 18 phi t6i van phong téng thu ky cua
hat (Clerk’s Office) noi c6 toa an. Van phong
téng thu ky cda hat s€ trinh 1€nh bét cho mot
thAm phan dé ky, dong dau toa 4n va gui lai cho
ngudi duge thi hanh 4an hodc gui thing dén van
phong canh sat trudng (sheriff).

+ Anh

Phép luat Anh quy dinh mét thu tuc tuwong
tu nhu phap luat Hoa Ky dé giup ngudi duoc
thi hanh 4n x4c minh tai san cua nguoi phai thi
hanh an. Theo d6, nguoi dugc thi hanh an cé
quyén ndp don yéu ciu tda an ban hanh 1énh
cung cap thong tin (order to obtain information)
[9]. Thu tuc nay cho phép nguoi duge thi hanh
an budc nguoi phai thi hanh an trinh dién trudc
tda an dé tra 101 cau hoi (c6 tuyén thé) vé tinh
hinh tai chinh va tai san cua minh, tr d6 gitp
ngudi duge thi hanh 4n quyét dinh c6 nén tiép
tuc theo dudi qué trinh thi hanh an khéng hay
nén dimg lai, va néu tiép tuc thi nén sir dung
bién phéap cudng ché thi hanh 4n nao.

Céc thong tin thu thap dugc tir thi tyc tham
van nay rat da dang, bao gom tinh trang viéc
lam, chi tiét vé cac khoan tién luong, tién cong,
thu nhap, nhiing nguoi song phu thudc, cac tai
san nguoi phai thi hanh an sé hiru, cac tai
khoan ngan hang va sé du tai khoan... Viéc
tham vén do céan bd toa an thuc hién. Cac cau
hoi thAm van dugc cong bd trén trang web cua
Bo Tu phap.

Ngudi duoc thi hanh 4n c6 thé yéu cau toa
an ra 1énh cung cip thong tin & bit ky thoi diém
nao sau khi ban an duoc ban hanh. Pon yéu cu
theo miu ciia toa an, trong d6 phai dién cac
thong tin: tén, dia chi cia ngudi phai thi hanh
an, thong tin vé ban 4n, cac cau hoi cu thé khac
can hoi nguoi phai thi hanh 4n, cac tai liéu cu
thé can yéu cdu nguoi phai thi hanh 4n mang
dén toa 4n tai _phién tham van. Cac cau hoi va
tai liéu yéu cdu cung cip phai lién quan truc
tiép dén kha nang thanh toan cta ngudi phai thi
hanh an. Trén co sé don yéu ciu, toa 4n s& ban
hanh 1énh budc trinh dién dé thim vén, trong
Iénh ghi ro: thoi gian, dia diém trinh dién,
giai thich rdng ngudi phai thi hanh an phai co
mat va phai tra 101 (c6 tuyén thé) cac cau hoi
cua can by tdoa an, va canh bao ré'lng néu
khong c6 mit s& c6 thé bi bat. Nguoi duge thi
hanh 4n khong cin thiét c6 mit tai phién thAm
van, trir khi ngudi ¢6 muén. Sau phién tham
vén, nguoi dugce thi hanh an sé dugc gui mot
ban sao bién ban thim van. Lénh trinh di¢n dé
thdm van phai duogc téng dat truc tiép dén tan
tay nguoi phai thi hanh an, vi néu vi pham
1énh nay, thdm phan c6 thé quyét dinh bat
giam nguoi phai thi hanh an.

+ Canada

O Canada, Luat mau vé THADS nam 2005
cia Uy ban nhét thé hoa phap luat Canada
(dang dugc cac bang Canada xem xét thong
qua) danh han mot phan (Phan 8) quy dinh chi
tiét vé thu tuc budc cung cép thong tin vé thi
hanh 4n (Obtaining Disclosure) v6i su hd trg
clia téa an [10 ; 105-110]. Uy ban nhit thé hoa
phap luat Canada nhdn manh ring, mot quy
trinh hi¢u qua dé bugc nguoi phai thi hanh an
cung cap thong tin vé tai san cua ngudi do 1a
yéu t6 then ch6t dé thi hanh ban 4n, bao dam
quyén loi hop phap cua ngudi duge thi hanh an

Diéu 45 Luit miu vé THADS quy dinh
ngudi duge thi hanh 4n c6 4 bién phap dé bude
nguoi phai thi hanh 4n cung cap thong tin vé tai
san phuyc vu cho viéc thi hanh an:

Mot la: nguoi duge thi hanh an gii van ban
kém theo mot bang cau hoi dé truc tiép yéu cau
nguoi phai thi hanh an tra 101 va gui lai cho
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chap hanh vién, trong d6 néu rd cac thong tin
chi tiét vé moi tai san ma ngudi phai thi hanh an
co6 lgi ich trén do; thong tin chi tiét vé moi
khoan no¢ cua nguoi khac phai trd cho nguoi
phai thi hanh 4an; bit ky thong tin hop 1y nao
khac ma nguoi dugce thi hanh an mudn thu thap
va c6 thé hd tro cho ngudi duoc thi hanh an
trong viéc thi hanh ban an, quyét dinh. Day la
bién phap nhanh va it ton kém nhét dé thu thap
thong tin.

Hai 1a: nguoi dugce thi hanh an gui van ban
yéu cau nguoi phai thi hanh an trinh dién trudc
chéap hanh vién hodc mot ngudi duoc chap hanh
vién chi dinh dé tra 10 (c6 tuyén the) ve bat ky
cau hoi nao lién quan dén cac tai san néu trén.
Tuy nhién, bién phép budc trinh dién thuong
tén kém hon so v6i bién phap giri bang cau hoi
noéi trén.

Ba la: nguodi dugc thi hanh 4n ndp don yéu
cau toa 4n ban hanh 1énh budc nguoi phai thi
hanh an hodc nguoi khac phai cung cap cho toa
an thong tin vé c4c tai san néu trén, hodc budc
nguoi phai thi hanh an trinh dién trudc chap
hanh vién hoédc nguoi do téa an chi dinh dé thuc
hién kiém tra, xac minh tai san va tra 101 cac
cdu hoi lién quan dén cac tai san néu trén.
“Nguoi khac” nam giir théng tin vé tai san cua
ngudi phai thi hanh 4n c6 thé 13 vo/chdng cua
ngudi phai thi hanh 4n, can bd ngan hang, ké
toan vién hodc nguoi moi gidi... “Nguoi khac”
ciing co thé 1a cac co quan dang nim giit thong
tin vé tai san, thu nhp ctia nguoi phai thi hanh
an ma chi tiét 16 thong tin néu dugc sy cho phép
cua nguoi phai thi hanh an.

Bén 1a: ngudi duge thi hanh an ndp don yéu
cAu toa 4n ban hanh mot 1énh budc nguoi phai
thi hanh 4n phai 1ap vin ban ay quyén cho co
quan, t6 chirc, ca nhan dang nim giir thong tin
vé tai san cia nguoi phai thi hanh 4n cung cap
thong tin d6 cho nguoi dugce thi hanh an hoac
chép hanh vién.

Ngudi phai thi hanh 4n bi yéu ciu ndp lai
van ban tra 101 cac cau hoi ciua nguoi duoc thi
hanh an hoac bi yéu cau trinh dién dé kiém tra,
hodc ngudi thtr ba bi yéu cau cung cép thong tin
hodc duoc cho phép cung cp thong tin s& bude

phai thuc hién cac yéu cau d6 trong thoi han 10
ngdy ké tr ngdy nhan dwoc vin ban yéu cau
hodc 1énh cua toa an, hodc trong thoi han dai
hon do chﬁp hanh vién hoic toa 4n 4n dinh.

Luat mau ciing quy dinh rd hau qua phap ly
cua viéc khong cung cap thong tin khi dugc yéu
cau. Trong truong hop nguoi dugce thi hanh an
da guri yéu céu cung cap thong tin hodc yéu cau
trinh dién dé kiém tra ma nguoi phai thi hanh
an khong thyc hién, thi ngudi dugce thi hanh an
c6 thé yéu cdu toa an ban hanh 1énh budc nguoi
phai thi hanh an phai cung cap thong tin day du,
chinh xac cho chap hanh vién. Néu nguoi phai
thi hanh an van khong cung cap thong tin hodc
khong trinh dién dé klern tra, hodac néu toa an
xét thdy viéc cung cap thong tin hodc tra 10i tai
phién trinh dién dé kiém tra 1a khong ddy du,
khong chinh xac, thi toa an c6 thé cho phép
chap hanh vién hodc ngudi dugc chép hanh
vién chi dinh tiép can bat ky dja diém nao cua
nguoi phai thi hanh 4&n ma c6 co sé hop 1y cho
rang dia diém do6 cat giir ho so, tai lidu, thong
tin v& tai san cta ngudi phai thi hanh an, va cho
phép kiém tra cac hd so, tai liéu d6, tam thu gitt
va sao chup cac hd so, tai liéu. Toa an cling c6
thé ban hanh Iénh cAm ngudi phai thi hanh an
hodc ngudi thir ba tiéu hiy, cit gidu hodc di
chuyén cac ho so, tai liéu chira dung thong tin
vé tai san clia ngudi phai thi hanh an. Luat con
quy dinh r3 rang 1énh cho phép chdp hanh vién
tham nhép va tim kiém hd so, tai liéu cia ngudi
phai thi hanh 4n chi dugc ban hanh néu toa an
xét thiy thong tin vé tai san cua ngudi phai thi
hanh 4n khong thé thu thip duoc bang cac bién
phép hop ly khéac. Hanh vi khong thuc hién yéu
ciu cung cap thong tin ciia nguoi duge thi hanh
an hodc 1énh budc cung cip thong tin cia toa an
bi coi la tdi pham (offence).

Nhu vdy, di md hinh t6 chirxc THADS &
mdi nudc khac nhau, phap luat THADS & cic
nuédc chau Au lyc dia ciing nhu cac nude thudce
truyén théng common law déu rét chu trong dén
viéc bao dam cho ngudi dugce thi hanh an ciling
nhu cén bo thi hanh 4n c6 thé thu thap thong
tin, x4c minh diéu kién thi hanh an cta nguoi
phai thi hanh &n, phuc vu déc luc, c6 hi€u qua
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cho qua trinh thi hanh 4n. Hai yéu t6 co ban cua
mot co ché xdc minh diéu kién THADS hiéu
qua chinh la bao dam tinh san co, lién thong, dé
tiép can clia thong tin va c6 ché tai dii manh dé
budc ngudi phai thi hanh 4n va cac chu thé co
lién quan cung cap thong tin.

3. Thue trang co ché xic minh diéu kién thi
hanh an din sw & Viét Nam

Déi chiéu v6i kinh nghiém quoc té da phan
tich & trén, c6 thé thay ca hai yéu té ciia mot co
ché xac minh diéu kién THADS hiéu qua déu
da hién dién & mirc do nhét dinh trong phap luat
va thuc tién, nhung chua hoan thi€n & Viét
Nam. Nudc ta con thiéu mot hé thong thong tin
ddy du, toan dién, sdn c6, d& tiép can ddi véi
nguoi dugc thi hanh an va can bd cd trach
nhiém t6 chirc thi hanh an, va phép luat chua co
ché tai da manh dé budc ngudi phai thi hanh an
va céc bén lién quan cung cAp thong tin.

Mo hinh t6 chic THADS & Viét Nam
hién nay c6 thé xép vao mé hinh hén hop
gitta co quan THADS chuyén trach thugc Bo
Tu phap va to6 chitc THADS tu nhédn (thira
phat lai) dat dudi sy quan 1y chat ch€ cua Nha
nude, tuy nhién co quan THADS van dong
vai tro chu dao. Theo phap ludt Viét Nam
hién hanh, cha thé c¢6 nhiém vy tién hanh x4c
minh diéu kién THADS 1a Chép hanh vién co
quan THADS. Két qua xdc minh 1a co so dé
Chap hanh vién thuyét phuc duong su tu
nguyén thi hanh an, thoa thudn thi hanh an, 1a
co so dé Thi truong co quan thi hanh 4n ra
cic quyét dinh uy thac, hodn, dinh chi thi
hanh 4n hay lua chon bién phap cudng ché thi
hanh an thich hop. Trén thuc té, thoi gian
thyc hién cong tac xac minh cua Ch?ip hanh
vién trung binh chiém dén qua ntra thoi gian
xu 1y mot vu viéc THADS [11; 91].

Phép luat THADS quy dinh Chap hanh vién
c6 quyén yéu cau co quan, td chirc, c4 nhén co
lién quan cung cap tai liéu dé xac minh dia chi,
tai san ctiia nguoi phai thi hanh an. Truong hop
ngudi phai thi hanh 4n chua c6 diéu kién thi
hanh an thi it nhat 06 thang mot lan, Chap hanh

vién phdi xac minh diéu kién thi hanh an; Sau
hai 14n x4c minh ma ngudi phai thi hanh an van
chua c6 diéu kién thi hanh an thi co quan
THADS phai théng bao bang vin ban cho
ngudi duge thi hanh an vé két qua xac minh.
Viéc xac minh lai duoc tién hanh khi c¢6 thong
tin m&i vé diéu kién thi hanh an ctia nguoi phai
thi hanh an.

Luit quy dinh rd trach nhi€m cia co quan,
td chirc, c4 nhan co6 lién quan trong viéc xac
minh dleu kién thi hanh an 1a phai thyc hién
yéu cdu cia Chép hanh vién, yéu cau cung
cap thong tin cua ngudi dugc thi hanh an va
chiu trach nhiém vé céc ndi dung thong tin da
cung cap; truong hop tir chdi cung cp thong
tin thi phai c6 van ban tra 161 va néu 16 ly
do.Truong hop ngudi duoc thi hanh an, co
quan, to chtre, ca nhan khong cung cip hoic
cung cap thong tin sai su that vé diéu kién thi
hanh an cua nguoi phai thi hanh an thi phai
chiu trach nhiém trudc phap luat, thanh toan
cac chi phi phat sinh, truong hgp gay ra thict
hai thi phai boi thuong.

Khi tién hanh xic minh, Chap hanh vién
yéu cau nguoi phai thi hanh an ké khai trung
thue, cung cap day du thong tin v& tai san, thu
nhap, diéu kién thi hanh an. Truong hop nguoi
phai thi hanh an khong ké khai hodc phat hién
viéc ké khai khong trung thyc thi tiy theo mirc
d6 vi pham, Chép hanh vién c6 thé xir phat
hoic d& nghi nguoi co thdm quyén xu 1y vi
pham hanh chinh theo quy dinh ctia phap luat.

C6 thé noi, phap luat THADS Viét Nam di
quy dinh kha cu thé vé xdc minh diéu kién
THADS theo hudng ngay cang tang quyén han
cho Chap hanh vién va tao diéu kién thudn loi
cho ngudi duge thi hanh 4n, dich chuyén nghia
vu xac minh tr ngudi dugce thi hanh an sang
Chap hanh vién. Trudc day theo Luat Thi hanh
an dan sy nam 2008, ngudi dugc thi hanh an cé
nghia vu tién hanh x4c minh diéu kién thi hanh
an cua nguoi phai thi hanh an; neu muén yéu
ciu co quan thi hanh 4n dan sy tlen hanh xac
minh thi phai chimg minh la da tién hanh xéc
minh khong c¢6 két qua va phai chiu chi phi xac
minh. Luét sira d6i, b sung mot s6 diéu cua
Luat Thi hanh an dan sy nam 2014 da bo nghia
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vu cua nguoi dugc thi hanh an trong viéc phai
x4c minh diéu kién thi hanh 4n ctia nguoi phai
thi hanh 4n, chuyén hoa thanh quyén ty minh
hodc iy quyén cho ngudi khac xac minh diéu
kién thi hanh 4n, cung cp thong tin vé tai san,
thu nhép, diéu kién thi hanh 4n clia nguoi phai
thi hanh an cho co quan thi hanh &n; bé nghia
vu phai ndp chi phi x4&c minh. Nhu vay, viéc
xac minh diéu kién thi hanh an theo Luit stra
ddi, bd sung la thudc vé trach nhiém cua Chép
hanh vién, chi phi xac minh do ngan sach nha
nudce chiu.

Tuy nhién, trén thuc té, hoat dong xac minh
diéu kién THADS ¢ Viét Nam van con nhiéu
khé khian, tré ngai do tinh trang bat hop tac cua
nguoi phai thi hanh 4n va cac chu thé nim giir
thong tin vé tai san ctia ngudi phai thi hanh an,
trong khi hé thong ding ky tai san con chua
dam bao tinh lién thong, dong bo, hién dai, dé
tiép can, phap luat khong c6 ché tai di manh
dbi véi cac truong hop co quan, to chirc, ca
nhan khong cung cap thong tin. Theo khoan 36,
Diéu 1, Nghi dinh 67/2015/ND-CP ngay
14/8/2015 sira d6i, b sung mot sb didu cua
Nghi dinh s6 110/2013/ ND-CP ngay 24 thing
9 nam 2013 cta Chinh pht quy dinh xur phat vi
pham hanh chinh trong linh vuc bb trg tu phap,
hanh chinh tu phap, hon nhan va gia dinh, thi
hanh an dan sy, pha san doanh nghiép, hop tac
xd, hanh vi khong cung cap thong tin, khong
giao gidy to lién quan dén tai san bi xir 1y dé thi
hanh 4n theo yéu ciu ciia nguoi co thim quyén
thi hanh dn ma khong c6 1y do chinh déng, hoac
khong ké khai trung thuc tai san, diéu kién thi
hanh 4n chi bi phat tién tir 1 triéu dong dén 3
trigu dong. Mirc phat nay con qua thip va
khong du suc ran de budc chu thé bi xtr phat
phai thyc hién nghia vu cung cip thong tin.

4. Mot s6 goi ¥ hoan thién co ché xdc minh
di€u kién thi hanh 4n dan sy & Viét Nam tir
kinh nghiém quoc té

Tur viéc nghién ctru kinh nghiém quoc té ve
co ché xac minh diéu kién THADS, c6 thé rut

ra mot s6 dic diém chung sau day dé tir d6 goi
m¢ gia tri tham khao cho Viét Nam:

Thir nhat, chu thé tién hanh xac minh bao
gém ca nguoi dugce thi hanh an va can bd chiu
trach nhiém thi hanh an, trong d6 van d& cao
viéc xac minh ctia nguoi dugc thi hanh an. biéu
nay cling phu hop voi tinh chéat cua viéc thi
hanh cac ban 4n, quyét dinh vé dan sy. THADS
suy cho ciing nham bao vé quyén, loi ich “tur
cua nguoi dugce thi hanh an. Nguoi duoc thi
hanh 4n 1a ngudi c6 dong luc cao nhit trong
viéc xac minh diéu kién thi hanh an. O Viét
Nam, phap luat THADS hién hanh quy dinh
chi thé c6 nhiém vy tién hanh xac minh 1a
Chap hanh vién, diéu ndy mic du c6 nhitng wu
diém nhat dinh, khic phuc nhimng bat cip cua
Luat THADS nam 2008, nhung Chap hanh vién
khong thé c6 dong luc xac minh bang ngudi
duoc thi hanh an, nén VleC xac minh c6 hi¢u
quéa hay khong trén thyc té lai phy thudc vao su
man can, nhiét tinh cua mdi Chéap hanh vién
trong mdi vu viéc cu thé. Hon nira, quy dinh
Chép hanh vién ¢6 nhiém vu xac minh dit ra
ganh ning cong viée qua tai d6i véi Chip hanh
vién, dan d&én hiéu qua co6 thé khong cao.

Do d6, dé phu hop véi ban chéit cua
THADS, phu hop véi thong 1¢ quéc té, nén xem
xét khoi phuc quy dinh vé nghia vu x4c minh
cua nguoi dugc thi hanh an twong tu nghia vu
ching minh cua duong su trong to tung dan sy,
nhung quy dinh nay phai di kém véi co ché hd
tro va bao dam khac dé nguoi duoc thi hanh an
c6 thé tién hanh x4c minh dugc thuén loi.

Thir hai, xay dung mot co so dit lidu thong
nhat, toan dién, két ndi thong tin cua cac co
quan dang ky tai san khac nhau dé Chap hanh
vién co thé truy cép dé thu thap thong tin, nhu
vay s& gop phan 16n trong viéc giam thoi gian,
chi phi xic minh diéu kién THADS va mang
lai hi¢u qua cao hon.

Thit ba, c¢6 su ho trg 16n tir phia toa an ddi
voi hoat dong xac minh. Phap luat Puc, Hoa
Ky, Anh, Canada déu quy dinh toa an déng vai
tro tich cuc trong viéc giai quyét cac yéu ciu
vé x4c minh tai san cua nguoi phai thi hanh an
va déu quy dinh thu tuc dic biét nhu tha tuc
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“budc ngudi phai thi hanh 4an trinh dién dé
kiém tra thong tin”. Puong nhién, co ché hd
trg ciia toa an con tuy thudéc vao moé hinh to
chtrc thi hanh an cua mdi qudc gia, nhung &
Viét Nam, cling cAn xem xét kha ning ting
cuong su két ndi, hd trg giita toa 4n va co quan
THADS, nang cao vai tro cua co quan thyc
hién quyén tu phéap trong hoat dong THADS
n6i chung va xac minh diéu kién THADS néi
riéng.

Thir i, phap luat cic nudc déu quy dinh
ché tai nghiém khic ddi voi cac truong hop
khong cung cép thong tin. Tham chi, phap luat
trao cho tdoa 4n quyén ban hanh 1énh bit va
giam gilt nguoi phai thi hanh é4n da vi pham
nghia vu cung cip thong tin vé tai san cua
ngudi phai thi hanh an. Ché tai nay budc ngudi
phai thi hanh an hodc ngudi thir ba phéi co
trach nhiém hon trong viéc cung cap thong tin
vé tai san, thu nhap, diéu kién thi hanh 4n khac.
Day 1a diém ma Viét Nam nén cin nhic tham
khdo nhim ning cao trich nhiém ciia nguoi
phai thi hanh 4n va cic co quan, t6 chirc, ca
nhan trong viéc cung cép thong tin vé tai san
cua nguoi phai thi hanh an, tao diéu kién thuén
loi cho qua trinh t6 chirc THADS. Ngoai ra, ¢c6
thé xem xét tham khao kinh nghiém cua toa 4n
brc trong viéc lap danh sach nhiing nguoi phai
thi hanh 4n vi pham nghia vu cung cip thong
tin va danh sach nay co thé duoc cac cha no
tiém nang str dung theo hudng bét loi cho ngudi
phai thi hanh an trong cac giao dich sau nay, tu
d6 tao dong luc dé nguoi phai thi hanh an hop
tac trong viéc cung cap thong tin.
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