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Tém tit: Bai viét phﬁn tich khai niém * nguoi nuGe ngoai” va “quyén cta ngudi nudc ngoai”, i
giai sy khac biét cua “quyén cong dan” va quyen cta nguoi nudce ngoai”, lich st hinh thanh, phat
trién cling nhu cc ndi dung quy dinh ve quyén cua ngudi nude ngoai trong phap luat qudc té va
phap luat Viét Nam. Céc tac gia cho rang phap luat Viét Nam da c6 nhimg budce tlen trong viéc
bao vé quyen cua nguodi nudc ngoal s0 v6i tiéu chudn cua luat nhan quyén qudc té ke tur khi ban
hanh Hién phéap 2013, tuy nhién, van con nhiéu han ché khién khoang cach gitra quyén ciia nguoi
nude ngoai va quyén cong dan chwa thuc sy dwoc cai thién trong bdi canh toan cau hoa.

Tir khéa: Ngudi nude ngodi, quyén ctia ngudi nude ngoai, quyén cong dan, luat nhan quyén qudc

té, Viét Nam.

1. Khai niém nguwoi nwdc ngoai va quyén ciia
nguwoi nuwdc ngoai

C6 nhiéu quan niém khac nhau vé nguoi
nudc ngoai, tuy nhién, tr géc do luat nhan
quyén qudc té, Piéu 1 Tuyén ngoén vé Quyén
con nguoi cua cdc ca nhan khong phdi la cong
dan ciia dat neée minh dang song, duge thong
qua trong Nghi quyét s6 40/144 cua Pai hoi
ddng Lién Hop qudc vao ngay 13/12/1985 dinh
nghia “ngudi nudc ngoai” (alien) 1a:... bat cir
nguoi nao khong phdi la mot cong ddn cua
quoc gia (a national of the state) ma ho dang

*Téc gia lién h¢. DT.: 84-24-37547913
Email: giaove@yahoo.com
https://doi.org/10.25073/2588-1167/vnuls.4151
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hién dién (present)]. NoO1i ham cua khai niém
“ngudi nudc ngoai” bao ham rat nhiéu chu thé
trong luat nhan quyén qudc té, nhu: nguoi lao
dong di tra (migrant worker), ngudi ti nan
(refugees), nguoi khong qudc tich (stateless
persons), nan nhan cua nan budn nguoi (victim
of trafficking),...

Khai niém nguoi khong phdi cong dan (non-
citizen)* ciing duoc sir dung dé thay thé cho ngudi

' United Nations,Declaration on the human rights of
individuals who are not nationals of the country in
which they live, 1985. Tai
http://www.un.org/documents/ga/res/40/a40r144.htm

? Nghién ctru ciia Trung tim Nhén quyén, Pai hoc
Minnesota dong nhat 2 khai niém nay v&i nhau. Xem
tai: University of Minnesota Human Rights Center:
Study Guide: The Rights of Non-Citizens, 2003,
http://hrlibrary.umn.edu/edumat/studyguides/noncitizen
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nudc ngoal Cao uy nhan quyén Lién Hiép qudc
cho ring “non-citizen” bao ham tit ca nhiing
nguoi ma khong dwoc cong nhin la dang co
nhirng méi lién hé hiéu qua (effective links) véi
dat nuéc ma nguoi d6 dang hién dién’.

Theo luat nhan quyen qudc te ngudi nudc
ngoai cing 1a chu thé ciia cic quyén con nguoi
phd quat; quyén ciia nguoi nudc ngoai ciing 1a
quyén con ngudi. Xét chung, cac van kién phap
li quéc té vé quyén con ngudi déu quy dinh va
nhan manh nguyén tic binh ding, khong phan
biét dbi xir dya trén bat ki yéu t6 nao, trong do
bao gém yéu té vé dan tdc, chung toc, qudc
tich®. Nguyén tic nay chi c6 ¥ nghia la voi tu
cach chu thé clia quyén, nguoi nudc ngoai cling
duoc huong tat ca cac quyén dan sy nhu cong
dan cua cac quoc gia noi ho dang hién dién,
nhung do tinh chat 1a ngudi nudc ngoai, ho co
thé bj han ché mot sb quyén chinh tri (bau ctr,
tham gia bd may nha nudc..) va mot s6 quyén
kinh té, xa hoi, van hod (vi du nhu quyén duoc
tro cép x4 hoi...). So véi cac nhom dé bi ton
thuong khac, mirc d han ché hop phap vé
quyén cua ngudi nudc ngoai ¢ 1a cao nhit.
Trong Van dé nay, yeu t6 “chu quyén va an ninh
quoc gia” co tinh chat quan trong hang dau va
cha yéu dé han ché cac quyén dan su, chinh tri
clia ngudi nude ngoai’. Bén canh d6 sy gi6i han
cua nguon lye cua cac qudc gia ciing nhu mbi
quan h¢ gitra quyén va nghia vu cua chu thé
quyén 1a nhitng 1i do chinh dé dit ra nhiing gi6i
han vé1 cac quyén kinh té, x3 hoi, van hoa cua

s.html. Hay Uy ban Nhéan quyén Uc ciing dong nhét 2
khai niém nay. Xem tai: Australian Human Rights
Commission: Rights of Non-citizens,
https://www.humanrights.gov.au/rights-non-citizens.

? Office of the United Nations High Commissioner for
Human Rights: The rights of Non-citizens, New York
and Geneva, 2006, tr. 5.

* Binh ludn chung s6 27 clia Uy ban Nhan quyen vé cac

dleu khoan chéng phan biét d6i xir cua Cong ude qudc
té vé quyen dan su chinh tri (ICCPR), Binh luan chung
s6 15 v& vi thé cua ngudi nude ngoai trong ICCPR.
* Geogre Gigauri: RSC Working Paper No. 31
Resolving the Liberal Paradox: Citizen Rights and
Alien Rights in the United Kingdom, University of
Oxford, 2006, tr. 10.

ngudi nudc ngo:‘ai Chinh boi yéu té chil quyén,
trong thuc té hién nay, mic do bao dam cac
quyén cua ngudi nude ngoai & cac qudc gia,
dac biét la cac quyen kinh te xa hoi, van hoa,
phy thuge rat nhidu vao mbi quan hé giira cac
qudc gia, cu thé 1a cac quy dinh trong cac hiép
udc song phuong, da phuong’.

2. Khai quat lich sir phat trién ciia cic quy
dinh vé quyén cia ngwoi nwéc ngoai trong
phap luit quoc té

Thuat ngt “alien” sit dung trong van ban
tiéng Anh cua cac van kién phap li qudc té co tir
nguyén 1a tiéng La tinh: “alienus”, c¢6 ¥ nghia
13 nguoi la, nguoi ngoai quéc. Piéu nay 1a boi
trong lich str, quan diém vé& nguoi nudc ngoai
dd duoc ban dén (trong mdi quan hé véi van dé
tu cach cong dan) boi cac triét gia ndi tiéng thoi
Hy Lap, La Ma c6 dai nhu Cicero, Aristotle,
Plato,... va phat trién kéo dai toi thé ky XVIII
voi su tham gia ciia Machiavelli, Rousseau. Vé
co ban, cac quan diém vé van d& nay c6 thé chia
thanh hai truong phai: Ty do va Cong hoa®.
Truong phai Cong hoa nhdn manh kha ning
tham gia chinh tri nhu 14 yéu t6 chinh cau thanh
tu cach cong dan, con truong phai Ty do thi xac
dinh mot nguoi l1a cong dan thong qua tu cach
luat dinh, tic 1a duoc phép luat bao vé, hon la
viéc tham gia vao chinh tri’. Dén thoi hién dai,
cac qudc gia van dang két hop sir dung va phat
trién cac 1i thuyét nay trong viéc ddi xiur véi
nguodi nudc ngoai.

Vao thoi ky cb dai, cach déi xur cua cac
qudc gia v6i nhitng nguoi nuée ngoai thuong
dwa vao 10ng hiéu khach, véi quan niém long

® Khoan 3, Diéu 2 ICESCR

" Pinh Ngoc Vuong: ‘Dan cu trong Luét Quéc 7,
Gido trinh Céng phap Quéc té, NXB. Pai hoc QGHN,
2014, tr. 172~173.

® Leydet, Dominique, "Citizenship", The Stanford
Encyclopedia of Philosophy (Fall 2017 Edition),
Edward N. Zalta(ed.),
https://plato.stanford.edu/archives/fall2017/entries/citiz
enship/.

? Leydet, Dominique, "Citizenship", tai liéu da dan.
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hiéu khach 1a bon phan thiéng liéng, vi thé
thuong cap cho ngudi nudc ngoai voi tu cach la
khach nhimg quyén han dac biét nhu quyen
duoc bao vé, hd tro tu phap va nhiéu quyén
khac. Tham chi & Hoa Ky, vao nhimg nim dau
thé ky XVIII, XIX (tirc trong thoi ky du cua
qua trinh dyng nuéc), chinh quyén con cho
phép ngu:(n nu6e ngoai tham gia cac cude trung
cau y dan'®. Chi khi quan h¢ gilra cac quoc gia
tro' nén s6i dong thi nhu cau vé viéc xac dinh va
phan biét vi thé va quyén giita ngudi nudc
ngoai va cong dén mdi tré nén cép thiét va tro
thanh mdt van dé quan trong trong phap luat
qudc gia va cong phap quoc té. Quy ché ddi xu
v6i nguoi nude ngoai dan duoc phap dién hoa
trong phap luat cua mot s6 qudc gia va luat
quoc té thong qua céac hiép udc ma qua do cac
qudc gia cong nhan mot s6 dic quyén cia cong
dan cua nhau theo nguyén tic c6 di c6 lai. Con
& cap d6 qudc té, néu nhu trong khoang thé ky
thr XVI-XVIII, phap luat qudc té chu yéu diéu
chinh quan hé vdi nguoi nudc ngoai trongcac
hoat dong ngoai thuong,den thé ky XIX-XX, do
anh hudng cua li thuyet vé quyén ty nhién ma
trong d6 ghi nhan quyen cla tat ca moi nguol
phép luat qudc té dé cap nhidu hon dén cac
quyén khac ctiia nguoi nudc ngoai. Nam 1945,
Lién hop qudc dugc thanh 1ap cing véi su ra
doi cua ludt nhan quyén quéc té trong d6 ghi
nhin “nguoi nudc ngoai” 1a mdt trong nhiing
chu thé cia nhan quyén'.

3. Quyén céia ngudi nwée ngoai trong luit
nhén quyeén quoc te

C6 nhiéu nganh luat quoc té cung dé cap,
tryc tiép hodc gian tlep, dén quyén cua nguoi
nude ngoai, tuy nhién van dé quyén ciia ngudi

' Jamin B. Raskin Legal Aliens, Local Citizens: The
Historical, Constitutional and Theoretical Meanings of
Alien Suffrage, Vol. 141 UNIVERSITY  OF
PENNSYLVANIA Law SCHOOL (1993),
https://scholarship.law.upenn.edu/penn_law_review/vol
141/iss4/3 tr. 1397-1399.

"' Tom tat cia Kay Hailbronner, Jana Gogolin: Aliens,
Max Planck Foundation for International Peace and
the Rule of Law, 7/2013.

nudc ngoai dugc néu cu thé va truc tiép nhét
trong luat nhan quyén qudc té.

Quyén ciia ngudi nude ngoai duoc ghi nhan
trong nhiéu vin kién cta luat nhan quyén qudc
té. Nguyén tic “khong phan biét dbi xu” dugce
nhan manh trong Hién chuong Lién Hop quoc
nam 194512 va Tuyén ngbdn toan thé giol veé
quyén con ngudi, 1948 (UDHR)". Cu thé hon,
theo Cong udc vé& x6a bo moi hinh thirc phan
biét chung téc (ICERD, 1965), “phan biét
chung toc” la sy phén biét dbi xtr dya trén cac
yéu tb 1a nguo1 nudce ngoai nhu chung toc, mau
da, ngudn gbc qudc gia, sic toc'*

Dleu 2 cua ca hai cong udc quan trong nhét
vé quyen con ngudi 1a Cong woc qubc té vé cac
quyén dan sy va chinh tri (ICCPR) va Cong udc
qudc & vé cac quyén kinh te xa hoi va van hoa
(ICESCR) déu quy dinh ring “khong dugc co
bat ky sy phan biét d6i XU nao vé chiing tdc, mau
da,... ngon ngi,... ngudn gbc dan toc,... hodc
cac dia vi khac”. Trén co sé do, trong Bmh luan
chung s6 15 cia ICCPR (nim 1986), Uy ban
Nhan quyén da nhan dinh: “mét quy tic chung 1a
cac quyén trong Coéng wdc phai dugce bao dam
ma khong xay ra sy phan biét ddi xtr giita cong
dan trong nudc va ngum nuéc ngoai”"’.

Luat nhan quyén qudc té ciing quy dinh mot
sO quyén ddc biét ma chi ngudi nudc ngoai méi
c6 thé huong, xuadt phat tir vi thé dé& bi ton
thuong ciia da s6 thanh vién ctia nhom nay'®. Cu
thé, Tuyén ngdn vé Quyén con ngudi clia cic ci
nhan khong phai 1a cong dan cta dat nudc minh
nim 1985 dang séng quy dinh cu thé vé& diéu
kién truc xuét “Mot ngudi nudc ngoai séng hop
phép trén lanh thoé mot quoc gia” (Diéu 7) va
quyén lién hé vi co quan ngoai giao cua qubc
gia ma minh 13 c6ng dan (Diéu 10).

"2 Khoan 3, Piéu 1 Hién chuong Lién Hop Qubc.

" Pidu 2, UDHR.

" Piéu 1, ICERD.

13 CCPR General Comment No. 15: The Position of
Aliens  Under the Covenant, doan 2, tai
http://www.refworld.org/pdfid/45139acfc.pdf.

' Trong s6 nhitng nguoi nude ngoai thi c6 mot nhom
nho c6 vi thé cao va it bi tdn thuong, cu thé nhu cac
nha ngoai giao va nhan vién cia cac t6 chirc quic té.
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Xét tong quat, luat nhan quyén quoc té de
cap dén nhitng van dé ndi bat sau day vé quyén
clia nguoi nudc ngoai:

a. Quéc tich

Cép qudc tich 1a quyén chi quyén ctia mot
qudc gia, tuy nhién, trong nhimng truong hop
dac biét theo luat nhan quyén quéc té, céc
qubc gia can chap nhan nhimg khuyén nghi
cua cac Cong udc minh tham gia, vi du nhu
tao diéu kién nhép tich cho nguoi ti nan, nguoi
khong quéc tich, dua trén cac quy dinh tai
Diéu 34, Cong udc vé vi thé cia ngudi ti nan
nam 1951 va diéu 32, Cong udc ve vi thé cua
nguoi khong qudc tich nim 1954 ciing nhu
nghia vu cdp qudc tich cho nhitng ngudi chua
¢6 qudc tich thoa man nhitng didu kién néu
trong Cong udc vé giam bot tinh trang ngudi
khoéng qudc tich nam 1961.

b. Nhdp canh va cu tru

Theo thong 1€ qudc té, m01 quéc gia co
toan quyen trong viéc trao quyen cu tru hoac
dong y nhdp canh v6i ngudi nude ngoai'’ . Tuy
nhién, de thue hién nghia vy theo mot s6 diéu
udc quoc té, cac qudc gia phai sta d6i chinh
sach cap thi thuyc va quyén cu tru ctia minh
theo hudng tao thuan lgi cho nguoi nguoi
nudc ngoai, vi du nhu cac nudc thudc EU"™
hodc cac nudce thuoc ASEAN V.

Tir goc do luat nhan quyén qudc té, khi mot
ngudi nude ngoai nhap canh vao lanh thd cua
mot quoc gia, qudc gia do6 phai bao dam cac
quyén ctua ngudi ndy theo quy dinh cua
ICCPR?. Khi mdt ngudi nudc ngoai dugc cho
phép cu tri hop phap & mot qubc gia thi nguoi
d6 c6 quyén tu do di lai va cu trii trén 1anh tho

" Poan 5, Binh luén chung s 15 ICCPR.

"% Héléne Lambert: The position of aliens in relation to
the european convention on human rights, Council of
Europe, 2001, tr. 15-16.

¥ VOV: Tir ngay 1/1/2016, mién thi thuc qua lai gitra
cac nuéc ASEAN, 1/1/2016, https://vov.vn/tin-24h/tu-
ngay-112016-mien-thi-thuc-qua-lai-giua-cac-nuoc-
asean-464712.vov.

2 Poan 6, Binh luan chung s6 15.

quéc gia d06, va nhimg quyén nay cua ho chi co
thé bi han ché theo khoan 3, diéu 12, ICCPR.

ICCPR va mot sb cong udc khac cua luat
nhan quyén qudc té ciing doi hoi cac qubc gia
thanh vién phai tao diéu kién vé xuit nhap
canh cho nguoi nudc ngoai va ngudi than cua
ho dé doan tu gia dinh mot cach nhanh choéng,
thuan loi*!

D6i voi nhiing nguol xin ti nan, viéc cac
qudc gia bugc phai chap nhén nguoi ti nan nhap
canh nam trong nguyén tac khong d‘ay tra lai
nde goc (non- refoulement) cta luat quic té ma
dugce cu thé tai cac Dleu 32 33 ctia Cong udc
vé Vi thé cua nguoi ti nan .

Dbi voi nguoi khong qudc tich, Cong udce
vé vi thé cua nguoi khong quéc tich nim 1954
dé ra nhitng quy dinh vé cu tru tai Didu 10 (ap
dung dbi v6i nhimng nguoi khong qubc tich
trong Chién tranh thé giéi thir II) va Piéu 26
(quyén duoc lua chon noi cu tra va tu do di lai
trong lanh thd quéc gia), va tuong ty la Diéu 10
va Piéu 26 trong Cong wdc vé vi thé cia ngudi
ti nan nam 1951.

Theo Cong udc vé quyén cua nguoi lao
dong di trG ndam 1990, cac quoc gia ciing khong
bt budc phai chip nhan cép phép cu trii cho
cac thanh vién gia dinh nguoi lao dong di tra
ma chi phai “xem xét tao thuan loi”,> con ddi
v6i nguoi lao dong di tri thi “quyén cu tri &
rang phu thudc vao cong viéc co huong luong
cu thé ma ho da dugc nhan”24

Tuyén ngdén vé quyén cia nhitng ngudi
khong phai 1a cong dan nudc ma ho dang sinh

! Xem diéu kién tén trong cudc séng gia dinh dugc
nhéc dén trong doan 5, Binh luan chung s6 15 ICCPR.
Non refoulement: La nguyen tic trong luat phap
quoc té ngan cAm mdt quoc gia nhan nguoi ti nan gui
tra ho vé quoc gia ma ho c¢6 c6 nguy co bi gap nguy
h1em bi dan 4p boi cac yéu té chung toc, ton gido,
qudc tich, hodc 1a thanh vién cua mdt nhom xa hoi hodc
quan diém chinh tri. Nguyén tic nay dugc thé hién
trong Khoan 1, Diéu 33, Cong udc vé vi thé cua nguoi
ti nan, 1951.
** Khoan 1 Diéu 50.
* Piéu 51, Cong udc vé& quyén cia ngudi lao dong di
tra nam 1990.
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song ndm 1985 ghi nhén quyén tu do cu tra cia
ngudi nude ngoai sdng hop phap trén lanh thd
cua mot quoc gia.

c. Truc xuat

Truc xuit ciing 12 van d& thudc quyén chu
quyén ctia mot qudc gia, vi vay phap luat qudc
té chi co thé quy dinh gii han hop 1i ddi véi
viée truc xudt nguoi nudc ngoai ciing nhu yéu
cau viéc ra cac quyét dinh truc xuit phai phu
hop phap luat va cho phép nguoi bi truc xuat
duoc 1én tiéng phan dbi ciing nhu khiéu nai vé
truong hop ciia minh.

Nhu vy, ¢ thé thdy thu tuc néu trén chi ap
dung voi nguoi nudc ngoai dugc cu tru hop
phap trong lanh tho quéc gia va nham muc dich
ngan ngura viéc truc xudt mot cach tuy tién hay
truc xuat tap thé.% Ngoai ra, vé diéu kién cua
viée truc xuat, ngoai viéc phu hop voi phép luat
thi chi c6 mot yéu t6 duy nhat 1a “xuét phat tir Ii
do chinh dang vé an ninh quéc gla”27

Véi cac truong hop khac vé nguoi nuoce
ngoai, ngoai didu kién viéc tryc xuét phai phu
hop v6i phap ludt, nguoi khong quéc tich,
ngudi ti nan con cb thé bi truc xut boi 1i do an
ninh hodc trt tu céng cong®™. Tuy nhién, dé bao
vé quyén cua ngudi ti nan, Diéu 33 Céng wdc
vé vi thé cua nguoi ti nan ndm 1951quy dinh cu
thé vé nguyén tic non-refoulement.

d. Dan do

Dian d6 t6i pham 13 hanh vi chuyén giao thé
nhan dang hién dién trén lanh thd nudc minh
cho quéc gia yéu cdu nhdm muc dich tién hanh
truy ctu trach nhiém hinh sy hoac thi hanh

** Tuyén ngon vé quyén cua nhitng nguoi khong phai la
cong dan nudc ma ho dang sinh sdng nam 1985, Khoan
5 Diéu 3.

2 Nguyén tic nay thé hién trong Didu 22 Céng udc vé
quyen cua nguoi lao dong di tra nam 1990.

Nguyen tac nay duoc néu trong Piéu 7 Tuyén ngén
vé quyén cua nhitng ngudi khong phai 1a cong dan
nude ma ho dang sinh séng nam 1985.

* Pidu 31, Cong wdc vé vi thé cua nguoi khong quoc
tich nim 1954va Didu 32, Cong udc vé vi thé cna
nguoi ti nan nam 1951.

phan quyét hinh su da c6 hiéu luc phéap luat ddi
v6i thé nhan d6. Dan do toi pham la quyén,
khong phai 1a nghia vu cia cac qudc gia®.

Do dan d6 bao gdm hanh vi tudc tu do nén
can dam bao cac quyén khong bi tra tan va dbi
xtr nhan dao trong ICCPR cho nguoi bi dan
d6, ciing nhu phai pht hop voi quy dinh cua
Cong wéc chdng tra tan va cac hinh thic trimg
phat hay ddi xtr tan 4c, vd nhan dao hoic ha
thdp nhan pham (CAT, 1984)*".

e. Ti nan ngoai giao

“Ti nan ngoai giao” (diplomatic asylum) la
thuét ngir chi tinh trang ti nan duoc mot quéc gia
cap ngoai lanh thd ctia minh, trong co quan
ngoai giao cia nudc do, trong lanh sy quan, trén
tau ctia ho & vung lanh hai cia qudc gia khac,
hay trén may bay va cac co s& quan sy hodc ban
quan sy trong lanh thd nude ngoai’”. Vi duy tiéu
biéu nhat gan day la truong hop nha sang lap
WikiLeak, Julian Assange, xin ti nan tai Pai s
quéan Ecuador ¢ Luan-Don vao thang 6/2012.

Mic du van con giy tranh cdi va chua c6
nhiéu qudc gia céng nhan hinh thirc ti nan
nay>, nhung xét vé phuong dién nhan quyén,
day van duoc danh gia 1a mot bién phap dé bao
vé nhitng nguoi nudc ngoai ma bi xép vao
nhom “tdi pham chinh tri” trong truong hop
tinh mang cua ho bi de doa®*.

* Nguyén Thi Thuan: “Luét Hinh sy Quéc t&”, Gido trinh
Cong phap Quéc 16, NXB. Pai hoc QGHN, 2014, tr. 324.
* Piéu 7 ICCPR. XemVii Cong Giao, La Khanh Tung,
Tuong Duy Kién: Gidi thiéu Cong udc Quoc 1é vé cdc
quyén dan sy va chinh tri (ICCPR, 1966), NXB. Hong
btc, 2012, tr. 117.

’! Cong ude chdng tra tAn va cac hinh thirc trimg phat
hay dbi xir tan 4c, vo nhan dao hodc ha thip nhan pham
(CAT, 1984), Khoan 1 Diéu 3.

* Pai hoi dong Lién Hiép Qudc, Question of
Diplomatic Asylum.Report of the Secretary-General,
UNHCR,

22/9/1975 http://www.unhcr.org/protection/historical/3
ae68bf10/question-diplomatic-asylum-report-secretary
general.html.

* Pinh Ngoc Vuong: Tai liéu da dan, 2014, tr. 175.

** Dr. Saroj Chhabra: Diplomatic Asylum: A Necessary
Evil to the Protection of Human Rights, International
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f- Bao ho ngoai giao

Bao hd ngoai giao (hay Bdo ho cong dan-
diplomatic protection) 1a hoat dong cua co
quan Nha nuéc cd thim quyén nham bao vé
quyén va loi ich cua cong dan nuéc minh &
nudc ngoai, khi cac quyén va loi ich nay bi
xam hai & nudc ngoai. Theo nghia rong, bao
ho cong dan bao gém ca cac hoat dong giup
dd vé moi mit ma mdt nha nude danh cho
cong dan ciia nwéc minh dang & nudc ngoai,
ké ca trong truong hop khong c6 hanh vi xAm
hai nao toi cac cong dan cia nudc nady. Viéc
bado hd cong dan do cac co quan dai dién
ngoai giao cua nudc do thuc hién.

Van d& trén dugc ghi nhan trong Cong udce
Vién nam 1961 vé quan hé ngoai giao va Cong
wéc Vién nam 1963 vé quan hé lanh sy, Pay
cling 1a mot trong nhitng quyén dic biét cua
ngudi nudc ngoai ma Tuyén ngdn vé quyén cua
nhitng nguoi khong phai 1a cong dan nudc ma
ho dang sinh séng nam 1985 ghi nhan: “Quyén
tu do lién hé voi lanh su quan hodc co quan
ngoai giao ctia qudc gia ma ho 1a cong dan”.*

2. Quyén tai san

Trong lich su, tai san clia ngudi nudc ngoai
timg bi cac qubc gia xam pham bang nhiéu hinh
thrc, Vl Vay, quyén tai san cua nguoi nlmc
ngoai rit can dugc bao vé. Tuyén ngoén vé
quyén cua nhitng nguoi khong phai 1a cong dan
nudec ma ho dang sinh séng nim 1985ghi nhan
ngudi nudc ngoai c¢6 “Quyén tu do sd hiru tai
san riéng cling nhu chung vo6i nhitng nguoi
khac tudn theo luat qudc gia™’. Cac Cong wdc
lién quan dén ngudi nudc ngoai da néu ¢ trén
déu ghi nhan quyén chuyén dich tai san va so
hitu nha ¢, dong san va bét dong san cua ho.

Journal of Law and Legal Jurisprudence Studies
Volume 4 Issue 2, tr. 55.
3 - Dinh Ngoc Vuong: Tai liéu da dan, 2014, tr. 170~171.
3% Tuyén ngén vé quyén cua nhimg nguoi khong phai 1a
cong dan nude ma ho dang sinh song nam 1985, Diéu 10.
" Tuyén ngén vé quyén ciia nhitng nguoi khong phai 1a
cong dan nudc ma ho dang sinh song nam 1985. Muc
d, khoan 2, Diéu 5.

Tuy nhién cdc cong udc nay duong nhu chap
nhan sy han ché cua cac quoc gia dbi voi viée
s hitu tai sadn cia nguodi nudc ngoai nhu mot
bién phap bao vé tai nguyén, chu quyén cua
nuéc minh bang cac quy dinh duoc viét dudi
ngon ngit khong cé tinh chat rang budc tuyét
d6i ma chi thién vé “tao diéu kién”.

4. Co che bao vé quyen clia ngwodi nuwdc ngoai

O cap d6 toan cau, vé nguyén tic, nhitng
van dé lién quan dén quyén cua nguoi nuoce
ngoai cing co thé vén dung co ché bao vé va
thuc day nhén quyen dua trén Hién chuwong
Lién Hop qubc dé giai quyét. Co ché nay bao
gdm cac co quan chinh cua Lién Hop qudc
nhu Pai hoi dong, Hoi dong Bao an, Toa an
cong li qudc té, Ban thu ky Lién Hop qudc va
mot sé quy trinh, thu tuc cho phép cac ca nhan
co thé khiéu nai, t6 cao nhimg vi pham nhéan
quyen cua nudc mlnh lén cac co quan nhén
quyén Lién Hop qudc®®. Tuy nhién co ché bao
vé quyén nay chi phat huy tac dung v&i nhimng
su kién co6 anh hudng lon va chu thé 1a cac
quéc gia. Vi du, cac quéc gia thanh vién Lién
Hop qudc c6 thé dua trén nguyén tic “bao ho
cong dan” dé mang vu viéc ra giai quyét & Toa
an Cong 1i Qudc té (IC).

Quan trong va tryc tiép hon, quyén cia
ngudi nude ngoai ¢ thé duogc bao vé bai cac co
ché bao dam thyuc thi cac céng wdc vé nhan
quyén (cac ty ban cong ude co lién quan).*’

Mic du céac co ché ké trén c6 thé tao ap luc
16n hon t6i cac qudc gia néu cic quyén cua

% Chi tiét vé co ché bao vé, thuc diy nhan quyén dwa
trén Hién chuong, xem Gido trinh Li luan va Phap luat
vé quyén con ngudi cia Khoa Luat PHQG Ha Nai,
NXB DHQG, 2012. Cing xem tai day:
https://www.globaldetentionproject.org/international-
law/un-charter-based-mechanisms.

** Chi tiét vé co ché bao vé, thiic ddy nhan quyén dua
trén cac uy ban cong udc, xem Gido trinh Li ludn va
Phap luat vé quyén con ngudi ciia Khoa Luit PHQG
Ha N¢i, NXB DHQG, 2012. Cing xem tai day:
http://www.ohchr.org/EN/HRBodies/Pages/HumanRig
htsBodies.aspx.
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nguol nuoe ngoai bi xam pham, nhung lai kem
hiéu qua ddi voi nhitg vu xAm pham quyén cua
ngudi nudc ngoai ma tha pham 1a cac cha thé
ngoai nha nude. Vi vdy, rat can co cac co ché
bao vé quyén cua ngudi nudc ngoai trong phap
luat cua cac quéc gia. Hién tai mot sb6 nuge da
xay duyng co ché nhu vay. Vi dy, Luit vé Vi
pham quyén ciia nguoi nude ngoai (Alien Tort
Statute - ATS) cia My 1a mot tham khao tdt
cho cac nudc khac. Luét cho phép nguyén don
la nguoi nudc ngoai ki€n bi don nudc ngoai
khac hodc bi don 14 thé nhan, phap nhan Hoa
Ky tru6c Toa an Hoa Ky vi dd xdm pham luat
phap quoc té ngoai lanh thd Hoa Ky, trong do
bao gdm vi pham céc didu udc quoc té v& nhan
quyén ma Hoa Ky 1a thanh vién*’. Ké tir sau khi
duoc ap dung lan dau vao nam 1980*', ATS da
chiing to 1a mot cong cu phap li hitu hiéu gitp
nguodi nudc ngoai doi boi thuong tir nhitng vi
pham nhan quyén trong mot vu kién dan sy &
tod an My.

5. Phap luit Viét Nam vé quyén ciia nguoi
nuéc ngoai

Hién phap niam 2013 ciia nudc Cong hoa
XHCN Viét Nam dd ghi nhan ca quyén con
ngudi thay vi chi ghi nhan quyén coéng dan.
Diéu nay co6 nghia la nhitng ngudi nude ngoai
hién dién trén lanh thd Viét Nam ciing duoc bao
dam cac quyén va tu do co ban, ngoai trr mot
s6 quyén chi céng dan Viét Nam moi dugc
huong. Hién phap nam 2013 con c¢6 hai Piéu

* Hannah Dittmers: The Applicability of the Alien Tort
Statute to Human Rights Violations by Private
Corporations, Journal of Science, Humanities and Arts,
University of Michigan Law School 9/6/2017, tr. 3.

! Lauren Carasik: The Alien Tort Statute and Human
Rights Law, Foreign Affairs,
https://www.foreignaffairs.com/articles/united-
states/2017-10-25/alien-tort-statute-and-human-rights-
law. Vu kién tai New York gitta mdt gia dinh Pa-ra-
guay va mdt cuyu thanh tra Pa-ra-guay song tai
Brooklyn vé viéc mot nguoi dan ong 1a thanh vién cua
gia dinh nay da bi tra tin va giét. Toa an Ving 2
(Second Circuit) di tao ra mot tién 1& khi quyét dinh
réng bén bi don phai chiu trach nhiém.

riéng (Piéu 48 va 49) d& cap cu thé vé quyén
clia ngudi nudc ngoai.

Theo Hién phap nim 2013, ngudi nudc
ngoai ¢ thé bi han ché cac quyén sau (vi Hién
phap chi cong nhan déy 1a cac quyén danh cho
cong dan): Quyén tu do di lai va cu tru, ty do
ngon luan, ty do bao chi, tlep can thong tin, hoi
hop, 1ap hoi, biéu tinh, quyén bau cu, quyen
tham gia quan li nha nudc va xa hot, quyen biéu
quyet khi Nha nuéc to chirc trung cau y dan,
quyén dugc bao dam an sinh xa hdi, quyén lam
viée, lya chon nghé nghiép, viéc lam va noi lam
viéc, quyén hoc tap, quyén xac dinh dan toc cia
minh, sir dung ngén nglr me d¢, lya chon ngdn
ngit giao tiép. Pay la mot dlem chua_tuong
thich véi nhimg coéng wdc qudc t& vé nhan
quyén ma Viét Nam dé tham gia.

Luat Nhap canh, xuét canh, quéa canh, cu tra
cua nguoi nudc ngoai tai Viét Nam nam 2014
quy dinh nguoi nudc ngoai nhdp canh, qua
canh, xuét canh va cu tri tai Viét Nam “duoc
bao ho tinh mang, danh du, tai san va cac
quyén, lgi ich chinh dang theo phap luat Viét
Nam trong thoi gian cu tra trén lanh thd nudc
Cong hoa XHCN Viét Nam” va cac quyén di
lai, lao dong, hoc tép, bao lanh thanh vién gia
dinh... Cac quyén nay dwoc quy dinh cu thé
trong cac luat chuyén nganh.

Pdi v6i van dé quéc tich, Piéu 19 Luat
Quéc tich Viét Nam nam 2008 quy dinh diéu
kién nhap qudc tich voi dbi tugng 1a cong dan
nude ngoai va nguoi khong qudc tich. Quy dinh
nay kha tuong thich véi tiéu chuan qudc té khi
tudn thi nguyén tic binh ding giita nhiing
nguoi nudc ngoai.

Dbi v6i van dé& dan do, nhin chung cac quy
dinh trong phéap luat Viét Nam twong ddi tuong
thich véi phap luat qudc té. Theo Piéu 491 B
luat Hinh sy ndam 2015, nguyén tic hop tac
qudc té trong hoat dong t6 tung hinh sy cia
Viét Nam dua trén cac diéu udc qudc te ma
Viét Nam 1a thanh vién hoic theo nguyén tic co
di co lai. Cac truong hop tir chdi din do duoc
quy dinh tai Piéu 35 Luat Tuong trg tu phap
nam 2007 cung khong qua khac biét so voi tinh
than luét phap quéc té.
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V& quyén lao ddéng cua ngudi nudc
ngoai*> hay quyén tu do thong tin bao chi co
lién quan téi ngudi nude ngoai®, cac quy
dinh cu thé déu nim trong Nghi dinh cua céc
luat chuyén nganh.

DPbi voi van dé tai san, ngudi nudc ngoai
dugc tham gia giao dich dan sy dya trén nhiing
quy dinh cu thé tai Chuong XXV cua B¢ luat
Dén sy nam 2015. Tuy nhién, quyén ciia nguoi
nudc ngoai ddi voi tai san 14 bat dong san bi
han ché theo Diéu 5 Luét dat dai nam 2013.

DPbi v6i cac vu viée dan su cd yéu t6 nudc
ngoai, tai chuong XXXVIII B luat T tung Dan
su nam 2015 da quy dinh nhiing thu tuc giai
quyét. Didu 465 Luat nay ghi nhén nguoi nudce
ngoai co quyen khoi kién dén Toa an Viét Nam
dé yéu cau bao vé quyén va loi ich hop phap cua
minh khi bi xdm pham hodc c6 tranh chép.

Pbi voi quyén vé xét xir cong bang, nhiing
hd tro vé ngdn ngir ddi voi ngudi nuéc ngoai
duoc quy dinh tai Piéu 15 Luat TH chirc Toa an
nhan din nam 2014. Ngoai ra, quyén bao chita
cua bi can, bi cao, quyén bdo v¢ loi ich hop
phap cua duong su ciing duoc ghi nhan ¢ Diéu
14 Luat nay.

6. Nhan xét, két ludn

Mot trong nhimg thuén loi d6i véi viéc bao
vé quyen con ngudi cua ngudi nudc ngoai la
nhidu tiéu chudn qudc té vé quyén cua ngudi
nudce ngoai hién nay dugce xdy dung dua trén
tap quan qudc té da ton tai tir nhidu nam trude
day. Ngoai ra, hau hét nhitng nhom yéu thé nhu
ngudi lao dong di tri, ngudi khong quéc tich,
ngudi ti nan di c6 nhitng cong udc riéng nham
dam bao kha ning bao vé cac quyén va tu do co
ban cua ho.

Yéu to quan trong nhat tao ra sy khac biét
gitta quyén cong dan va quyén cua ngudi nude
ngoai 1a chu quyén va loi ich qudc gia. Bén canh
d6 con c6 nhimg yéu t6 khac lién quan dén

> Nghi dinh 11/2016/ND-CP.
* Nghi dinh 88/2012/ND-CP.

nguon luc va quan diém vé su cén bang gitra
quyén va nghia vu (dong gbép) cua chu thé
quyén. Mot loat yéu t& nhu vay chinh 1a 130 can
v6i viée thu hep khoang cach giita quyén cua
ngudi nudce ngodi va quyén cia cong dan.

Dbi véi cac qudc gia ma dan cu chu yéu la
nguoi nhap cu hodc thudc mot lién minh kinh té
- chinh tri nhat dinh, cc quyén clia ngudi nudce
ngodi co thé dugc dam bao mot cach day du
hon so v&i nhitg qudc gia khac. Day 1a két qua
cua lich str va nghia vu rang budc cua cac quoc
gia nay khi tham gia cc diéu udc qudc té.

Viét Nam dd co nhimg budc di rat tién bo
trong vi¢c bao dam quyén cua ngudi nudc
ngoai trong nhirmg ndm gén day, dac biét 1a viéc
Hién phap nim 2013 ghi nhan quyén con ngum
dbi voi “moi nguoi” chtr khong chi véi “cong
dan”. Tuy nhién, giéi han cac quyén voi ngudi
nudc ngoai theo phap luat Viét Nam hién van
con rong. Nhiéu quyén chi dugc dam bao thong
qua cac luat chuyén nganh. Mot s6 linh vic van
thiéu nhitng quy dinh cu thé, gy tré ngai khong
chi cho viéc hudng thu quyén cua ngudi nude
ngoai ma con voi viéc thuc thi cac tiéu chuin
va thong 18 qudc té lién quan dén van dé nay
cua cac co quan nha nudc.

Trong bdi canh toan ciu héa, dam béo
quyén cua nguoi nudc ngoai khong chi giap
Viét Nam hoi nhap qudc té thanh cong vé mat
kinh té ma con ca vé cac mit chinh tri, vin hoa,
xd hoi. Vé ngén han, viéc bao dam quyén cua
ngudi nude ngoai chinh 1a dé giup Viét Nam
tranh duoc nhing hanh xtr khéng phu hop voi
c4c tidu chuin va thong 18 quoc té - diéu ma co
thé gdy ra nhimg phue tap vé mét ngoai giao va
lam xau hinh anh cua dat nudc trong cong dong
qudc té. V& loi ich 1au dai, viéc bao dam quyén
cua nguoi nudc ngoai cling chinh 1a bao dam
quyén cua hang triéu cong dan Viét Nam (con
s6 nay ngay cang 16n) dang ¢ nudc ngoai, do
nguyén tac nén tang trong linh vyuc nay 1a quan
hé o di c6 lai gifta cac qudc gia.

Mot trong nhimg giai phdp mang tinh vi mo
dé ting cuong bao dam quyén cua nguoi nude
ngoai trong bdi canh toan cau héa chinh 1a ting
cudng hoi nhap véi thé gidi thong qua viée phé



V.C. Giao, N.D. Dirc / Tap chi Khoa hoc DHOGHN: Ludt hoc, Tap 34, S6 2 (2018) 65-74 73

chuan nhitng hiép udc song phuong va da
phuong. Bén canh do, viéc nghién clru cung b
khung kh6 phap ludt ¢ lién quan cua quoc gia
cho phu hop voi cac tiéu chuan nhan quycn
quoc té vé nguoi nudc ngoai la rat can thiét.
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Some Theoretical, Legal and Practical Issues
on Human Rights of Aliens

Vu Cong Giao, Nguyen Dinh Duc
VNUSchool of Law, 144 Xuan Thuy, Cau Giay, Hanoi, Vietnam

Abstract: This paper analyzesthe concepts “alien” and “rights of aliens”, to explain the
differences between “rights of citizen” and “rights of aliens”, the history of formation, development as
well as content of rights of aliens in international law and Vietnam law. The authors argue that
Vietnam's legislation has made strides in protecting the rights of aliens in comparision with the
standards of international human rights law since the Vietnamese government published the 2013
Constitution. However, there are still gaps between the rights of foreigners and those of citizens,
which has not been really improved in the context of globalization.

Keywords: Alien/non-citizen, rights of alien/non-citizen, rights of citizen, international human
rights law, Vietnam.



