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Tém tit: T6 chirc dai dién cua nguoi lao dong 1a t6 chirc bao vé quyén va loi ich hop phéap cua
ngudi lao dong. Quyén cua ngudi lao dong trong viée thanh 1ap va gia nhap t6 chic dai dién coa
ngudi lao dong tai co so can phai dugc ton trong va bao vé. Didu nay di dugc cac nudce thanh vién
Hiép dinh Dbi tac Toan dién va Tién bd xuyén Thai Binh Duong (CPTPP) khing dinh trong cam
Kkét vé lao dong tai chuong 19 ctia CPTPP. Bai viét chi ra thuc trang quy dinh cua phap luat Viét
Nam v& t6 chirc dai dién lao dong dé tir d6 dura ra mot s6 kién nghi hoan thién phap luat vé t6 chirc
dai dién lao dong khi Viét Nam gia nhap CPTPP.

Tir khéa: To chirc dai dién lao dong, nguoi lao dong, cong doan, CPTPP.

1. Khai quat vé to chirc dai dién lao dong

Tb chic dai dién cua nguoi lao dong do
nhiing nguoi lao dong 14p nén trén co s& cua
nguyén tic ty do, ty nguyén, khong trai phap
luat véi chiic nang chu yéu la dai dién, bao vé
quyén va logi ich hop phap, chinh dang cho
ngudi lao dong. Sy thanh 1ap td chuc dai dién
nguoi lao dong 1a mot phong trao 16n trén thé
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'Bai viét nay dugc thuc hién trong khuon khé dé tai cdp
PHQGHN, mi sb QG.17.30 “Hodn thién phap ludt kinh
doanh tai Viét Nam nham chudn bi cho viéc thi hanh cdc
hiép dinh thuong mai tu do (FTA) thé hé méi tir ndm 2017
dén nim 2019 do PGS.TS. Lé Thi Hoai Thu chi nhiém.
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gioi, xuét hién tai chau Au vao dau thé ki XIX
déng thdi véi cudc cach mang ki nghé, khi
nguoi lao dong c6 nhu cdu can duogc bao vé
trude sttc manh ctia nguodi st dung lao dong va
tu y thirc dugc gia tri cua strc manh tap thé [1].
So v6i to chirc dai dién cua ngudi st dung lao
dong, td chuc dai dién cua nguoi lao dong ra
doi sém hon va nhan dugc su chi y nhiéu hon
clia cac gi6i trong xa hoi. Piéu nay ciing hop
v6i 1€ tu nhién, bdi nguodi lao dong trong quan
hé 1am thué thuong 13 ngudi yéu thé hon so véi
ngudi st dung lao dong. V& phuong dién chinh
tri, ¢c6 nhitng nghiép doan doc 1ap vadi chinh
bang (nghi¢p doan cua My, Phap, Viét Nam
cong hoa), co nghiép doan chi phdi chinh Pang
(nghiép doan Anh), lai c6 nghiép doan 1€ thude
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chinh Pang (nghiép doan ¢ cac qudc gia theo
chu nghia xa hoi) [2].

Tir khi T6 chtrc Lao dong qudc té (ILO) ra
doi, viée thanh lap, gia nhap, hoat dong trong t6
chic cua minh cling 1a mét ndi dung trong
quyén tu do lién két cua ngudi lao dong duoc
quy dinh tai Céng u6c s 87 (ndm 1948) va cac
van ban c6 lién quan cua ILO. Theo quy dinh
tai Piéu 2 Cong udc sd 87 va cac giai thich
chinh thirc cua ﬁy ban v& tu do hi€p hoi cua
ILO, d6i tugng ap dung Coéng wdc la tat ca
ngudi lao dong, khong co bat cir sy phan biét
dua trén bat ctr dic diém nao nhu nghé nghiép,
gi6i tinh, tudi tic, ngudn gbc xuat than, dan toc,
quéc tich, tinh trang hon nhan, quan diém ton
gido, chinh tri... déu c6 quyén tu do thanh lap
hodc gia nhap cong doan [3]. Quyén tir do thanh
lap, gia nhdp cong doan cta nguodi lao dong
theo quy dinh tai Diéu 2 cua Cong udc sb 87
dugc hiéu rat rong. Bén canh quyén thanh lap,
gia nhdp hay khong thanh lap, khong gia nhap
cong doan, nguoi lao dong con co quyén tu do
trong viéc quyet dinh t6 chtrc cia minh co gia
nhap, lién két véi t6 chire khac hay khong. Diéu
nay dong nghia véi vide mot t6 chie cong doan
da duogc thanh 1ap khong thé 1a rao can cho viéc
ra doi mot t& chirc cong doan khac, ca & cip
doanh nghi¢p va cac céip cao hon.

Trong pham vi qudc gia, nguoi lao dong co
thé thanh 1ap mot hodc nhiéu t6 chuc dai dién
ctia minh tuy thudc vao pham vi quyén tu do
1ap hoi cua nguoi lao dong dugc thira nhan den
mirc d6 nao boi phéap ludt quéc gia. O cac qudc
gia khong ung h¢ chu nghia da nguyén thuong
chi ton tai mot loai to chuc duy nhat dai dién
cho ngudi lao dong. Nguoc lai, & nhitng quc
gia ung ho chu nghia da nguyén thuong co
nhiéu loai t0 chic khéc nhau dai dién cho
nhiing nhom ngudi lao dong khac nhau. Trong
truong hop nay, céc t6 chirc dai dién ciia nguoi
lao dong phai thao luan, thuong thuyét va di dén
thdng nhét ctr ra td chire 6 tinh dai dién nhat cho
gi6i lao dong tham gia co ché ba bén (giita dai
dién Nha nudc, dai dién nguoi sir dung lao dong
va dai dién nguoi lao dong). Khi can thiét, Nha
nuée co thé can thi¢p, tham chi 1a truc tiép, vao
viéc lua chon nay. Trong pham vi khu vuc va

quoc té, t6 chirc dai dién cua nguoi lao dong co
quyén gia nhap to chic dai dién ctua nguoi lao
dong trong khu virc va gia nhép t6 chic dai dién
ngudi lao déng & cp qudc té.

Khi tham gia quan hé lao dong (co ché phéi
hop hai bén va co ché ba bén), to chirc dai dién
cua nguoi lao dong c6 nhitng vai tro co ban
nhu: La ciu nbi nguoi lao dong véi ngudi sir
dung lao dong va Nha nudc; Cung dai dién cua
Nha nuéc va nguoi sit dung lao dong quyét
dinh hodc cung dai dién ctia nguoi st dung lao
dong tu van cho Nha nuéc xdy dung chinh
sach, phap luat lao dong, xay dung quy hoach,
ké hoach phat trién kinh té - xd hoi clia qubc
gia, nganh, ving...; Phdi hop voi hai “ddi tac xa
hoi” con lai ciia co ché ba bén t chue thuc hién
chinh sach, phap luat, quy hoach, ké hoach... va
giai quyét cac van dé phat sinh tir qua trinh to
chtrc thuc hién nay (bao gom ca viée giai quyét
tranh chdp lao dong va dinh cong); Cung dai
dién nguoi st dung lao dong xay dung quan hé
lao dong hai bén lanh manh, méi truong lao
dong hai hoa, 6n dinh.

Tuan thu tiéu chuan lao dong qudc té vé lao
dong 1a ndi dung luén dugce dé cap dén trong
cac Hiép dinh thuong mai ty do thé hé moi.
Ciing nhu cac Hiép dinh tu do thuong mai thé
hé méi khac, Hiép dinh Ddi tac Toan dién va
Tién bd xuyén Thai Binh Duong (CPTPP)
khong dua ra cac tiéu chuan méi vé lao dong
ma chi nhic lai cac tiéu chuan lao dong da dugc
quy dinh trong cac Cong ude cua Té chirc lao
dong qudc té (ILO) ma cac nude 1a thanh vién
cia CPTPP déu c6 nghia vu tuan thi, thuc day
va thuc thi voi tu cach la thanh vién cua ILO,
bao gébm: i) Quyén tu do lién két va thuong
luong tap thé; ii) Xoa bo lao dong cudng birc
hodc bat budc; iii) Bai bo lao dong tré em, cAm
nhitng hinh thirc lao dong tré em t¢é hai nhét; iv)
Khong phan biét ddi xir trong lao dong va nghé
nghi¢p. Theo chuong 19 CPTPP, Viét Nam
phai t6n trong va bao dam quyén cua ngudi lao
dong trong viéc thanh 1ap va gia nhap t6 chirc
dai dién cia nguoi lao dong tai co sé. T chire
dai dién ctia nguoi lao dong tai co s co thé lua
chon gia nhap Tong Lién doan Lao dong Viét
Nam hodc dang ky vdi co quan nha nudc cod
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tham quyén dé dugc chinh thirc hoat dong véi
tu cach 1a to chirc doc 1ap so voi hé théng Tong
Lién doan Lao dong Viét Nam (khong thude vé
hé thdng Tong Lién doan Lao dong Viét Nam).
Du thudc hay khong thudc hé théng Tng Lién
doan Lao dong Viét Nam, t6 chirc dai dién cua
ngudi lao dong déu phai tuan thu Hién phap,
phap luat, hoat dong phai phu hop véi ton chi,
muyc dich va phuong thitc hoat dong da duogc
dang ky. Ton chi, muc dich hoat dong cua t6
chure dai dién nguoi lao dong phai bao dam theo
dung cac ti€u chuén ciia ILO la dé dai dién, bao
vé quyén va lgi ich hop phép, chinh dang cua
nguodi lao dong thong qua cac hinh thirc tuwong
tac duoc quy dinh trong phép luit bao gdm dbi
thoai, thwong lugng tap thé, dinh cong va cac
hanh dong cong nghiép khac trong quan hé lao
dong. Céac to chirc dai dién nguoi lao dong
khong duoc phép tién hanh bat ci hoat dong
nao c6 kha ning xam hai dén an ninh qudc gia,
trat tu, an toan xa hoi, khong duoc tham gia bat
cir hoat dong nao ngoai ton chi, myc dich phu
hop voi quy dinh ctua ILO va da dang ky véi co
quan nha nude c6 tham quyén.

2. Quy dinh vé to chirc dai dién lao déng
trong phap luat Viét Nam

O Viét Nam, to chirc Cong doan - dai dién
cho ngudi lao dong xuét hién tir nhitng nam dau
cta thé ki XX va chinh thitc dugc thanh 1ap
nam 1929. Con dudng ra doi cia Coéng doan
Viét Nam ciing khéng ndm ngoai quy luit
chung so v6i con duong ra doi cua Nghiép doan
cong nhan cua cac qudc gia khac trén thé gidi.
Cho dén nam 1965, Cong doan van la t& chirc
duy nhit dai dién cho ngudi lao dong Viét Nam
trong pham vi ca nudc. Tir nim 1965 dén 1975,
do hoan canh dat nudc bj chia cat hai mién boi
cudc khang chién chdng Mi, do ngudi lao dong
lam thué trong ving chién su phai lam viéc
duéi su diéu chinh cua mot hé thong phép luat
khac (B¢ Luat lao dong Viét Nam cong hoa) va
duéi quyén cia nhitng nguoi sir dung lao dong
khong phai 1a Nha nudc Viét Nam, vi vay &
mién Nam da hinh thanh céc o chirc khéc dai
dién, dau tranh bao vé quyén lgi cho ngudi lao

dong, nhu: Hoi lao dong gidi phong, Cong doan
giai phong thudc Lién hig¢p Cong doan giai
phong mién Nam. Trong sudt thoi ki nay, gilta
Téng Cong doan Viét Nam ludn giit mdi quan
hé chat ch€ voi Hoi lao dong giai phong va Lién
hiép Cong doan giai phong mién Nam. Sau giai
phong mién Nam, ngdy 06/6/1976, Hoi nghi
théng nhat Cong doan toan qudc duge td chirc
tai thanh phé HO Chi Minh d4 thong nhit cac t6
chuc dai dién nguoi lao dong Viét Nam thanh
mot to chirc duy nhat 1a 13y tén la Téng Cong
doan Viét Nam. Pén nim 1988, Tong Cong
doan Viét Nam duogc doi tén thanh Tong Lién
doan lao dong Viét Nam. Cho dén thoi diém
nay, t6 chirc Cong doan Viét Nam moi chi dai
dién cho nguoi lao dong trong khu vuc Nha
nude. Ké tir khi Nha nudc ta chuyén doi co ché
quan 1i kinh té, Cong doan Viét Nam ngay cang
m¢d rong pham vi hoat dong va dan tré thanh t6
chirc dai dién cho toan thé nguoi lao dong Viét
Nam trong ca khu viuc Nha nudc va ngoai khu
vuc Nha nudc [4].

Khi chuyén sang nén kinh té thi trudng, van
dé dai dién lao dong & nudc ta dugc ghi nhan
trong Quy ché lao dong ddi vai cac xi nghiép co
vbn dau tu nude ngoai ban hanh kém theo Nghi
dinh s6 233/HDBT ngay 22/06/1990 cua Hoi
dong bo truong (nay 1a Chinh phit) quy dinh:
“Pai dién lao dong la chu tich hoac ngudi dugc
iy quyén ciia Ban chép hanh céng doan thudc
hé thong Tong Lién doan Lao dong Viét Nam;
hodc 1a nguoi duoc dai dién tap thé lao dong
trong xi nghiép cu ra thay mat cho ho, khi trong
xi nghiép chwa c6 td chirc céng doan” (khoan 2,
Diéu 2). Ngoai ra, dai dién lao dong con dugc
quy dinh trong Ban quy dinh vé thoa udc lao
dong tap thé, ban hanh kém theo Nghi dinh )
18/CP ngay 26/12/1992 cua Chinh phu. Theo
Béan quy dinh nay thi: “Ban dai dién lao dong
c6 it nhat 1a ba nguoi, do tap thé lao dong trong
doanh nghiép bau ra va duoc co quan lao dong
cép tinh xac nhan”. Viéc bau ban dai dién lao
dong duoc tién hanh trong cic doanh nghiép
“chwa c6 to chirc cong doan” (diém b khoan 1
Diéu 6). Trong truong hop doanh nghiép da co
t6 chiic cong doan nhung sé luong doan vién
cong doan dudi 50% sb luong ngudi lao dong
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thi “Ban Chap hanh Céng doan noi d6 phai to
chitc bau thém dai dién ciia nhitng ngudi lao
dong chua 1a doan vién cong doan” (diém a
khoan 1 Diéu 6). Mic du cic van ban noéi trén
déu khong con hiéu luc nhung ciing cho thay
phap luat da thira nhan va quy dinh dai dién lao
d6ng bao gdm: t6 chirc cong doan co sé hoic dai
dién do tap thé lao dong bau nén. Tinh chit da
cong doan & khia canh nao do da dugc thira nhan
va thyc hién trong van dé dai dién lao dong [5].

Hién nay, dai dién lao dong & Viét Nam
duogc quy dinh tai Ludt cong doan nam 2012;
Bo6 luat lao dong nam 2012, Nghi dinh sb
43/2013/ND-CP ngay 10/5/2013 ctia Chinh phu
quy dinh chi tiét thi hanh Diéu 10 cua Luat
cong doan vé quyén, trach nhiém cua cong doan
trong viéc dai dién, bao vé quyén, loi ich hop
phéap, chinh dang cua nguoi lao dong, Nghi
dinh s6 191/2013/ND-CP ngay 21/11/2013 cua
Chinh pha quy dinh chi tiét vé tai chinh cong
doan, Nghi dinh s6 200/2013/ND-CP ngay
26/11/2013 cua Chinh phu quy dinh chi tiét thi
hanh Diéu 11 Luét cong doan vé quyén, trach
nhiém cua cong doan trong viéc tham gia quan
li nha nuéc, quan li kinh té - x hoi, Piéu 18
Cong doan Viét Nam nam 2013 va mdt sb vin
ban phap luat khac.

Theo quy dinh cua cac van ban phap luat
néu trén, dai di€n lao dong & Viét Nam la td
chuc cong doan dugc quy dinh tai biéu 1 Luat
cong doan nam 2012: “Céng doan la té chirc
chinh tri - xd hdi réng Ién ciia giai cdp cong
nhdan va cua nguoi lao dong, dwoc thanh ldp
trén co so tw nguyén, la thanh vién trong hé
théng chinh tri cua xa hoi Viét Nam, duoi sw
lanh dgo cua Pang Cong san Viét Nam,; dai
dién cho can b, cong chirc, vién chirc, cong
nhdn va nhitng nguoi lao dong khac (sau day
goi chung la nguoi lao dong), cung voi co quan
nha nude, 16 chirc kinh 16, 16 chitc xd hdi cham
lo va bdo vé quyén, loi ich hop phdp, chinh
dang cua nguwoi lao dong; tham gia quan Il nha
nwoe, quan li kinh 1é - xa hoi, tham gia thanh
tra, kiém tra, gidm sat hoat ddng ciia co quan
nha nudée, té6 chire, don vi, doanh nghiép,; tuyén
truyén, van dong nguoi lao dong hoc tdp ning
cao trinh d3, kj nang nghé nghiép, chdp hanh

phép ludt, xdy dung va bio vé Té quoc Viét
Nam xa hgi chu nghia”. Noi dung quy dinh vé
dai dién lao dong bao gom:

Thir nhat, quyén thanh lap, gia nhap va hoat
dong cong doan cua nguoi lao dong.

Theo quy dinh tai Diéu 5 Luat Cong doan
va biéu I¢ Cong doan Viét Nam, nguoi lao
dong la nguoiViét Nam lam viéc trong co quan,
to chirc, doanh nghi¢p co6 quyén thanh lap, gia
nhdp va hoat dong cong doan theo quy dinh cua
bicu 1€ Cong doan Viét Nam.

Thir hai, chtic nang, quyén, trach nhiém cua
Cong doan.

Cac chirc nang co ban cua Cong doan Viét
Nam bao gom: i) Pai di€n va bao vé quyén, lgi
ich hop phép, chinh dang cua nguoi lao dong;
ii) Tham gia quan li nha nudc, quan i kinh t€ -

xa hoi; iii) Van dong, gido duc nguoi lao dong.

Dé thyuc hién cac chirc nang trén, Nha nudc
quy dinh cho Cong doan Viét Nam nhiing
nhiém vy trong Luat Cong doan nam 2012, bao
g@)m: i) Pai dién, bao vé quyén, lgi ich hop
phap, chinh dang cua ngudi lao dong (Piéu 10
Luat Cong doan, Nghi dinh sb 43/2013/ND-
CP); 1i) Tham gia quan li nha nud6c, quan li kinh
te xd hoi (Piéu 11 Luat cong doan, Nghi dinh
s6 200/2013/NB-CP; iii) Trinh dy 4n luat, phap
lénh va kién nghi xdy dung chinh sach, phap
luat (Biéu 12 Luét cong doan); iv) Tham du cac
phién hop, cudc hop, ki hop va hoi nghi (Diéu
13 Luat cong doan); v) Tham gia thanh tra,
kiém tra, giam sat hoat dong cua co quan, td
chtrc, doanh nghiép (Piéu 14 Luat cong doan);
vi) Tuyén truyén, van dong, gido duc nguoi lao
dong (Diéu 15 Luét cong doan); vi) Phat trién
doan vién cong doan va cong doan co s& (Diéu
16 Luat cong doan).

Trén co s¢ cac nhiém vu duge quy dinh tai
Luat cong doan, tai mdi ki Pai hoi toan quoc
Tong Lién doan lao dong Viét Nam di cu thé
hoa thanh nhitng nhiém vu cu thé cho ting giai
doan. Mai cip to chtrc cia Cong doan co nhitng
quyén han cu thé dé thuc hién chuc nang,
nhiém vu ctia cong doan phu hop véi ting cp
trong hé thong t6 chirc ciia Cong doan.
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Thir ba, quyén, trach nhiém cua doan vién
cong doan.

Quyén cua doan vién cong doan dugc quy
dinh tai Piéu 18 Luat cong doan, bao gém: 1)
Yéu cau Cong doan dai dién, bao vé quyén, lgi
ich hop phap, chinh dang khi bi xam pham; ii)
Dugc thong tin, thao ludn, d& xuét va biéu quyet
cong viéc cua Cong doan; duoc thong tin vé
duodng léi, chu trwong, chinh sach cia Pang va
phap ludt cia Nha nuéc lién quan dén Cong
doan, nguoi lao dong; quy dinh cua Cong doan;
1i1) Ung ctr, dé cur, bau cir co quan lanh dao
cong doan theo quy dinh cia Diéu 16 Cong doan
Viét Nam; chét van can bo 1anh dao cong doan;
kién nghi x1r 1i ki ludt can by cong doan co sai
pham; iv) Puoc Cong doan tu van phap luat, trg
gitp phap 1i mién phi phap luat vé lao dong,
cong doan; v) Puoc Cong doan hudng dan gitp
do tim viéc lam, hoc nghé; tham hoi, giap do
lac dm dau hodc khi gap hoan canh khé khan;
vi) Tham gia hoat dong vin hoa, thé thao, du
lich do Cong doan td chuc; vii) Pé xuét vai
Cong doan kién nghi co quan, to chic, doanh
nghiép vé viéc thuc hién ché do, chinh sach,
phap lut d6i v6i nguoi lao dong.

Trach nhi€m cua doan vién cong doan duoc
quy dinh tai Diéu 19 Luat cong doan, bao gom:
i) Chdp hanh va thyc hién Diéu 1& Cong doan
Viét Nam, nghi quyét cia Cong doan; tham gia
cac hoat dong cong doan, xiy dung to chirc
cong doan viing manh; ii) Hoc tdp nang cao
trinh d6 chinh tri, van hod, chuyén mén, ky
ning nghé nghiép; rén luyén pham chat giai cap
cong nhén; séng va lam viéc theo Hién phap va
phap luat; iii) Doan két, giup d& ddéng nghiép
nang cao trinh do, k§ ning nghé nghiép, lao
dong c6 hidu qua va bao vé quyén, loi ich hop
phap, chinh dang ctia nguoi lao dong va to chirc
cong doan.

Thw tw, trach nhiém cua Nha nudc, co
quan nha nudc, to chic, doanh nghiép déi voi
Cong doan.

Trach nhi€ém ctia Nha nudc, co quan nha
nudc, to chirc, doanh nghiép dbi voi Cong doan
dugc quy dinh tai Chuong III Luat cong doan,
bao gom:

1) Quan hé gitta Céng doan voi Nha nudc,
co quan, to chirc, doanh nghiép (Piéu 20): la
quan hé hop tac, phdi hop dé thuc hién chuc
nang, quyén, trach nhiém cua cac bén theo quy
dinh cua phap luat, gop phén xdy dung quan hé
lao dong hai hoa, on dinh va tién bo.

ii) Trach nhiém cta Nha nudc dbi véi Cong
doan (Piéu 21): Bao dam, hd trg, tao diu kién
cho Céng doan thuc hién chiric ning, quyén,
trach nhiém theo quy dinh ctia phap luét; Tuyén
truyén, phd bién, gido duc phap luat vé lao
dong, cong doan va quy dinh khac cta phap luét
c6 lién quan dén t6 chirc cong doan, quyen
nghia vy cta nguoi lao dong; Thanh tra, kiém
tra, gidm sat va xu li hanh vi vi pham phap luit
vé cong doan; Phéi hop voi Cong doan cham lo
va bao dam quyén, loi ich hop phap, chinh dang
ctia ngudi lao dong; Lay y kién ctia Cong doan
khi xay dung chinh sach, phap luat lién quan truc
tiép dén t6 chirc cong doan, quyén, nghia vu cua
nguoi lao dong; Phdi hop va tao diéu kién dé
Cong doan tham gia quan li nha nude, quan li
kinh té - xa hoi, dai dién, bao vé quyén, loi ich
hop phap, chinh dang cia nguoi lao dong.

iii) Trach nhi€ém ctia co quan, td chuc,
doanh nghiép d6i véi Cong doan (Piéu 22):
Phéi hop véi Cong doan thuc hién chirc ning,
quyén, nghia vu ctia cac bén theo quy dinh cta
phap luat; Tao diéu kién cho nguoi lao dong
thanh lap, gia nhdp va hoat dong cong doan;
Phdi hop véi cong doan cing cip xay dung, ban
hanh va thyuc hién quy ché phdi hop hoat dong;
Thira nhan va tao diéu kién dé cong doan co s
thuc hién quyén, trach nhiém theo quy dinh cua
phap luat; Trao d6i, cung cap day du, chinh xac,
kip thoi thong tin lién quan dén to chirc, hoat
dong cuia co quan, t6 chirc, doanh nghiép theo
quy dinh cta phap luat khi Cong doan dé nghi;
Phdi hop voi Cong doan t6 chirc ddi thoai,
thuong lugng, ky két, thyc hién thoa wéc lao
dong tap thé va quy ché dan chu co so; Lay y
kién cua cong doan cung cip trudc kh1 quyét
dinh nhimg van d lién quan dén quyén, nghia
vu ctia ngudi lao dong; Phéi hop véi Cong doan
giai quyét tranh chap lao dong va nhimg van dé
lién quan dén viéc thuc hién phap luat vé lao
dong; Bao dam diéu kién hoat dong cong doan,
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can bo cong doan va dong kinh phi cong doan
theo quy dinh.

Thir nam, bao dam hoat dong cua Cong doan.

Nhitng bao dam hoat dong cua Coéng doan
duoc quy dinh tai Chuong IV cua Luat cong
doan, bao gém:

i) Bao dam vé t& chuc, can bo (Didu 23):
Cong doan cac cip duoc bao dam vé to chirc va
sb lugng can bd, cong chic dé thuc hién chire
ning, quyén, trach nhiém theo quy dinh cua
phap luat. Cin ctr vao yéu ciu nhiém vy cua
timg cong doan co s¢ va sd luong lao dong
trong co quan, t6 chtre, doanh nghiép, co quan
c¢6 tham quyén quan i can bo cong doan quyét
dinh bé tri can bd cong doan chuyén trach.

ii) Bao dam diéu kién hoat dong cong doan
(Diéu 24): Co quan, to chirc, doanh nghiép co
trach nhiém b6 tri noi lam viée va tao diéu kién
vé phuong tién lam viéc cin thiét cho cong
doan cung cap hoat dong. Can bd cong doan
khoéng chuyén trach dugc st dung 24 gi¢ lam
viée trong mot thang dbi voi Cha tich, Pho Cha
tich cong doan co sd, 12 gio lam viéc trong 01
thang d6i v6i Uy vién Ban chip hanh, T
truong, T pho t6 cong doan dé 1am cong tac
cong doan va dugc don vi su dung lao dong tra
lvong. Can bd cong doan khong chuyén trach
dugc nghi lam viéc va dugc hudng lwong do
don vi st dung lao dong chi tra trong nhiing
ngay tham dy cudc hop, tap huan do cong doan
cap trén triéu tip. Can bo cong doan khong
chuyén trach do don vi st dung lao dong tra
lwong, duge huéng phu cap trach nhiém can bo
cong doan theo quy dinh ciia Tong Lién doan
Lao dong Viét Nam. Céan b cong doan chuyén
trach do Coéng doan tra luong, dugc don vi st
dung lao dong bao dam quyén lgi va phuc loi
tap thé nhu ngudi lao dong dang lam viéc trong
co quan, tb chirc, doanh nghiép.

iii) Bao dam cho can bd cong doan (Piéu
25): Can by cong doan khong chuyén trach
dang trong nhiém ki khi hop dong lao dong hét
han dugc gia han hop dong lao dong, hop dong
lam viéc dén hét nhiém ki. Nguoi sir dung lao
dong khong duoc don phuong chiam dut hop
déng lao dong, hop déng lam viéc, sa thai, budc

thoi viéc hodc thuyén chuyén cong tac ddi véi
can bo cong doan khong chuyén trach néu
khong c6 v kién thoa thuan bang vin ban cua
Ban chip hanh cong doan co s hodc Ban chip
hanh céng doan cap trén truc tiép co so. Truong
hop nguoi lao dong la can b cong doan khong
chuyén trach bi co quan, t6 chtic, doanh nghiép
cham dut hop dong lao dong, hop dong lam
viéc, budc thoi viéc hodc sa thai trai phap luat
thi Cong doan c6 trach nhiém yéu cdu co quan
nha nudc c6 tham quyén can thiép; néu duoc uy
quyén thi Cong doan dai dién khoi kién tai Toa
an dé bao vé quyeén, loi ich hop phap cho can
bo coéng doan; déng thoi hd tro tim viée lam
méi va trg cdp trong thoi gian gian doan viéc
lam theo quy dinh ctia Tong Lién doan Lao
dong Viét Nam.

iv) Ngoai ra, Luat cong doan con quy dinh
vé tai chinh cong doan (Piéu 26), quan li, sir
dung tai chinh cong doan (Diéu 27), kiém tra,
giam sat tai chinh cong doan (Piéu 29), Tai san
cong doan (Piéu 28) va kiém tra, giam sat tai
chinh cong doan (Diéu 29).

Thir sdu, giai quyét tranh chap va xur Ii vi
pham phép luat vé cong doan.

Theo quy dinh tai Piéu 30 Luat cong doan,
tranh chdp thuéc pham vi quyén, trach nhiém
ciia Cong doan trong quan hé lao dong thi thim
quyén, trinh ty, thu tuc giai quyét theo phap luat
vé giai quyét tranh chap lao dong; Tranh chap
thugc pham vi quyén, trach nhi€ém ctia Cong
doan trong cac quan hé khac thi tham quyén,
trinh tu, thi tuc giai quyét theo phap luat tuong
{mg c6 lién quan; Tranh chip lién quan dén viéc
khong thyc hién hodc tur chéi thue hién trach
nhiém cua don vi st dung lao dong ddi véi
Cong doan thi cong doan co s& hodc cong doan
cap trén tryc tiép co s kién nghi co quan nha
nude cd tham quyén giai quyét hodc khoi kién
tai Toa an theo quy dinh cua phap luat.

Theo quy dinh tai Piéu 31 Luat cong doan,
co quan, td chuc, doanh nghiép, ca nhan cd
hanh vi vi pham phéap luat cong doan thi tuy
theo tinh chat, mic d6 vi pham ma bi xu 1i ki
luat, xr phat vi pham hanh chinh, boi thuong
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thi¢t hai hodc truy ctru trach nhi€m hinh sy theo
quy dinh cta phap luat.

Tir khi thanh 1ap dén nay, Cong doan Viét
Nam luén nd luc trong vi€c thuc hién chuc
nang dai dién, bao vé nguoi lao ddng va cac
chtrc nang khac cua minh. Loi thé cua Cong
doan hién nay la khong phai “canh tranh” voi
bat ki mot to chiic ndo khic dé co co hoi thé
hién vai tro ctia minh dbi v6i nguoi lao dong va
dbi voi tién trinh phat trién kinh t&, on dinh
chinh tri va tién bo xa hoi & Viét Nam. Song,
diéu nay ciing chinh 1a thach thic di véi Cong
doan. Liéu c6 thé “vuot qua chinh minh” dé “tu
khang dinh minh” 13 t6 chirc duy nhat khong
thé thay thé hay khong? 1a cau hoi 16n d6i véi
Coéng doan Viét Nam trong giai doan hién nay.
Khi ma Céng doan cac cép, nhat 1a cong doan
cap co so dang rat ling tang trong viéc thuc
hién vai tro dai dién cia minh d6i véi ngudi lao
dong & khu vuc kinh té tu nhan va c6 von dau
tu nudc ngoai, khi ma cac thé luc d6i nghich
dang khong ngimg dau tranh va dung moi thu
doan d@¢ thanh 1ap cac to chirc dai dién khac cho
ngudi lao dong... thi thach thie dbi véi Cong
doan Viét Nam cang 16n. Hon nita, khong it
quy dinh ctia Nha nuéc vé cong doan da tré nén
lac hau trudc yéu cAu cua thi truong lao dong
hién nay, ban than t6 chtrc cong doan ciing con
nhiéu van dé bét cap trong to chirc va hoat dong
cua minh, nhu:

- Chi c6 mét t6 chirc cong doan duy nhat
dugc cong nhan la dai dién lao dong, trong khi
hi€u qua hoat dong chua thyc sy hi¢u qua, dic
biét 13 & cép cd sO. Phan Ién cdc t6 chire cong
doan co o dd khéng thiee hién tot chive ning la
mot 16 chirc dai dién cho nguoi lao dong, bdo
vé quyén va loi ich ciia nguoi lao déng... Lanh
dao cong doan phu thudc vao nguoi s dung
lao déng. C6 nhiéu nguoi lao dong khéng biét
rang mot phan tién lwong ciia ho dwoc trich cho
cong doan cdp trén hodc ciing c¢é nhitng ngudi
lao déng khéng muon tham gia céng dodan [6].

- Hé théng cong doan hién tai dugc thiét ké
ning vé& mo hinh t6 chic hanh chinh, chua
thuc sy chi trong phat trién hé thdng cong
doan nganh.

- Hoat dong ctia Cong doan con phu thudc
nhiéu vao Nha nudc va ngudi st dung lao dong.

- Phap luat Viét Nam di loai trir mot sé ddi
tuong nguoi lao dong ma dang 1€ ra ho ciing co
quyén thanh 1ap, gia nhap cong doan, bao gom:
1) Nguoi lao dong khong phai 1a nguoi lao dong
co quéc tich Viét Nam; ii) Nguoi lao dong
trong khu vuc phi chinh thuc, nguoi lao dong tu
do, khong c6 quan hé viéc lam; iii) Nguoi lao
dong lam viéc cho ca nhan, hd gia dinh.

- Chua ¢6 co ché thuc su hop 1i dé bao vé
can bg cong doan co sd.

-V.v...

3. Mt s6 kién nghi hoan thién phap luat vé
dai dién lao dong khi Viét Nam gia nhip
Hiép dinh Poi tic Toan dién va Tién bd
xuyén Thai Binh Dwong

Nhim tan dung co hoi do CPTPP mang lai,
v6i thuc trang cic quy dinh phap ludt vé dai
dién lao dong & nudc ta nhu da phan tich & trén
thi viéc dwa ra cac giai phap hoan thién la rat
can thiét.

Thir nhdt, can ra soat toan bo hé théng phap
ludt Viét Nam, bét dau tir Hién phap nam 2013,
tiép dén 1a cac bo luat, luat lién quan (Bo luat
lao dong nam 2012, Luat Coéng doan nam 2012,
Luat viéc lam nam 2013, Luat an toan, vé sinh
lao dong nam 2015, Luat bao hiém xd hoi nim
2014, Luat bao hiém y té nam 2008 (sira d6i, bo
sung nam 2014), Luat ngudi lao dong Viét Nam
di 1am viéc ¢ nudc ngoai theo hop dong nim
2006...) va cac nghi dinh, théng tu, quyét
dinh... quy dinh chi tiét, huéng dan thi hanh
cac bo luat, ludt co lién quan dén quyén tu do
cong doan cua nguoi lao dong. Trén co sé do
can stra d6i, bd sung mot cach toan di¢n, d@)ng
bd toan bo hé théng phap luat lién quan, bao
gdm ca cac quy dinh vé quyén thanh lap, gia
nhap t6 chirc cong doan, ding ky cong doan;
tham quyén cua coéng doan cac cdp lién quan
dén viéc d& xuét xay dung phap luat lién quan
dén quyén loi, nghia vu ciia ngudi lao dong;
tham gia ¥ kién v6i co quan nha nudc c6 tham
quyén khi quyét dinh cac vin dé lién quan dén
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quyén loi, nghia vu ctia ngudi lao dong; tham
gia kiém tra, giam sat viéc thyc hién phap luat
lao dong, phap ludt cong doan; giai quyét hodc
tham gia giai quyét khiéu nai, t cdo ciia nguoi
lao dong; tham gia ddi thoai tai noi lam viéc,
thuong luong tap thé, ky két thoa udc lao dong
tap thé, xdy dung quy ché dan chii ¢ co so tai
noi 1am viéc; tham gia ¥ kién voi nguoi st dung
lao dong khi xay dung ndi quy lao dong, quy
ché tién lwong, quy ché danh gia ngudi lao
dong, thang luong, bang lwong; dai dién tap thé
lao dong trong qua trinh giai quyét tranh chap
lao dong tap thé; t6 chirc, 1anh dao tap thé lao
dong tién hanh dinh cong... Cing véi viéc sta
dbi, bd sung cac van ban phap luat hién hanh,
can c6 ké hoach ban hanh cic vin ban phép luat
méi nhu Luat vé hoi (trong do diéu chinh ca
viéc thanh 1ap, hoat dong cua td chuc cong doan
doc 1ap cua nguoi lao dong theo tinh than cua
CPTPP) va cdc van ban phap luét can thiét khac
vé quyén tu do cong doan cua nguoi lao dong.

Thir hai, can mé rong ddi twong gia nhap va
hoat dong cong doan cho ngudi nude ngoai lam
vi€c tai Viét Nam. Viéc quy dinh m¢ rong dbi
tuong nay phu hop voi tinh than cua cac cam
ket lao dong quoc té trong d6 c6 Cong wdc qudc
té vé& cac quyén dan sy va chinh tri (ndm 1966)
ctia Lién hop qudc ma Viét Nam da tham gia.

Thir ba, cin quy dinh cu thé nhiing dbi
tugng khong dugc thanh lap, gia nhap to chirc
cong doan trong cac doanh nghi¢p, don vi thude
khu vuc ngoai nha nudc bao gdm: nhiing ngudi
quan li trong cac doanh nghi¢p (Chu tich doanh
nghiép, Chu tich Hoi dong quan tri, Tong Giam
ddc, Giam dbc, Hiéu trudng, Vién truong, Pho
Chu tich Hoi dong quan tri, Pho Tong giam
dbc, Pho Giam dbc, Phé Hiéu truong, Pho Vién
truong duoc uy quyén quan li doanh nghiép).
Nhitng ngudi than cua cac dbi twong nay khong
dugc tham gia to chirc cong doan voi vai tro 1a
nhiing ngudi lanh dao cong doan.

Quy dinh nay dam bao cho Coéng doan duogc
doc lap trong td chire va hoat dong cong doan,
hoat dong thuc chét va hiéu qua.

Thir t, can bd sung quy dinh cdm ngudi st
dung lao dong tham gia hay can thiép vao viéc

phat trién doan vién coéng doan, nhu: cdm kiém
soat danh sach nhirng nguoi gia nhép cong
doan; cdm can thiép vao viéc bau ban chip
hanh cong doan co sé tai doanh nghiép...

Thir nam, quy dinh cong doan cép trén 1a t6
chtc dai dién cho ngudi lao ddng & nhitng noi
chua thanh 18p cong doan co sé nhu hién nay
khong phu hop véi nguyén tic tu do cong doan,
khé phat huy hiéu qua trén thuc té, tao tam i
cho nguoi lao dong vé viéc khong nhit thiét
phai ¢o t6 chirc cong doan trong doanh nghiép.
Vi vy, can loai bo quy dinh nay trong Luat
Cong doan va B luat lao dong.

Thir sdu, can tiép tuc nghién ctru dé c6 quy
dinh hop 1i hon vé ché d6, chinh sach déi véi
can by cong doan co s¢ khong chuyén trach,
thu hut va dong vién nguoi lao dong cé nang
Iwc, nhiét huyét lam can bo cong doan, trong do
dic biét 1a co ché bao vé can bd cong doan co
so khong chuyén trach dé nhimg ngudi lao
dong nay yén tam hoat dong cong doan.

Thir bdy, can ra soat, stta d6i quy dinh vé
cac bién phap ché tai di v6i hanh vi vi pham
phap luat cong doan. Cac ché tai lién quan dén
vi pham phap luat vé quyén thanh lap, gia nhap
va hoat dong cong doan can duoc quy dinh cu
thé va rd rang hon nita. Mitc ché tai phai dam
bao tinh rin de 1a co s& dé ngin ngira cac hanh
vi vi pham phap luat xay ra.

Thir tém, can ra soat, hoan thién cac quy dinh
cong doan dai dién nguoi lao dong thuong
luong, ky két thoa u6c lao dong tap thé; xay
dung thang luong, bang luong, tién thudong, an
toan lao dong, vé€ sinh lao dong; xay dung noi
quy, xtr li vi pham ki luat lao dong ciling nhu
trong viéc giai quyét tranh chép lao dong va dinh
cong... Boi I8, cac quy dinh nay nhin chung chua
thyc sy dam bao quyén tuy do cong doan, chua
phu hop v6i tinh than cta cac cam két quéc té vé
quyén tu do 1ap hoi ctia nguoi lao dong.

Thir chin, can nghién ctru, nodi luat hoa cac
quy dinh vé to chirc va hoat dong cua dai dién
lao dong cua Cong udc s6 87 (nam 1948) cua
ILO vé quyén tu do ‘'hiép hoi va vé viée bao vé
quyén duoc lién két, Cong woc sb 98 (nim
1949) cta ILO vé ap dung nhimg nguyén tic
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ciia quyén to chuc va thuong luong tip thé,
CPTPP theo cac nguyén tic: i) Nguoi lao dong
dugce ty do gia nhap céac to chirc cong doan theo
lra chon cua minh (khoéng nhat thiét phai gia
nhap hé théng cong doan ciia Tong Lién doan
Lao dong Viét Nam nhu hién nay); ii) Cac t6
chirc cong doan phai duge doc 1ap vé mat didu
1€, hoat dong, kinh phi va tu cach; iii) Nguoi lao
dong dugc ty chu trong viéc nhan dai dién cia
cong doan trong cac don vi khong c6 cong doan;
iv) Pam bao tinh dai dién trong viéc lga chon
can bo cong doan; v) Ngéan chan viéc can thiép
cua gidi chi vao hoat dong ctia cong doan.

Viéc hoan thién phap luat vé t chirc dai dién
lao dong cin c¢6 budc di, 16 trinh thich hop véi
diéu kién kinh té - xa hoi, dic diém hé thong
quan hé lao dong, nén tang vin hoa cua Viét
Nam va thoi gian dugc phép chuan bi ciia Viét
Nam duoc quy dinh trong CPTPP. Budc di, 10
trinh thich hop s& tao diéu kién can thiét dé co
thé chuyén bién tu duy, nhén thirc va sy sin sang
d6n nhan mdt cudc cai cach cin ban vé van dé
nay cua cac gioi ¢6 lién quan trong xa hoi; khong
tao “cli sdc” cho xa hoi va ciing 1a khoang thoi

gian can thiét dé viéc chuén bi dugc thuc hién
that chu ddo, dam bao tinh kha thi ctia phap luat
sau khi dugc thong qua hodc ban hanh.
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Abstract: Representative worker organisation is an organisation that protects workers’ legitimate
rights and interests. Workers’ rights to form and to join representative worker organizations at grassroots
level should be respected and protected. This was affirmed by the parties to the Comprehensive and
Progressive Agreement for Trans-Pacific Partnership through the labour commitments stipulated in
Chapter 19 of CPTPP. This article points out the current legal provisions concerning representative worker
organisation in Vietnam.The article concludes with recommendations to improve Vienamese law on
representative worker organisation as Vietnam joins CPTPP.
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