VNU Journal of Science: Legal Studies, VVol. 35, No. 2 (2019) 44-53

VNU Journal of Science: Legal Studies

Journal homepage: https:/js.vnu.edu.vn/LS

Review Article

Ensuring Justice for People with Intellectual Disabilities
in Criminal Procedure

Vu Cong Giao'”, Hoang Thi Bich Ngoc?

1School of Law, Vietnam National University Hanoi, 144 Xuan Thuy, Cau Giay, Hanoi, Vietnam
2Hanoi University of Procuracy, Duong Noi Ward, Ha Dong District, Hanoi, Vietnam

Received 17 April 2019
Revised 21 May 2019; Accepted 20 June 2019

Abstract: This paper analyzes the conditions for guaranteeing justice for people with
intellectual disabilities. The paper argues that justice is a highly generalized category,
reflecting the combined value system, relating to social morality, politics, law and the
operation of the state apparatus. A person who wants access to justice must understand and
wholly apply such factors as the legal system and law enforcement institutions. Yet, people
with intellectual disabilities are those with special cognitive disabilities, making it difficult
for them to understand and apply the stated factors. This requires that, people with intellectual
disabilities, in addition to their own efforts, need support from the state, society and family to
ensure their access to justice. Access to justice is a very important right of people with
disabilities. Thus, ensuring access to justice in criminal proceedings is to ensure the rights,
benefits, and dignity of this vulnerable group of people in society.
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Tém tit: Bai viét phan tich nhing diéu kién bao dam cong |i cho nguoi khuyét tat vé tri tué trong
té tung hinh sy. Theo céc tac gia, cong li 1a mot pham tru c6 tinh khai quat cao, phan anh hé gia tri
téng hop, lién quan den dao dirc xa hoi, nén chinh tri, phap luat va hoat dong cua b may nha
nude. Mot ngudi mudn tiép can duoc cong If thi phai hiéu va van dung dugc tong thé cac yéu t6
nhu: hé théng phép luat va cac thiét ché thuc thi phap luat. Trong khi d6, nguoi khuyét tat vé tri
tué 1a nhitng c4 nhan c6 nhitng khiém khuyét ddc biét v& mat nhan thire, khién cho ho khoé c6 thé
hiéu va van dung duoc nhitng yéu t& da néu. Didu nay doi hoi ngoai su ¢d ging cua ban than, ho
can phai co sy hd tro ctia nha nu6ce, xa hoi va gia dinh méi bao dam duge quyén tiép can cong Ii
ctia minh. Tiép can cong If 1a quyén c¢6 y nghia hét sirc quan trong voi cua ngudi khuyét tat. Viéc
dam bao cong Ii trong t6 tung hinh sy chinh 1a bao dam cac quyén, loi ich, gia tri nhan pham cua
ho vdi tinh cach 1a nhém ngudi d& bi tén thuong trong xa hoi.

Tir khéa: Khuyét tat, nguoi khuyét tat tri tug, cong i, to tung hinh su.

1. Khai niém “céng 1i”, “khuyét tat”, “nguoi
khuyét tat thiéu ning tri tu¢””

1.1. Khai niém cong Ii
“Cong i~ (justice) la khai niém da duoc

nhi€u nha tu tuong trén thé gioi dé cap va thao
luan trong suot chicu dai lich sir cia nhan loai.

" Téc gia lién hé.
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Khéi niém cong Ii duoc xéc dinh dya trén nhiéu
khia canh, goc do tiép can, thé hién nhing khac
biét gifta cac nén vin hoa, giita cac thoi dlem
lich sir khac nhau. Thoi nay, quan diém ndi bat
vé cong Ii 1a cta nha triét hoc chinh tri hang dau
cia My J. Rawls. Ong coi ‘cong |i nhu la sw
cong bang’ (justice as fairness). Nhu vy, dé
bao dam coéng bang, twong ty nhu quyén con
nguoi, cong |i phai dugc quy dinh bang phap
luat va phai dugc bao dam thyc hién thong qua
hé théng tu phap, ma cu thé 1a toa an.

Bao dam cong |i 13 nén tang cho mot xa hoi
trat tu, an toan, 6n dinh, van minh, hanh phuc
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va thinh virgng. Ttr goc d6 chinh tri hoc, cong Ii
chinh 1a mot tiéu chi quan trong dé danh gia
tinh wu viét cia mot ché do xa hoi. Tinh chinh
dang, chinh nghia cua su Xuét hién, tdn tai cuia
mot chinh quyén thuong duoc danh gia thong
qua viéc chinh quyén do6 co thira nhan, bao vé
va bao dam cong Ii trong thuc thi quyén lyc nha
nuéce hay khéng. Tur goc d6 khac, cong li la gia
tri, pham hanh giit cho cé4c thanh vién trong xa
hoi gin két chit ché v6i nhau vi loi ich chung
cua toan the cong dong. Dé dam bao su on dinh
va phat trién cua cong dong, nhimng dirc hanh
nhu sy cong bang, liém chinh va tir té can phai
dugc xem la nén tang va phai dugc lan toa sau
rong trong xa hoi.

Vé khia canh ngén ngt, khai niém cong Ii
cling da xuat hién trong mot s6 tir dién trong va
ngoai nudc. Vi dy, & nudc ngoai, trong cudn tur
dién Luat Black (Black Law Dictionary), cong
li dugc dinh nghia 1a “su cong bang va hop i,
voi ba y niém co bdn: sy nhan manh vé tam
quan trong cd nhdn, yéu cau cdc cd nhan phdi
dwoce doi xir mot cach phut hop, khong thién vi
va binh dcfng” [1]. O Viét Nam, trong mot )
cubn Tir dién Tiéng Viét, cong Ii cling da duoc
giai thich nhu 1a “Céng i la [é phdi, Ié cong
bdng, phit hop véi phép ludt dwong thoi, khéng
thién léch, khong twe vi. Ché do ndo ciing coi toa
an la twong trung cho cong i, la co quan cong
If ciia ché d@é dy” [2], “Cong i la sw nhén biét
diing ddn va ton trong theo 1é phdi cdc quyén
loi ich chinh ddang ciia moi nguoi” [3].

O Viét Nam, cong |i va bao vé cong Ii dugc
xac dinh 1a mét trong nhitng muc tiéu co ban
ctia Chién luge cai cach tu phap dén nam 2020
(Nghi quyét s6 49-NQ/TW ngay 02 thang 06
ndm 2005 caa Bo Chinh tri). Cy thé, Chién luoc
nay da néu rd, can: “Xdy dwng nén tw phdp
trong sach, vieng manh, ddan chu, nghiém minh,
bao vé cong Wi, timg budc hién dai, phuc vu
nhan ddan, phung sy 76 quéc Viét Nam xd hoi
chu nghia; hoat dong tw phdap ma trong tam la
hoat dong xét xur dwoc tién hanh cé hiéu qud va
hiéu lyc cao”. Cing vai do, trong Vin kién Dai
hoi dai biéu toan qudc lan thir XII cia Dang
Cong san Viét Nam di d& ra nhiing bién phap
nham dam bao co s chinh trj cho hoat dong cai

cach tu phap, dé tir o xay dung co quan tu
phap that sy 1a chd dua ving chéc trong hoat
dong bao v¢ cong li va quyén con nguoi. Cu
thé, vé muc dich va 10 trinh thuc hién, Van kién
xac dinh: “Tié}) tuc ddj} manh viéc thuc hién
Chién lwoc cdi cach tw phdp, xdy dung nén tie
phap trong sach, vitng manh, dan chu, nghiém
minh, tung budc hién dai; bao vé phap ludt,
cong li, quyén con nguwoi, quyén cong dan, bdo
vé ché dp Xd hoi chu nghia, loi ich cua Nha
nuoc, quyén va loi ich hop phdp ciia co quan,
16 chirc va ca nhan. Phan dinh ranh mach tham
quyen quan i hanh chinh voi trach nhiém,
quyén han te phdp trong té chire, hoat dong cia
cdc co quan tu phap” [4]. Nhu viy, khai niém
cong li trong Chién lugc cai cach tu phap va
Van kién Dai héi XII cua Dang Cong san Viét
Nam mang tinh chat 1a mot pham tri gin véi
linh vyc tu phap, thé hién qua viéc xét xir bang
cac thi tuc cong bang, hop phap, nham bao vé
cac quyén con ngudi trong hoat dong té tung.

Noi tom lai, mgc du c6 nhiing quan ni¢m
khac nhau, nhung xét tong quat, cong i co thé
duoc hiéu 1a viéc bao dam sy cong bang, binh
dang giita con ngudi v6i con ngudi. Cong If gin
lién voi viée bao dam danh duy, nhan pham, céc
quyén va loi ich hop phép ciia moi c nhén,
ngan nglra nhirg hanh xur tuy tién, bao nguoc
ctia cac chi thé trong xa hoi, ké ca cac co quan,
vién chirc nha nudc. Pay 1a mdt pham tru da
dién, vira mang tinh phap li, vira mang tinh xa
hoi, dao dtrc.

1.2. Khdi niém “khuyét tat”

Theo phan loai cia T6 chirc Y té thé gi6i
(The World Health Organisation - WHO) c¢6 ba
muc d6 suy giam kha nang 1a: khiém khuyét
(impairment), khuyét tat (disability) va tan tat
(handicap). Trong d6, khai niém khiém
khuyét chi dén sy mit mat hoic khong binh
thudng cua ciu trac co thé lién quan dén tam i
hodc/va sinh Ii; khai niém khuyét tat chi dén su
giam thiéu chire nang hoat dong, 1a hau qua cua
s khiém khuyét; con khai niém tan tat dé cap
dén tinh thé bét loi hodc thiét thoi clia ngudi
mang khiém khuyét do tic dong clia moi truong
xung quanh 1én cudc sbéng cua ho [5].
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Cong udc vé quyén cua nguoi khuyét tat do
Dai hoi dong Lién hop qudc thong qua vao nam
2007 néu dinh nghia nguoi khuyet tat & Dleu 1,
1a “nhing nguoi c6 khiém khuyét 1au dai vé thé
chit, tam than, tri tué, hay gidc quan ma khi
tuong tac voi nhidu rao can khac nhau thi dan
t6i viéc gay trd ngai cho sy tham gia day du va
hi€u qua cua ho trong xa hoi trén co s& binh
dang voi nhitng nguoi khac”. Pay 1a dinh nghia
mang tinh phap Ii qubc té dau tién vé “ngudi
khuyét tat”, vi vay co y nghia to 1n trong viéc
thdng nhat nhimg hanh dong va nd lyc bao vé
cac quyen cua ngum khuyét tat trén thé gioi.

O cép d6 qudc gia, phap ludt cia mot sb
nuée ciing d3 néu dinh nghia vé “ngudi khuyét
tat” ma chia sé nhitng thugc tinh co ban trong
dinh nghia néu trén. Cu thé, theo Pao luat
chéng phan biét d6i xir v6i nguoi khuyét tat ciia
Vuong qudc Anh (Disability Discrimination
Act, 2010), nguoi khuyét tat duoc hiéu 1a ca
nhan c6 mot hodc nhiéu khiém khuyét vé thé
chat hodc tinh thdn ma vi thé giy ra su suy
giam dén kha ning thuc hién cic hoat dong,
sinh hoat hing ngay mot cach dang ké va kéo
dai. Theo dao luat nay, xét vé mit thoi gian tac
dong thi khiém khuyét kéo dai hodc s& co thé
kéo dai phai tir 12 thang trd 1én (dudi 12 thang
thi thuong khong duoc xem la khuyét tat, trur
khi bi tai di tai lai). Trong Pao luéat vé nguoi
khuyét tat cia Hoa Ky nim 1990 (Americans
with Disablities Act of 1990) nguoi khuyet tat
duoc dinh nghia 14 ¢ nhan c6 su suy yéu vé
thé chét hay tinh than gdy anh huong dang ké
dén mot hay nhiéu hoat dong quan trong
trong cudc séng. Con & Viét Nam, Luat vé
nguoi khuyét tat nam 2010 dinh nghia ¢
khoan 1 Piéu 2, trong d6: “Ngudi khuyét tat
1a nguoi bi khiém khuyét mot hodc nhiéu bo
phan co thé hoic bi suy giam chirc ning duoc
biéu hién dudi dang tat khién cho lao dong,
sinh hoat, hoc tap gap kho6 khan”.

Tom lai, tir nhiing phan tich trén, co thé
théy khuyét tat 1a mot hién twong phic tap va
c¢6 biéu hién rat da dang. Khai niém nay phan
anh sy suy giam vé kha ning twong tic xa hoi
clia mot c4 nhan ma xuét phat tir nhimg vin dé
bat 6n nay sinh trong chirc ning ciia co thé cua

c4 nhan d6. V& mit hinh thirc, nhitg biéu hién
va nhan thic vé sy khuyét tit mang tinh tuong
ddng & cac qudc gia, tuy nhién viée dbi xir véi
nguoi khuyét tat co sy khac biét nhat dinh giita
céc xa hoi, do nhiéu nguyén nhan ma chi yéu la
vé kinh té, x4 hoi, van hoa.

1.3. Khai niém nguoi khuyét 1Gt vé tri tué

Trong tiéng Anh, ‘thiéu nang tri tué’ (hay
‘khuyét tat vé tri tu¢’) dugc thé hién qua nhiéu
cum tor ¢6 ndi ham tuong ty nhau, vi du nhu
‘intellectual  disability’,  ‘general learning
disability’ hoac ‘mental retardation’... Cum tu
general mental disability dugc s dung chu yéu
& Vuong qudc Anh [6], trong khi 6 Hoa Ky va
céc van kién qubc té hay trong cac tai liéu hoc
thuat cua cac hoc gia trén thé gioi thuong sir
dung cum tur mental retardation. Tuong tng
véi cum tir nay la cum tur mental retarded
persons [7] (‘ngudi thiéu nang tri tué’ hay
‘ngudi khuyét tat vé tri tud’).

Tinh trang thiéu nang tri tu¢ duoc xac dinh
trong Sach Tring vé Chiam soc strc khoe va xi
hoi véi nguoi thiéu nang tri tué & Anh [8] qua
ba tiéu chi nhu sau: (1) kha niang tri tué thap
(thuong c6 chi s6 IQ thap hon 70 [9]); (2) suy
giam kha nang thich ung xa hoi; va (3) phat
hién thiéu nang tri tué tir lac con nho. Nhu vay,
viée x4c dinh mot ngudi c6 bi thiéu ning tri tué
hay khong phai xem xét su han ché ciia ngudi
d6 thong qua hai khia canh vé nang luc, d6 la
kha nang nhan thuc (kha nang hoc tap, dua ra
cac quyét dinh va giai quyét cac van de .) va
kha nang thlch Gng (nhimmg ki nang can thlet
trong cudc sdng hing ngdy nhu 1 giao tiép,
tuong tac va quan tam tdi ngudi khac).

Thiéu ning tri tué¢ dugc phan chia thanh hai
dang 14 hoi chung thiéu ning tri tué c6 biéu
hién 1o rang (vi du, hoi chung Down, hgi ching
T&c-no); va hoi chimg thiéu nang tri tué khong
biéu hién 15 rang (vi du, Alzheimer, trdm cam,
hay quén, hoang mang trong suy nghi). Theo
bao cao cua Dy an Nghién cuu Bénh tat toan
clu, & thoi diém nam 2013, co khoang 95 tri¢u
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nguoi trén thé gisi c6 hoi chimg thiéu nang tri
tu¢ khong biéu hién rd rang [10].

Bén canh d6, Hi¢p hoi Tam than Hoa Ky
cling d4 xac dinh thiéu nang tri tué 14 ‘cé sy bat
thuong trong chirc niang tri tué noi chung, xuat
hién trong qua trinh phat trién va c6 sy lién
quan dén: mot 13, sy khiém khuyét trong nhan
thuc, va hai 1a, kha nang thich ung véi xa hoi,
hoic lién quan dén ca hai diéu nay’ [11].

2. Sw cén thiét, y nghia cia viéc bio dam
cong i cho nguwoi Khuyét tat ve tri tué trong
to tung hinh sy

Theo mét chuyén gia, bao dam cong li
trong t6 tung hinh sy chinh 13 bao dam su cong
bang va cic quyén, ty do ciia con ngudi trong
qua trinh giai quyét vu an hinh su [12]. O day,
cac thu tuc to tung hinh sy chinh la nhiing co
ché, cong cu gitip moi ngudi tiép can cong i,
song ciing c6 thé bi lgi dung dé vo hiéu hoa
cong |i. Dé té tung hinh sy 13 cong cu tiép can
cdng i cia moi ngudi, cn phai dap tmg cac
yéu ciu d6 1a: (i) Phai bao dam toa an c6 kha
nang tim kiém sy that va dua ra nhimg phan
quyét chinh xac; (ii) Phai bao dam thoi gian xur
Ii vu viéc kip thoi, vi cdng li bi tri hoan la cong
If bi tir chdi (justice delayed is justice denied
[13]); (iii) Chi phi tai chinh cho viéc tiép can
v6i toa an phai hop Ii, khong phai 1a rao can dbi
v6oi moi nguoi. Pay ciing dugc xem la nhiing
tiéu chi co ban ding dé danh gia mirc d6 thanh
cong trong cai cach tu phap & cac qudc gia trén
thé gioi [14].

Mot nguoi khuyét tat vé tri tué co thé tham
gia vao qué trinh t6 tung hinh sy véi tu cach la
bi hai, bi cdao hoac ngu:c‘ri lam chung. Thuc té
trén thé gidi cho thay nhidu ngudi trong s6 ho
khong duogc dam bao day du cac quyen t6 tung.
Vi du, trong qué trinh diu tra, xét hoi, ngudi
khuyét tat vé tri tué c6 thé d& dang bi “dan dat”
cdu tra 10i theo y mudn cua ngudi tham van, boi
ho khong du kha nang tuong tac voi cau hoi va

ngudi hoi. Hodc trong qua trinh cung cép ching
clr, nguoi khuyét tat vé tri tué thuong khong
dugc hodc khong thé cung cap chimg clr trudc
toa do nhitng khiém khuyét ciia ho. Chinh vi
vay, néu khéng c6 bién phap bao vé dac biét, ¢
thé dan dén oan sai trong cac vu an ma bi can,
bi céo 12 ngudi khuyét tat vé tri tug.

Cong li la mot pham tru c6 tinh khai quat
cao, phan anh h¢ gia tri téng hop, lién quan dén
dao duc xa hoi, nén chinh tri, phap luat va hoat
dong cia bo may nha nudc. Vi vy, mét nguoi
mudn tiép can duge cong i thi phai hiéu va van
dung duoc tong thé cac yéu td nhu: hé thong
phap luat (hiéu biét vé quyén, ndi dung va tha
tuc tb tung hinh sy); va cac thiét ché thuc thi
phap luat (tu phap, hanh chinh, cac thiét ché bo
trg tu phap...). Trong khi d6, nguoi khuyét tat
vé tri tué¢ 1a nhitng ca nhén c6 nhitng khiém
khuyét ddc biét vé mit nhan thirc, khién cho ho
kh6 c6 thé hiéu va van dung duoc nhing yéu tb
da néu. Pidu nay doi héi ngoai sy co gang cua
ban than, ho can phai c6 sy hd trg ctua nha
nuoc, xa hoi va gia dinh méi bao dam dugc
quyén tiép can cong Ii ciia nguoi khuyét tat vé
tri tué. Su hd trg nay khong vi pham nguyén tic
cong bang, ma 1a dé bao dam sy cong bang thuc
chat khi ma né gitip x6a bo nhitng rao can bt
hop |i voi nguoi khuyét tat vé tri tué trong qua
trinh t6 tung [15].

Tur cach tiép can néu trén, c6 thé thiy
quyén tiép can cong Ii ciia ngudi khuyét tat vé
tri tué bao ham hai n6i dung chinh: (1) Ho co6
quyen duoc cung cip hay hd trg dich vu tu
van, giai dap vé chinh sach, phap luat mién
phi; (2) Ho c6 dugc hd trg va tao diéu kién
thuan loi trong viéc tham gia t tung, bao
gém viéc khiéu nai, t§ cdo dé bao vé cac
quyen va loi ich hop phap cia minh. Quyén
tiép can cong i cua ngucn khuyét tat noi
chung va nguoi khuyét tat vé tri tué noi riéng
12 quyén c6 y nghia hét strc quan trong. Viéc
dam bao quyén nay chinh 1a bao dam céc
quyén, loi ich, gia tri nhan phém cuia ho véi
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tinh cach 1a nhém nguoi dé bi ton thwong
trong xa hoi, ddc biét trong t6 tung hinh su.

3. Bao dam cong i trong ap dung to tung
hinh sy véi ngwoi khuyet tat vé tri tué: Cac
tiéu chuan va kinh nghiém quoc te

Tuyén bd vé& quyén cta ngudi bi thiéu ning
tri tu¢ (Declaration on the Rights of Mentally
Retarded Persons) cua Lién Hop qudc nim
1971 da kéu goi cac qudc gia thyc thi cdc bién
phap dé dam bao Tuyén b6 nay tro thanh co s¢
bao vé quyen cua ngudi bi khuyet tat vé tri tug.
Mot trong sO céc nguyen tic vé quyen cua
nguoi bi khuyet tat vé tri tué ma Tuyén bd di
chi ra bao gom: “Quyén dugc bao vé khong bi
boc 10t, lam dung va d6i xir ha nhuc. Néu bi
truy t6 vi bat ki toi gi thi ho c6 quyén dugc luat
phap xét xir cong minh, c6 xem xét day du dén
mirc d6 anh hudng vé tm than cta ho.” [16] va
“Khi nao vi bénh tat nghiém trong ma nguoi
khuyét tit vé& tim than khong thé thuc hién
duoc tit ca cac quyén cia ho mot cach co y
nghia, hay can thiét phai han ché hodc phu nhan
mot sb trong nhitng quyén d6 thi thu tuc &p
dung dé han ché hay phu nhan phai c6 su bao
vé vé mit phap |i thich hop chéng moi hinh
thirc lam dung. Tha tuc nay phai dua vao su
danh gia cua cac chuyén gia c6 trinh d6 vé kha
ning xa hoi ctia ngudi khuyét tat vé tm than va
phai tiy thudc vao su xem xét dinh ky va quyén
duoc khang cao 1én nhitng nha chuc trach co
tham quyén cao hon.” [17]. Van dé then chét
cua hai nguyén tac nay do la nguoi khuyet tat
vé tri tué c6 quyén duoc xét xir cong bang (due
process of law) va cong nhdn sw gioi han vé
kha nang nhdn thirc cua ho (recognition of their
individual capacities and limitations).

Trong bai viét ciia tac gia Paul R. Friedman
vé quyen con ngudi va quyen phap Ii ciia nguoi
khuyét tat vé tri tué [18], 6ng da dé cap dén
quyén cia ngudi khuyét tat vé tri tué trong hé
thong tu phap hinh sy My va chi ra vin dé quan
trong nhat ma ngudi bi thiéu nang tri tué phai
dbi dién trong t6 tung hinh sy d6 1a kha ning
nhén thie bi han ché va goc nhin nhay cam

danh cho ngudi bi thiéu nang tri tué tir cac chii
thé c6 tham quyén tién hanh t6 tung nhu canh
sat, luat su va tham phan. Néu xéc dinh sai yéu
t6 nhan thirc trong mot vu an hinh sy thi dé
dang dan dén viéc cac van dé phap |i ma bi hai
dua ra dé chéng lai bi cdo khong dugc xem xét
mot cach cong bang. Do d6, viéc xac dinh kha
nang cua nguoi duoc cho la bi thiéu nang tri tu¢
1a yéu t6 quan trong, can phai can nhac ki cang
trong qué trinh t6 tung dé xac dinh trach nhiém
hinh sy va xac dinh tinh chinh xac, tinh khach
quan trong 161 thu toi.

Trong giai doan xét héi, theo phap luat My,
néu nguoi bi cdo budc pham tdi bi ép nhan tdi
thi nhiing 161 tha toi d6 khong dugc dung lam
bang chimg chdng lai ngudi bi cio bude pham
t6i [19]. Pidu nay thir nhét 1a dé dam bao cong
bang va tht hai 1a dé chdng su nham 1an dan
dén budc toi nguoi vo toi. P6 1a boi trong thuc
té, mot nguoi bi thiéu ning tri tug, du bi ép
budc nhan toi hay khong thi thong thuong ho
cling khong co du ning luc nhan thic dé hiéu
dugc thi tuc to tung, nhimg hu qua tur 161 tha
toi va nhiing quyén hlen dinh ma ho duoc
huong (vi du nhu quyén im ling, quyén c6 luat
su tu van,..).

Trong giai doan xét xir, thong thuong,
ngudi bi tim than khong co kha ning hau toa,
song ho van phai chiu trach nhiém dan sy va ho
s& phai hau toa sau khi nhan thirc duoc phuc
hdi. Nguoc lai, khong gidng nhu ngudi bi tim
than, nguoi bi thiéu ning tri tué khong c6 kha
ning hau toa, ciing khong c6 kha ning thuc
hién céc trach nhi€ém dan su c4 hién tai va trong
tuong lai vi it c6 kha nang hdi phuc nhan thic.

Xét vé trach nhiém hinh s, mac du tiéu chi
dé x4c dinh khuyét tat vé tim than 1a khac nhau
trong cac phan quyét khac nhau cua toa an,
nhung c6 mdt ‘phép thir chung’ da dugc cong
nhén rong rai boi Vién Phap luat My (1962), do
la: “Mot nguoi s€ khong phai chiu trach nhiém
hinh su cho hanh vi cia minh néu tai thoi diém
nguoi d6 thuc hién hanh vi pham t6i, vi li do
mic bénh tdm than hodc vi han ché nang luc
nhan thirc, ngudi d6 khong thé nhan thic dugc
hanh vi ctia minh 1a trai véi phap luat”.
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V& van @& nay, Uy ban Nhan quyén Uc
(Australian Human Rights Commision) da dwa
ra mot sO bién phap thiét thuc dé bao dim
quyen tiép can cong li ctia nhimg nguoi khuyet
tat thiéu nang tri tué noi riéng hay khuyét tat vé
tam than n6i chung trong to tung hinh sy. Cac
bién phéap dugc chi ra bao gdm:

- Trong qué trinh xét hoi, can bo diéu tra
phai cung cap cac thong tin can thiét vé dién
bién cua hoat dong (vi du nhu bang ghi am, ghi
hinh,...) va can giup d& ngudi khuyét tat hiéu
veé dleu ma ho dang duoc hoi ciling nhu nhiing
quyén ma ho duogc ap dung trong qué trinh xét
hoi;

- Hé thong tro gitp phap |i phai nhan thirc
dugc nhitng khé khin ma nguoi bi thiéu ning
tri tué dang phai d6i mat trong hé thng tu phap
hinh sy dé c6 thé cung cép su hd tro kip thoi;

- Thu tyuc t6 tung & toa 4n va nguyén tic
chiing minh phai dugc ap dung dua trén viéc
dam bao nhu cau thiét yéu ctua ngudi khuyét tat;

- Tang cudng su hd trg va su thau hiéu cua
toa 4n va tham phan d6i véi nhitng khé khan
ma ngudi khuyét tat dang phai ganh chiu, cac
co quan nha nudc can nghién ciru quy dinh mot
sd hinh phat phu hop hon véi nhom ngudi nay.

- Pam bao quyén khong bi d6i xur nguoc dai
boi cac co quan thi hanh t6 tung, va néu trong
truong hop ¢ céo bude ngudi khuyét tat bi doi
xtr ngugc dai thi co quan nha nudc phai co
nghia vu diéu tra va giai quyét kip thoi.

Tuong ty, to chirc phi chinh phiit JUSTICE
[20] & Vuong Qubc Anh di xudt ban mot bao
céo vé Stc khoe tam than va Xét xir cong bang
[21] (Report on Mental Health and Fair Trial)
bdi Nhoém nghién ciru do cac chuyén gia phap i
va y té uy tin hang dau soan thao. Bao c4o duoc
soan thao dya trén sy danh gia thuc té cla
nhom nghién ctru khi ho cho rang, qué trinh t6
tung ké tir thoi diém canh sat tiép nhan vu viéc
dén khi chinh thirc bi budc t4i bang cac phan
xet cua toa an_ van con ton tai nhimg van dé
khién cho quyen duge xét xir cong bang ciia
nhitng ngudi khuyét tat vé tdm than hodc thiéu
nang tri tué¢ chua dugc dam bao. Tur li do nay,
nhom nghién ctru da dé xuat 52 giai phap cu thé

trong linh vuc td tung hinh sy nhdm dam bao
quyén cho nhém ngudi c6 khuyét tat vé tam
than hodc thiéu ning tri tu¢ noéi chung. Nhiing
giai phap nay dé cép dén nhiing phuong dién
chu yéu sau:

- Giai doan diéu tra: trong giai doan nay,
nhing chuyén gia y hoc vé tdm than sé& thay céac
can bd diéu tra 1am nhiém vy giam dinh stc
khoe tdm than cho nhitng nguoi bi budc toi; néu
sau khi dugc giam dinh va xac dinh ngudi d6 co
bj khuyét tat tim than hodc thiéu ning tri tué thi
nha nudc phai hd tro nhitng ngudi dé bang cac
bién phap hd trg phu hop;

- Giai doan truy t6: cO mot cong t6 vién
duoc tap huén chuyén biét tham gia xét xur
nhitng vu 4n c6 ngudi bi bude toi bj khuyét tat
vé tam than hodc thiéu nang tri tu¢;

- Giai doan xét xir: cling c6 mot tham phan
dugc dao tao chuyén biét cho nhiing phién toa
¢6 bi céo 1a ngudi bi khuyét tat tim than hodc
thiéu nang tri tué truc tiép diéu hanh va chi dao
trién khai:

- Bai kiém tra nang luc phap li: Bai kiém tra
nang lyc dé ty bién ho va kha nang tham dy
phién toa phai 1a bude dau tién bt budc phai
lam trude khi phién toa dién ra. Li do bién ho
‘do bi tim than/thiéu ning’ nén dugc thay bang
‘khéng phai chiu trach nhiém hinh sy do co
khuyét tat di duoc chuyén gia y té thim dinh’;

- Két 4n: can phai c6 vin ban phap luat
hudng dan vé viéc két 4n dbi véi nhom nguoi
dé bi tén thuong va ngudi c6 vin dé vé tim
than, quy dinh mot s6 hinh thtrc két an cu thé
va da dang hon dé dap tng dugc nhu cau giai
quyét vu an.

Nhirng giai phap néu trén dugc tao ra dya
trén nhu ciu thuc t& va tré thanh mot ngudn
tham khao uy tin danh cho cac nha lam luét.
Néu nhfmg van dé con ton tai giita toa 4n va
nguoi tham gia t6 tung 1a nhém ngudi bi tim
than hodc thiéu ning tri tué khong duoc giai
quyét, viéc xét xur cong bang ddi v6i nhom
nguoi nay kho 6 thé duge dam bao. Nhimng dé
xuit trong bdo céo nay khong nhiing duogc tac
dong dén hé théng phéap luat Anh ma con c6 gia
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tri tham khao cao ddi véi cac quéc gia khéc,
trong d6 c6 Viét Nam.

4. Bao dam cong |i trong ap dung to tung
hinh sy v6i ngwoi khuyét tit ¢ Viét Nam:
Thuc trang va mot so de xuat thuc day

O Viét Nam, dinh nghia vé khuyét tat tri tué
duogc quy dinh tai Khoan 5 biéu 2 Nghi dinh
28/2012/ND-CP, theo d6: ‘Khuyét tat tri tué la
tinh trang giam hodc mat kha ning nhan thic,
tu duy biéu hién bang viéc cham hodc khong
thé suy nght, phan tich vé su vat, hién tuong,
giai quyét sy viéc”. Theo két qua Piéu tra qubc
gia nguoi khuyét tat Viét Nam nam 2016 [22]
(duoc cong bd vao thang 1 nam 2019) thi ca
nude ¢6 6.225.519 nguoi khuyét tat, trong d6
nguoi khuyét tat vé nhan thic co 2.622.578
ngudi. Nhin tir nhitng con s d6, co thé thiy
ngudi bi khuyét tat vé nhan thirc chiém ty 1é
cao, 1én dén hon mot phan ba tong sb nguoi
khuyét tat & Viét Nam hién nay.

Viéc bao vé quyén con ngudi néi chung va
ngudi khuyét tat ndi riéng trong linh vuc tu
phap hinh sy, bao gém céc giai doan diéu tra,
truy td, xét xir, thi hanh an va ca trong qua trinh
giam gitr, cai tao pham nhan, déu can dua trén
nguyén tic dam bao moi hanh vi pham toi déu
dugc phat hién kip thoi va xt [i nghiém minh,
song cling khong dugc lam oan nguodi vo toi va
bo lot ngudi pham tdi. Ngudi pham tdi phai
duoc dua ra xét xtr va phai chiu hinh phat tuong
xtng d6i voi hanh vi pham t6i ma ho da gay ra.
Tuy nhién, muc dich cia hinh phat khong chi
mang tinh tring tri ma con mang tinh gido duc,
cai tao, ran de va phong ngura toi pham. bay
chinh 14 yéu cau co ban dé bao dam quyén con
nguoi noéi chung va ngu’m khuyet tat noi riéng
trong nha nude phap quyén xa hdi chu nghia.
Vé van dé nay, trong Piéu 3 Hién phap nim
2013 da ghi rd: ‘Nha nudc bao dam va phat huy
quyén lam chu cua Nhan dén; cong nhan, ton
trong, bao vé va bao dam quyén con nguoi,
quyén coéng dan; thyc hién muc tiéu dan giau,
nuéc manh, dan chu, cong bz:ing, van minh, moi

ngudi co cudc séng 4m no, tu do, hanh phuc, co
diéu kién phat trién toan dién.’

Trong B9 luat T4 tung hinh su 2015, van dé
bao vé quyén con ngudi (bao gom ca nguoi
khuyét tat) dugc quy dinh tai mot s6 diéu luat
khéac nhau nhu: Piéu 4 “Tén trong va bao v¢ cac
quyén co ban cua cong dan’; Piéu 6 ‘Bio dam
quyén bat kha xAm pham vé than thé cong dan’;
Piéu 7 ‘Bao hd tinh mang, suc khoe, danh du,
nhan pham, tai san cua cong dan; Diéu 8 ‘Bao
dam quyén bat kha xam pham vé chd &, an toan
va bi méat thu tin, di€n thoai, di€n tin cia cong
dan’; Piéu 9 ‘Khong ai bi coi la c6 t0i khi chua
¢ ban an két toi cua Toa 4n da c6 hiéu luc phap
luat’; Piéu 11 ‘Bao dam quyén bao chita cia
nguoi bi tam gitr, bi can, bi cao’. Ngoai cac quy
dinh chung nay, Bo luat T6 tung Hinh sy con ¢6
mot s6 quy dinh cu thé lién quan truc tiép dén
viéc bao vé nguoi khuyét tat, cu thé nhu quy
dinh Piéu 76 trong d6 néu rang moi truong hop
néu bi can, bj cdo 1a ngudi co6 nhuoe diém vé
tam than hodc thé chat thi cac co quan tién hanh
t6 tung phai co trach nhiém yéu cau doan luat
su phan coéng ngudi bao chita cho ho, néu
khéng c6 nguoi bao chita cho ho trong truong
hop nay 13 vi pham nghiém trong luat t6 tung
hinh sy. Bén canh d6, Diéu 21 cua B0 luat Hinh
su 2015 quy dinh: Nguoi thyc hién hanh vi
nguy hiém cho x hoi trong khi dang mdc bénh
tam than, mdc bénh khdc lam mdt kha ndng
nhan thuc hodc kha nang diéu khién hanh vi
cua minh thi khong phai chiu trach nhiém hinh
su. Dé xac dinh chinh xac nguoi thuc hién hanh
vi nguy hiém cho xa hdi c6 méc bénh tim than
hay khong, B luat T tung hinh sy 2015 yéu
cau day la mot trong nhimg truong hop bét
budc phai trung cau giam dinh (tai khoan 1
Diéu 206). Néu két qua giam dinh cho thiy
nguoi thyc hién hanh vi nguy hiém cho xi hoi
trong khi mic bénh tdm than hoic mic bénh
khac 1am mat kha ning nhan thic hodc diéu
khién hanh vi thi Vién Kiém sat hodc Toa én
can cir vao két qua nay dua ho vao mot co so
diéu tri chuyén khoa dé bat budc chita bénh ma
khong phai chiu trach nhiém hinh sy v& hanh vi
minh da thyuc hién.


https://luatvietnam.vn/hinh-su/luat-100-2015-qh13-quoc-hoi-101324-d1.html
https://luatvietnam.vn/hinh-su/luat-100-2015-qh13-quoc-hoi-101324-d1.html
https://luatvietnam.vn/hanh-chinh/luat-101-2015-qh13-quoc-hoi-101322-d1.html
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Nhimng quy dinh néu trén thé hién chinh
sach ctia Nha nudc trong viée bao vé quyén con
ngudi ddi v6i nguoi co nhuge diém vé tim than
hodc thé chat khi ho tham gia tb tung hinh sy va
khong dé ho bi bat loi khi tham gia t6 tung hinh
su. Nhiing quy dinh ndy ciing c6 sy tuong dong
v6i phap ludt cia mot sb quoc gia trén thé gisi
nhu phan tich & phan trudc.

Tuy nhién, c6 mot sé van dé dugc dit ra
trong thyc tién hién nay, trong dé bao gdm viéc
1am 16 cdu hoi ‘thé nao la nguoi cé nhwege diém
vé tam than va thé chat?’. B luat T6 tung Hinh
su ndm 2015 khong c¢6 quy dinh nao va ciing
chua c6 vian ban phap luat nao huéng dan cu
thé vé van dé nay. Diéu d6 da tao ra nhiing cach
hiéu khac nhau trong giai thich va ap dung phap
luat t6 tung voi nguoi co6 nhuoce diém vé tam
than va thé chat ma tiém 4n kha ning din dén
oan sai hodc dé lot toi pham. Thém vao do, cd
thé thiy, hién phap luat Viét Nam chua c6 bat
ki quy dinh cu thé nao Vé bao vé quyén cua
ngudi khuyét tat trong to tung hinh sy, trong
khi dé co quy dinh vé quyén ciia cac nhom dé bi
ton thwong khic nhu phu ni, tré em, ngudi
thudc cac dan toc thiéu sb...

Tt nhitng phén tich trén, c6 thé dé xuit mot
sO giai phap nham nang cao kha nang tiép can
cong Ii cho nguoi khuyet tat noi chung va nguoi
khuyét tat vé tri tué noi riéng trong té tung hinh
su 0 Viét Nam h1en nay nhu sau:

Thir nhét, can ¢6 quy dinh cu thé va vin ban
huéng dan vé viéc xac dinh nhu thé nao Ia
nguoi co nhuge diém vé tim than hodc thé chat
bang cach phan chia cic nhém nhuoc diém co
tinh tuong ddng voi nhau mot cach rd rang.
Viéc nay s€ giup cho cac co quan va nguoi thuc
thi phap luat c6 thé 4p dung phap luat thong
nhat, tranh oan sai va dam bao thuc thi cong Ii
trong moi truong hop.

Tht hai, can co nhitng quy dinh riéng, cu
thé hon vé bao dam quyén cua ngudi khuyét tat
trong luat t6 tung hinh sy, boi nguoi khuyét tat
12 mot nhom dic biét, can dugce bao dam nhimng
diéu kién t6 tung phu hop véi tinh trang va dic
diém vé thé chat ciing nhu tinh than cua ho.
Viéc nay s€ gip nang cao hi¢u qué bdo vé

quyén va loi ich cia nguoi khuyét tat cling nhu
dam bao cong |i xuyén sudt qua trinh to tung.

Thir ba, can dao tao hodc dao tao bod sung
dé xdy dyng mot doi ngii can b thuc thi phap
ludt t6 tung ¢ hiéu biét day du vé dac thu va
cdc quyén cua Ilng’O'l khuyet tat trong t6 tung
hinh sy. Thanh phan can dugc dao tao hay dao
tao lai bao gdm ca can bo diéu tra, cong td vién,
tham phan, giam thi trai giam...Viéc nay la dé
phong ngira nhiing vi pham va tdng cudng murc
do bao dam quyén cia ngudi khuyét tit trong
moi giai doan cua t6 tung hinh sy.
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