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Abstract: Corruption is a problem that every nation has to face. Therefore, it is
mandatory to study the world’s anti-corruption theories, models and approaches for
adopting and adapting good international practices to Vietnam’s context. This article
reviews some of the world’s influential anti-corruption theories and approaches from
three perspectives: law, economics and sociology. The review shows that, though
different in scope, extent and analytical perspective, the theories and approaches mainly
focus on either (1) the characteristics of corruption or (2) the environment nourishing
corruption. Although the insights from the review are useful and highly applicable, they
must be adapted to country-specicic context.

Keywords: Corruption, anti-corruption, theory, approach, Vietnam.

* Corresponding author.
E-mail address: giaovnu@gmail.com

https://doi.org/10.25073/2588-1167/vnuls. 4206
66



VNU Journal of Science: Legal Studies, Vol. 35, No. 1 (2019) 66-74

VNU Journal of Science: Legal Studies

Journal homepage: https:/js.vnu.edu.vn/LS

Khai quat mot so 1f thuyét, cdch tiép can vé
phong, chong tham nhiing'

D6 Thu Huyén' , Vii Cong Giao*”
"Thanh tra Chinh phu, 16 D29 Tran Thdi Téng, Yén Hoa, Cau Gidy, Ha Néi, Viét Nam
’Khoa Ludt, Pai hoc Quéc gia Ha Ngi, 144 Xuan Thity, Cau Gidy, Ha Néi, Viét Nam

Nhan ngay 15 thang 01 nam 2019
Chinh stra ngay 03 thdng 02 nam 2019; Chap nhan dang ngay 04 thang 03 nam 2019

Tém tit: Tham nhiing la van nan ma moi qudc gia déu phai, d6i mat. Vi thé, nghién ctu,
tim hiéu nhing If thuyet md hinh, cich tlep can vé phong chdng tham nhiing (PCTN) trén
thé gidi la rat can thiét, vi qua d6 c6 thé tlep thu, van dung nhiing kinh nghiém t6t & nhiéu
nudc cho cude chién chong tham nhiing cua nu¢c minh.

Bai viét nay dé cap va phan tich khai quat mot s6 1i thuyet va céch t1ep can vé PCTN trén
thé gidi ma theo cic tac gia, co thé quy vé 3 phuong dlen chinh 1a: lut hoc, kinh té hoc
va xa hdi hoc. Pham vi, mirc d6 va géc do phan tich van dé tham nhiing cta cac 1i thuyet,
céch tiép can it nhiéu khac nhau. C6 nhing Ii thuyét tap trung xéc dinh nhiing ddc trung
cua tham nhiing dé nhan dién ro rang hién twong nay, trong khi nhirng 1i thuyét khéc chi
yeu tap trung tim hiéu moi truong san sinh tham nhiing dé tir 46 néu ra cdc bién phép loai
bo nhiing yéu t6 dung dudng né.

Mic dir rat hitu ich, song viéc dp dung cdc li thuyet cach tlep can néu trong bai viét nay
con phu thude vao bbi canh cua tung quoc gia. Ngoai ra, cing v6i thoi gian, thu doan cua
nhiing ké tham nhiing da tré nén ngay cang tinh vi hon, nén nhitng Ii thuyet, cach tlep cén

nay ciing can dugc diu chinh, bd sung dé phit hop véi thyc tién.

Tir khéa: Tham nhiing, phong chng tham nhiing, 1f thuyét, céch tiép can, Viét Nam.

1. Li thuyét vé méi quan h¢ giira Nguoi uy
quyen Ngll’O’l dai dién va Li thuyet vé hanh
dong tap thé

“Téc gia lién hé.
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! Bai viét nay dugc cing cb, bd sung tir tham luan ciing tén
ma céc tic gia trong Ky yéu Hoi thao “Nhiing 1If thuyét vé
quan tri nh nudc va phong, chéng tham nhiing” do Khoa
Luat PHQG Ha Nai t6 chiic ngay 30/11/2018 tai Ha Noi.
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Li thuyét vé quan hé giita nguoi uy quyén
va nguoi dai dién (principal-agent) dugc xay
dung tir géc d6 kinh té hoc, néi vé mdi quan hé
gita ngudi uy quyén va nguoi dai dién. Theo 1i
thuyét nay, cong dan 12 ngudi uy quyén cho cic
chinh tri gia thay mat minh quén 1i nha nuéc va
cac chinh tri gia 1a nguoi dai dién st dung doi
ngii cdn bo, cong chirc (ngudi dai dién thir cAp -
sub-agent) dé thuc hién nhitng hoat dong cong
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vu nhan danh nha nudc. Li thuyét nay dua trén
hai gia dinh riang’:

Thir nhit, hanh vi cta con ngudi thudng
mang tinh ca nhan (individualistic), tu 1oi (self-
interest) va co hdi (opportunism) nén cé co s&
dé tin rang khong phai lic nao ngucn dai dién
ctng s€ hanh dong vi loi ich t6t nhat cua nguoi
uy quyen (nguoi dan). Dé dé& hinh dung, c6 thé
thy, chii s& hitu cin nha thudng c¢6 ¥ thirc va
quan tam nhiéu hon dén viéc bao dudng can
nha hon so véi nguoi thué nha.

Thir hai, do sy bét cin xtng vé thong tin
(information asymmetry) nén ngudi uy quyén
(cong dan) kho cé thé kiém tra va gidm st tinh
liém chinh cta nguoi dai dién. Didu nay phu
thudc vao trinh d§ dan tri va kha nang tiép can
thong tin cua cong dan.

Hai gia dinh néu trén gitp 1am rd hon mbi
quan hé giita ngudi uy quyén va nguoi dai dién,
qua d6 gitip han ché dugc tinh trang nguoi dai
dién lam dung quyén Iyc dugc uy thac dé vu loi
cd nhan. N6i cdch khdc, theo 1i thuyét nay, tham
nhiing xay ra khi trong mdi quan hé tin thac
gilta nguoi uy quyén va nguoi dai dién, niém
tin gilta hai bén bi phd vd, 1oi ich ctia cic bén
khong dong nhat va ngudi dai dién hanh dong
dé tim kiém loi ich (rent-seeking) cho minh mot
cich khong chinh dang (vi lgi ich ctia chinh
minh thay vi loi ich ctia ngudi uy quyén).

Tur nhitng phén tich trén, 1i thuyét vé quan
h¢ gitra ngudi uy quyen va nguoi dai dién cho
rang, dé phong ngua kha nang nguoi dai dién
lam dung quyén lyc dugc giao dé vu loi, vé
phia nguoi uy quyen can tang cuong hé thong
gidm sét va kiém tra, trong d6 bao gdm nhiing
chi phi cho viéc theo doi, phong ngtra kha nang
lam quyén cia ngudi uy quyén (monitoring
cost), chi phi rang budc dé nguoi dai dién cam
két khong hanh dong dé xam hai dén lgi ich ciia
nguoi uy quyen (bonding cost) va chi phi do
mét mat phu troi do mau thudn vé loi ich
(residual loss). M& rong ra, dé chong tham

2 L& Vinh Trién (2006), Chip nhan quy ludt thi truong dé
chdng tham nhiing, Thoi béo kinh té Sai Gon, tr.17.

3 Nico Groenendijk (1997), A principal-agent model of
corruption, Crime, Law & Social Change 27: 207-229,
1997, tr.208.

nhiing ddi hoi cic qudc gia phai ting cudng
cong khai, minh bach trong hoat ddng quan Ii
nha nudc; ting cuong céc co ché theo ddi, gidm
sit, thanh tra, kiém tra tir bén ngoai (b6i truyén
thong, cdc to chic xa hoi va cong ching ndi
chung) va bén trong (kiém tra ndi bd); nang
cao dén tri va kha nang tiép can thong tin cia
cong dan aé phong chong sy lam dung quyén
lyc cua doi ngill can bd, cong chirc. Thém vao
do, cling can phai ting cuong cic ché tai cing
ran dé triét tiéu dong co tham nhiing cua
nguoi dai dién.

Tuy nhién, c6 y kién cho rang, tiép can vé
PCTN theo 1 thuyét trén khong thuc sy hiu
qué vi qud phu thudc vao quyét tdm chinh tri
clia ngudi dai dién*. D6 1a 1f do Ii thuyét vé
hanh dong tap thé (collective action approach)
trong PCTN dugc coi 1a sy b6 sung cho 1i
thuyét vé mdi quan hé gitra nguoi uy quyén -
nguoi dai dién.

Li thuyet vé hanh dong tap the gan véi viée
PCTN & nhitng qubc gia c6 ngudn lyc han ché
nhung tham nhiing c6 hé thong. Hat nhén cua Ii
thuyét nay 1a vdn d& hanh dong tap thé
(collective action problem). Trudc tién, Ii
thuyét nay dé cap dén céc thugc tinh cua dich
vu cong ma nha nudc cung cap cho xa hoi (V1
du nhu an ninh, quoc phong, trat tu, vé sinh...)’.
Nhitng dich vu cong nay c6 hai thugc tinh, d6 la
thudc tinh ti€u dung chung (non-rival) va khong
loai trr (non-excludable). Tiéu dung chung c6
nghia 12 nhiéu ngudi c6 thé dong thoi s dung
dich vy cong d6 ma khong anh huong dén loi
ich cta nhau (vi dy, viéc nguoi dan cung xem
ban phdo hoa). Khong loai trir c¢6 nghia la
khong thé hodc s& rat ton kém dé ngan can
ngudi khdc huong 1oi tir cdc dich vu cong d6 (vi
du, khong thé ngan moi nguodi cung xem bén
phdo hoa). Trong khi d6, cic cd nhan trong xa
hoi (bao gdm ca ngudi uy quyén va ngudi dai
dién) déu c6 xu hudng tranh phai tra cic chi phi
trong khi van dwgc hudéng loi ich (trong Ii
thuyét vé hanh dong tap thé, hién twong nay

4 Heather Marquette & Caryn Peiffer, Collective Action
and Systemic Corruption (Hanh dong tap thé va Tham
nhung hé thong) Pai hoc Warsaw, (2015)7

5 Vin d& nguoi an  khong, truy cap tai:
https://publicfinanceblog.wordpress.com/page/1/
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duoc goi 1a “vAn d& nhitng ngudi an khong”).
N6i cdch khdc, mdi cd nhan trong xa hoi, du la
ngudi uy quyén hay nguoi dai dién, déu c6 xu
hudng hanh dong vi muyc tiéu t6i da ho4 loi ich
cho cd nhan minh ma khong déy den chi phi va
lgi ich tong thé ciia xa hoi, vi cho rang nhitng
ngudi khic trong cong dong ¢6 kha nang ciing
s€ hanh dong nhu vay. Vi thé, moi nguoi déu c6
it dong co dé khong vu 1¢i (hodc déu c6 dong
co vu loi). Trong bdi canh do, ngudi dan cé xu
huéng chip nhan, cing “séng chung” véi tham
nhiing, thdm chi tim céch “khai thiac” lgi ich
cho riéng minh tur tinh trang tham nhiing.

Tur nhiing phan tich ¢ trén, 1i thuyét vé hanh
dong tap thé nhin manh tim quan trong cua
viéc huy dong sy tham gia ctia cong dong trong
PCTN, va viéc xdy dyng niém tin, tinh liém
chinh ctia ca cong dong.

Theo If thuyét trén, mic dir khong thé giai
quyét duoc triét @& van dé “ngudi an khong”
(free riders), nhung c6 nhling nguyén tic néu
dugc 4p dung mot cich triét dé s& han ché dugc
anh hudng ti€u cuc cua tinh trang nay, vi du
nhu co ché bau cir cho phép lua chon duoc
nguoi dai dién phu hop thong qua tranh ctr cong
khai; co ché gidm sat hanh vi ciia nguoi dai
dién thong qua viéc tdng cuong tinh cong khai,
minh bach ctia ho va kha nang tiép can thong
tin cia nguoi dan. Ngoai ra, dp luc xa hoi,
nghia vu dao dirc va cich hiéu ding din v& bai
todn chi phi-loi ich (dai han) trong PCTN ciing
1a nhing yéu td, bién phdp dé thic day hanh
dong tap thé tt. Thoa udc vé liém chinh do Té
chirc Minh bach quoc té (TD xay dung 1a mot vi
du dién hinh cia viéc thic ddy hanh dong tap
thé tét trong PCTN®. Pdy 1a nhitng thoa thuan
bang vin ban giita chinh phii va céc nha thau tu
nhédn trong d6 cam két khong hdi 16 va thong
thdu trong qué trinh d4u thau va dam bao sy
gidm st doc 1ap cua cdc td chuc xi hoi trong
sudt qué trinh dau thau.

® Heather Marquette & Caryn Peiffer (2015), Collective
Action and Systemic Corruption (Hanh dong tép thé va
Tham nhiing hé thong), Pai hoc Warsaw, tr. 9.

2. Céch tiép cén “tir trén xudng” va cach tiép
can “tir dwéi 1én” trong phong chong tham
nhiing

Do tham nhiing 1a m¢t hién tuong phurc tap
va da dién nén tuy vao bdi canh qudc gia, cugc
chién chéng tham nhiing c¢6 thé dugc tién hanh

“tir trén xudng” hodc “tir dudi 1én”, hay c6 su
két hop ca hai cach tlep can nay. Chong tham
nhiing “tur trén xuong > dwoc hiéu la viée cu thé
hod nhitng quyét tim chinh tri & cdp cao nhat
théng qua cic bién phdp kiém sodt tham
nhing cua nha nudc bing phédp luat va céc
thiét ché PCTN duoc trao quyén manh mé.
Nguoc lai, chéng tham nhiing “tir dudi 1én” 1a
nhiing nd lyc tir khu vuc ngoai nha nudc
nham theo doi, kiém tra, gidm sat, t6 cdo va
gy suc ép bugc chinh quyén phai hanh dong
ngan ngua va xu li nhiing hanh vi lam dung
quyén luc vi loi ich riéng.

Lién quan dén céch tiép can tir trén xudng,
¢ Trung quoc, nguyén Thu tuéng Chu Dung Co
tirng ¢ mot phét biéu ndi tleng “Néu ¢6 100
vién dan, tdi s€ danh 99 vién cho bon tham
nhiing va vién con lai s€ danh cho riéng t6i néu
cudc chién that bai”. Con chién luoc “Chép bu
trong sach” ctia Singapore da dua qudc gia nay
tr¢ thanh mot trong nhitng nudc it tham nhiing
nhit thé giéi. Nhu vdy, c6 thé coi quyét tim
chéng tham nhiing va sy trong sach cua cdc nha
lanh dao 12 diéu kién tién quyét cho su thang loi
ctia cudc chién chong tham nhiing. Néu nhing
nguoi ding d4u nha nudc vi khong muon anh
huong dén quyén loi cia ban thdn minh nén
khong thuc sy quyét tim chong tham nhiing thi
viéc chi dao thuc hién cic bién phdp PCTN chi
12 hinh thirc, 12 “h6 khau hiéu”, hodc ¢6 chdng
chi chéng 13y 18, khong quyét liét, triét dé,
khong di dén tan ciing. Can bénh “tham nhiing”
s& vi thé ma “nhon” thude va phét trién tran lan.

Vé mit thiét ché, dién hinh thanh cong cho
céch tiép can “tir trén xudng” trong PCTN d6 1a
Singapore v6i Co quan phong ngura hanh vi
tham nhiing (CPIB). G10ng nhu nhiéu nudc
khac, CPIB cua Singapore ra doi trong bdi canh
khiing hoang chinh tri, cu thé 12 khi c6 nhiing
c4o budc tham nhiing lién quan dén nhirng nhén
vat chinh tri quan trong, c6 tam anh hudng 16n,
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va tham nhiing da mang tinh hé théng va khong
thé kiém sodt. Khi d6, viéc day lui tham nhiing
1a diéu kién bat budc dé vuot qua suy thodi va
liy lai niém tin ctia nguoi dan vao chinh quyén.
Trong bdi canh 4y, co quan chong tham nhiing
doc lap (ACA) 1a mot thiét ché can thiét va can
dugc hién dinh hodc luat dinh dé dam bao
hiéu qua PCTN ¢ cdc qudc gia, dic biét 1a
nhitng nudc dang phat trién ma tinh trang
tham nhiing c6 tinh phd bién. C6 nhiéu yéu tb
tdc dong dén hiéu qua hoat dong cua ACA,
trong d6 bao gdm:

Thir nhat, dé la quyét tam chinh tri ¢ cdp
cao nhdt’. Day 12 diéu kién tién quyét cho thanh
cong cua ACA. Quyét tdm nay phai Xuét phat tu
nhu cau ndi tai ciia mdi qudc gia mong mudn
cai cich thyc sy dé vuot qua khing hoang.
Quyét tim d6 cin phai duoc cu thé hod bang
cam két thé ché hod vi tri, vai tro, chiic nang va
nhiém vu cia ACA (Ii tuéng nhét 1a hién dinh
vai tro, vi tri cia co quan nay); trao cho né
thdm quyen twong xung v6i nhiém vu duoc
glao Bén canh d6, c6 quan diém cho rang, cam
két phan bd tai chinh ddy du va tra luong cao
cho nhan vién ciia ACA 1a minh ching 15 nhét
cho thidy mirc d6 quan tim va quyét tim cia
lanh dao cép cao nhat danh cho cudc chién
chéng tham nhiing®.

Thit hai, do la tinh déc ldp cua ACA. Tinh
cha”it doc 1ap cua ACA bao ham sy doc 1ap vé co
chu to chirc, quy trinh tuyén dung, bd nhiém
nhan sy, tham quyén diéu tra va ngan séch hoat
dong’. Bén canh d6, tinh doc 1ap cla co quan
nay con thé hién & viéc khong chiu sy can thiép
ctia bat ky nhanh quyén lye nao vao qué trinh
phat hién, diéu tra va truy t6 tham nhiing. Mot
s6 qudc gia cho phép ACA khong phai thong

7 OECD Global Anti-Corruption & Integrity Forum
(2017), Legitimacy building of Anti-Corruption Agencies
in five countries (Tinh hgp phdp trong xdy dung co quan
chéng tham nhiing & 05 quéc gia), tr.12.

8 Anti-Corruption commissions as a tool for good
governance: Without political will, it isn’t worth it (Céc uy
ban chong tham nhiing voi tu cach la mot cong cu dé quan
tri tot: Vo nghia néu khdng c6 quyet tam chinh tri),
https://www forest-trends.org/wp-
content/uploads/imported/3-anti-corruption-commissions-
pdf.pdf.

 OECD (2008), tai liéu da dan, tr.30.

bdo hodc xin y kién cua nguodi ding dau co
quan cong t6 hay Bo Tu phédp khi bat dau cic
cudc diéu tra.

Thir ba, vé trdch nhiém giai trinh cia ACA.
Trong khi tinh doc lap 12 diéu kién khong thé
thiéu thi trach nhiém giai trinh ciing duoc xem
nhu mot “ddi trong” dé dam bao tinh minh
bach, su liém chinh cia ACA. ACA can cdc co
ché trach nhiém giai trinh 16 rang bao gom
trdch nhi€m gidi trinh véi cdc co quan hanh
phép, 1ap phdp (tuy thudc vao md hinh cia
ACA) va cdc uy ban gidm sdt cua ngudi dan.
Trach nhiém gidi trinh can dugc dam bao bang
nhitng co ché gidm st bén ngoai c6 su tham gia
hodc ty 1¢ dai dién nhat dinh cia khu vuc tu
nhan. D6 ¢6 thé 12 mot uy ban gidm sét cia
nghi vién va/hodc mdt uy ban bao gém ca
nhitng dai dién lién nganh va t chirc xa hoi.

Nhu mét sy bd sung, cich tiép can PCTN

“tir dudi 1én” cling 12 mét kinh nghiém t6t va
dem lai thanh cong nhét dinh & mot sé qudc gia,
vi du nhu ¢ Y. Pau thap nién 1980, mafia Y da
16n manh téi mirc cuc thinh va thau tém ca
chinh tri, 16ng hanh trén toan lanh thd Y va giy
ra sy phan nd trén khip dat nude. Thoi diém d6,
ngudn thu ddng ké cta cdc nhém mafia tai Y 12
tién bao ké (dwoc goi 1a “pizzo”) twong dwong
10 ty Euro - s6 tién ma khoang 160.000 doanh
nghi€p phai ndp cho cdc biang nhém mafia
trong mot nim'® va c6 xu huéng ngay cang
tang. Khong chdp nhan sy dp bic khong c6
diém dung nay, nam 2004, mot nhém thanh
nién da thanh lap phong trao Addiopizzo nhim
kéu goi cic thuong nhan khong tiép tuc dong
thué cho bon mafia véi khau hi¢u “mét dan toc
phai déng thué cho mafia 12 mot dén toc khong
c6 phdm céch™''. Chién lwoc nay tdp trung
thuyét phuc doanh nghi¢p khong tra pizzo, va
néu viéc thuyét phuc khong thanh cong s& cong
bd danh sich nhirng doanh nghiép ndp thué cho
mafia dong thoi kéu goi cdc khach hang khong
mua hang hodc st dung dich vu ctua nhiing
doanh nghiép nay. Két hop véi cic su kién
truyén thong va gido duc trong truong hoc,

10" Avinash Dixit (2016), Anti-CorrVuptiorrl In§titutions:
Some History and Theory (Céc thiet ché chong tham
nhiling: Mot s0 ndi dung vé lich st va ly thuyet), tr. 12.

' Nt.
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mac du khdng dugc hau thudn vé mat chinh
tri & cép cao nhat, nhung chién dich chong
ndp thué cho mafia da dat duoc nhiing thanh
cong budc dau, khién mafia Y khong thé
ngang nhién hoanh hanh nhu trudc ma rit vao
hoat dong bi mat. Pay la mot cudc chién
thanh cong v6i su tham gia ctua cong dong
bang cdch tiép can “tir dudi 1én”.

Li giai vé wu diém cua cich tiép can nay,
nhiéu hoc gia cho rang, cach tiép can “tir dudi
lén” thuong dic biét hiéu qua trong bdi canh
cua mot cudc khung hoang v& chinh tri hodc
niém tin, hodc khi su phan no cua xa hoi da lén
dén cuc diém. Khi d6, ngay ca khong c¢6 su hau
thudn cua nha chirc trach, chién dich cling duoc
long cong ching va s& bién nhitng “nan nhan”
tré thanh nhimg nguoi “anh hiing”. Ong Rahm
Emanuel, Chédnh Vin phong dau tién ciia Tong
théng Obama tung néi: “Pung bao gid bd 16
mdt cudc khung hoang nghiém trong. Day la co
hoi dé 1am nhimng viéc ma trudc ddy ban khong
thé 1am duoc”. Addiopizzo 1a mét dién hinh
thanh cong cua lién minh hanh dong tap thé cua
nhitng nan nhén cua tinh trang tham nhiing va
ciia su théng nhat gitra gigi doanh nhin va
nguoi tiéu ding. Tuy nhién, can thay rang, néu
khong c6 quyét tim chinh tri & cip cao nhét thi
nhitng lién minh chéng tham nhiing do ngudi
dan khéi xuong “tur dudi 1én” c6 thé thanh cong
nhung thuong han ché vé quy moO va sy bén
virng'2. Nhu hai mat ciia mot dong xu, cach tiép
can phii hop nhit 1a sy két hop cua ca hai
phuong phép tiép can “tir trén xudng” va ‘tr
dudi 1én”. Déc biét, nhing lién minh nay can
huy dong su tham gia cua truyén thong, cic hoc
gia va cong ching néi chung.

3. Li thuyét vé nhitng tAm kinh cira s6 v&
(Broken Windows Theory)

Li thuyét vé nhiing tam kinh cira s6 v& cua
nha Xa hoi hoc James Q.Willson va nha toi
pham hoc George L.Kelling ra doi vao nhiing
nam 1980 trong bdi canh toi _pham, tur giét
nguoi, budn ma tuy dén trom cap vit, trén lau
vé, dién ra nghiém trong khong thé kiém sodt &

2Nt, tr.25.

New York, My (trong khodng thoi gian tir
1960-1990), gy ra tam Ii lo ngai dén 4m anh
cho nguoi dan thanh phd. Li thuyét nay giai
thich 1Ii do nay sinh tdi pham thong qua viéc
lién tuong tham nhiing véi hinh anh 6 ctra sb bi
vO trong mot toa nha nhung khong duoc kip
thoi stra chira, boi hinh anh 6 cua s6 v& néi 1én
nhiéu diéu vé trat ty xa hoi thoi diém biy gio:
an ninh khu dan cu khong tdt (su that bai cua
chinh quyén dan dén tinh trang vo t6 chiic & dia
phuong - canh sit khu vuc da dung ting hoac
khong hoan thanh nhiém vu gidm sét nén dé ké
trdm mac stc thdm nhip vao khu dan cu);
nguoi dan cling thd o khong bdo cho canh sat
dé cung cd, trat ty an toan trong cong dong va
ké trdm néi riéng va tdi pham ndi chung sé€ coi
day 1a co hoi dé tiép tuc hoanh hanh (van d& tir
phia nguoi dan: bang quang, thd o voi toi pham
do mét niém tin vao chinh quyén). O ctra s0 v&
khong duogc stra chita s& phét di tin hiéu rang
khong ai quan tdm dén diéu d6 va viéc dap vo
nhiéu cdnh cira khic ciing s& khong bi trimg
phat, tur d6 dung ting, khuyén khich tam Ii cta
toi pham. Vi vay, phong, chéng toi pham can
bat dau tir nhitng nd lyc nhé nhat, boi mot dau
hi€u, hién tugng nho 1é cua sy vo t6 chie néu
khong duoc kiém sodt thi theo thoi gian s& 1a
“tAm vé qua cta” cho nhiing t6i pham ngay
cang nghiém trong hon lan rong theo cip sb
nhan. L{ thuyét Vé 0 cua vo da dugc van dung
dé gidi quyet van nan toi pham lic bay gio ¢
My. Theo do, thay vi giai quyet nhitng van dé
vi mo, S& canh sat thanh pho New York da bét
dau tir nhitng van dé tuéng nhu nhé bé nhung
thue hién mot cach kién tri, bén bi, sit sao vdi
quyét tim cao nhat, d6 1a diéu nhitng nhan vién
an ninh mdc thuong phuc kién quyét lién tuc
x0d sach va son lai nhiing hinh v& bay lén
tuong trong hé thong Xe dlen ngam nha ga, giai
quyet tinh trang an xin, trén vé, trom cap vit...

bang cdc bién phap “dung, hoi va kham xét”.

Mic dii bién phdp nay ban déu con giy tranh
cii vé kha nang phan biét chiing toc khi c6 quan
diém cho rang canh sit s& hudng téi nhiing
nguoi da mau nhiéu hon nguoi da trang, nhung
két qud la chi trong 5 ndm, thanh pho New
York da “hdi sinh” khi tinh hinh t6i pham giam
xudng 65%. Li thuyét nay sau d6 ciing dwoc 4p
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dung trong chinh sich cta Li Quang Di¢u khi
cho réng keo cao su la nguyén nhan cua tinh
trang mat vé sinh trén dudng ph. Vi vay, phép
luat Singapore quy dinh phat t¢i 100.000 d6 la
cho bét ky nguoi ndo mang lau keo cao su vao
nudc nay, an tu cd thé 1én toi 2 nam. Nguoi dan
an keo cao su ngoai duong bi phat 1.000 d6 la
lan dau tién va 10.000 d6 la néu tdi pham lan
thir ba. Nho' d6 ma ngay nay Singapore dugc
thé gidi biét toi nhu la mot trong nhirng qudc
gia sach nhat. Cach tiép cén nay trong phong
ngira toi pham van giy tranh cai dén tan bay
gio, vi ¢6 quan diém cho ring ngoai kha ning
phan biét chung toc, né khong khuyén khich
chinh phu “gan dan” va nguy co lam dung
quyén luc cong dé trdn 4p va vi pham quyén
con nguoi. Tuy nhién, van dung li thuyet nay
trong PCTN c6 gid tri hop 1i & chd, viéc phong
ngua tham nhiing khéng nén chi hudng toi
trong tam la tham nhiing chinh sich va tham
nhiing & tim vi m6 ma can c6 su quan tam thich
déng t6i tham nhiing vat - von hoanh hanh va
pho bién & céc quoc gia dang phat trién.

4. Li thuyét Vu nd 16n (Big Bang Theory)

Li thuyét Vu nd 16n'* dwa ra 161 khuyén dbi
v6i nhitng quéc gia noi tham nhiing d3 mang
tinh hé théng, tr¢ thanh mot hién tugng xa hoi
“thAm cin c6 d&” vi rat nhiéu nguyén nhén,
trong d6 c6 yéu té van hod chinh tri ddc thi, thé
hién ¢ viéc chinh quyén tng xtr v6i ngudi dan
can ct vao vi thé xa hoi coa ho va nguoi dan
tham chi khong trong doi chinh quyén s& ddi xir
v6i minh mot cdch cong béng ma chi mong
duogc dbi xir twong ty nhu nhitng ngudi ¢6 vi tri
xd hoi gidng minh'. Theo 1i thuyét nay, céc
qudc gia khong nén bat dau bang nhirng no lyc
thay d6i nho 1¢ ma can tinh dén va quyét liét
thuc hién nhitng thay ddi 16n mang tinh dot pha
ngay khi c6 du ngudn luc, béi mot khi tham
nhiing da trd thanh c6 hé théng va an sau vao

13 Bo Rothstein (2007), Anti-Corruption: A Big Bang
Theory (Chéng tham nhiing: Mot 1y thuyét Vu nd 16n),
The QOG Institute, ISSN 1653-8919.

4 Nhu trén, tr.24.

van hod, nhitng thay doi nho 1 s& khong hiéu
qua, thdm chi 1am tinh hinh 1o té hon.

Theo 1i thuyét trén, tham nhiing 12 mot van
nan khé giai quyét boi ¢ tam vi mo, ddi véi
tham nhiing chinh tri, nhitng “ngudi lam chu
cudc choi” khéng c6 1i do hay dong luc gi dé
thay d6i chinh sdch boi ho 1a nhitng nguoi duoc
huong loi nhét tir sy bat cip cia chinh sich'®. O
tam vi md, v6i hién tuong tham nhiing vit, tu
duy pho bién & nhitng quoc gia c¢6 nan tham
nhiing lan tran d6 13, sy thay doi hanh vi cia
mdt cd nhan (vi dy, khong tham nhiing vat ntra)
ciing s& khong khién nhing ngudi khac thay doi
hanh vi cia ho, va vi thé, nhitng hanh dong tép
thé vi loi ich chung khong thé thuc hién duoc vi
da s& moi ngudi déu mudn hanh xir theo hudng
t6i da hod 1oi ich cua chinh minh. Tham nhiing
12 mot hién tugng cé su tuong tic, trong doi lan
nhau dan dén tu duy, “néu moi ngudi déu tham
nhiing, tai sao toi lai khong nén tham nhiing”'®,
va vi thé, chéng tham nhiing khong thé bat dau

“tir dudi 1én” (from below). Nhitng nguodi ung
ho li thuyet nay chung minh gia tri cia né thong
qua hai cau chuyén chéng tham nhiing thanh
cong cua Smgapore va Hong Kong, noi PCTN
duoc t1ep can “tor trén xuodng” (from above).
Theo d6, quyét tim chinh tri manh mé& cua cic
chinh tri gia 12 diéu kién tién quyét dé bai trir
tham nhiing.

Nhu da dé cap, mot vi du tiéu biéu cho cach
tiép can “tr trén xubng” trong PCTN Ia
Singapore. Mic dit ¢6 quan diém chi trich cudc
chién chéng tham nhiing ctia nuéc niy vi pham
nhin quyén va thiéu dan chu (xuat phét tir cac
bién phap PCTN cimg ran), nhung thanh tich
chéng tham nhiing cua Singapore 1a khong thé
phu nhén. T truong hop cua Singapore, c6
quan diém cho rang dan chu khong mac nhién
dam bao tinh liém chinh cia chinh phd (vi ¢6
nhitng quéc gia dan chu nhung lai ¢6 nhing vu
4n tham nhiing nghiém trong, dién hinh 1a
Peru'’, c6 nhiing qudc gia dwoc dénh gid cao vé
nhan quyén nhung tinh trang tham nhing lai
kha pho bién, dién hinh 12 Y) va thiéu dan chu
khong c6 nghia la ludn that bai trong PCTN.

15 Nhu trén, tr.6.
16 Mydral 1968, p.409 (tai liéu nao???
17" McMillan & Zoido (2004), tai liéu nao?
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Tuy nhién, ciing can biét rang mic di 1a vi du
thanh cong trong PCTN song nhiéu nha quan
sdt cho rang Singapore khong thé 1a hinh miu
cho céc quéc gia khiac hoc tap bdi thuc chit
nudc nay rat nho, chi nhu mot d6 thi & cic nude
khdc (vé dién tich, sb dan...) nén viéc khéng
ché tham nhiing khéng phuc tap nhu nhimng
quoc gia khic (dé dang hon cdc nudc khéc).
Thém vao d6, da s6 cic qubc gia hau nhu
khong thé dp dung chinh sich tra luong cao
(dudng liém) dé can bo khong tham nhiing nhu
Singapore vi khong du ngudn lyc...

5. Tiép can phong chéng tham nhiing
dudi géc dd kinh té, chinh tri, xa hdi va vin
héa (Economic, Political, Sociological and
Cultural Approach)

Pay 1a nhém ciac quan diém tiép can vé
PCTN dua trén viéc phén tich cdc nguyén nhan
dan dén tham nhiing (cause analysis). Cac hoc
gia di theo cdch tiép can nay cho rang, “tham
nhiing tran lan khong phdi 1a do con nguoi &
noi nay khac con ngudi ¢ noi khic ma la do
tham nhiing c¢6 diéu kién nay sinh & noi ndy ma
khong phai 1a & noi khac”'®. Nhitng diéu kién
nay sinh tham nhiing rét da dang, trong d6 bao
gdm kinh té, chinh tri, xa hdi, vin hod.

Dudi géc do kinh té, cic nha kinh té hoc
cho réng, su can thiép, diéu tiét cua nha nuérc
trong the ché kinh té thi truong 1a tat yeu
nhung néu trong qué trinh xdy dung co ché,
chinh séach, nhiing ngucn hodc nhitng nhém
nguoi co thim quyen trong b0 may nha nudc
long vao nhiing y dd vu loi c4 nhén thi s& can
tré su canh tranh binh dé“ing, lanh manh va pha
v& quy ludt thi trudng, tr d6 dan dén tham
nhiing. Vi vdy, d6i v6i nhimng qudc gia dang
chuyén d6i, PCTN phai gén lién véi thay doi vé
thé ché trong hé thdng kinh té.

Dudi goc do chinh tri, cac nha khoa hoc
chinh tri cho rang tham nhiing thuong nay sinh
trong mot hé thong chinh tri ma co ché kiém

18 GJiang (2017), Corruption Control in Post-Reform
China (Kiém sodt tham nhiing sau céi cach ¢ Trung Qudc),
Springer Nature Singapore Pte Ltd.2017, DOI
10.1007/978-981-10-4050-4_2, tr.14.

sodt quyén Iyc ddi voi nguoi ¢6 chire vu, quyén
han thiéu hodc yéu, vi vdy khong thé dam béo
réng quyén lyc duogc thuc hién mot ciach cong
khai, minh bach va ding din.

Cdc nha xd hoi hoc lai cho réng, su bét binh
dang luén c6 lgi cho nhing ngudi gidu va
ngudi ¢ vi thé xa hoi, va d6 1a mot nguyén
nhan giy ra tham nhiing. Vi nhiing loi thé sin
6, nhém ngudi giau va thé lyc cao c6 thé ding
tién dé héi 10 hodc xdy dung céac mbi quan h¢
gdy tac dong Ién qua trinh xay dung va thuc thi
chinh sich ¢6 1¢i cho ho.

Tiép can tham nhiing duwdi géc dé van hod,
cdc nha nghién ctru cho réng van hod ciing la
mot trong nhitng nguyén nhan khién tham
nhiing nay sinh va phat trién. O nhidu quc gia,
nhitng tdp tuc, truyén théng vin hod c6 thé
dugc sir dung dé nguy trang cho hanh vi tham
nhiing, khién cho tham nhiing tran lan, rat khé
kiém sodt. Va khi tham nhiing 4n sau bén ré vao
doi sdng vin hod, né s& tdn tai lau dai khién cho
ngudi dan dan tré nén tho o, thoa hiép, khong
c6 ¥ chi kién quyét dau tranh chdng lai né.

6. Li thuyét vé su lwa chon duy Ii

Vao dau nhung nam 1970, khi nhiing quan
diém tan c6 dién xuét hién trong nghién ctru vé
t6i pham hoc dd dan dén sy ra doi cua Thuyet
Co hoi pham 61 (Crime Opportunity Theory)"-
mdt hoc thuyét duge gioi hoc gia thé giGi danh
gid 1a da c6 anh hudng siu sic 1am thay doi tu
duy phap Ii vé phong, chéng toi pham ndi
chung va t§i pham tham nhiing néi riéng.
Thuyét Co hdi pham ti cho réng, ké pham t6i
thudng dua ra nhiing lya chon mang tinh duy 1f
va thuong chon hudng téi nhitng muc tiéu ma
chiing cho riang dem lai loi ich 16n nhat véi
nhitng nd lyc va rui ro thap nhat. Trong s ba
ndi dung nén tang cua Thuyét co hdi pham tdi,
Li thuyét vé sy lya chon duy Ii (Rational
Choice Theory) cung cap nhitng luan dlem
quan trong nhit, g6p phan hinh thanh nén nén

19 Arnar Jensson (2011), Crime should not pay: Iceland
and the International Developments of Criminal Assets
Recovery (T01 pham phai tra gia: Nhirng tién trién cua
Iceland va quoc té trong thu hdi ti san toi pham), tr.14
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tang triét 1i cho mot bién phap PCTN duoc coi
dam bao tinh ran de hon ca so véi cdc ché tai
truyén thong.

Nhin nhan thé gidi tr cam quan cia toi
pham dé hinh dung vé tm 1i toi pham trudc khi
pham tdi, Li thuyét vé su lva chon duy Ii duoc
xdy dyung dua trén gia dinh rang, ban chdt hanh
vi con nguoi la xir sw co li tri va logic, hanh
déng pham toi cua con nguoi thu*o‘ng la ket qud
cua sy tinh todn dwa trén li tri vé cdc yeu 16 lién
quan dén chi phi hanh déng, khd nang thanh
cong va loi ich dat dwoc®. Hanh dong pham toi
duoc thuc hién 1a két qua nd lyc y chi cua ké
pham t6i khi tin tuéng rang nhimng loi ich thu
dugc tor hanh vi pham ti s€ 16n hon chi phi
hanh dong. Véi tu duy nhu vy, ké pham toi
san sang chap nhan nhitng rii ro c6 thé x4y ra
khi thuc hién hanh vi pham tdi.

Van dung Ii thuyét vé sy lva chon duy I
vao PCTN dé thiy, thanh cong cua cdc chién
Iwgc PCTN phu thudc rat nhiéu vao nd luc cua
céc quc gia trong viée: (i) Gia ting muc do rui
ro dbi véi viée thuc hién toi pham; (ii) Giam
thiéu nhitng diéu kién thuan loi cho hanh vi
pham tdi, va dac bi¢t 1a; (iii) Xda bod nhitng loi
ich ma tdi pham trong doi - d6 1a tai san do
pham t6i ma c6. Mic du suy cho ciing, cic nd
luc néu trén vé nguyén tic can duoc thuc hién
ddng thoi nhung viéc xod bo, triét tidu nhing
loi ich ma toi pham trong doi, thu hdi tit ca
nhiing tai san do tham nhiing ma c6 dugc xem
la don gidng manh m& va tryc tiép nhit vao
dong co cua tdi pham tham nhiing, ma chu yéu
1a loi ich vét chat. Chinh vi vay, trong Vong
vai thap ky vura qua, cOng dong quéc té da rat
chi trong vao viéc thu hoi tai san tham
nhiing, xem d6 la bién phap hgp i, cé tac
dung phong ngura tdi pham tham nhiing hi¢u
qua hon cidc bién phép truyén théng 1a 4p
dung céc ché tai hinh sy nhu phat tién, tudc
tu do, hay tham chi t& hinh.

20 Criminal Justice, “Rational Choice Theory” (Ly thuyét
vé sy lwa chon duy ly), http://criminal-
justice.iresearchnet.com/criminology/theories/rational-
choice-theory/2/, [truy cap ngay 11/4/2018].
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