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Abstract: In the context of the long, complex disputes in Bien Dong (South China Sea) and the
emergence of the use of force risks therefor, a long term solution based on a system of approaches
and measures on deferent diplomatic, economic, and legal levels must be available. On the legal
level, the Article analyzes the main contents of the Arbitration Award in the Philippines v. China
Case regarding the status of islands and other features and the China's unreasonable claim on the
nine-dash line and its actions in the South China Sea. Since then, the Article suggests the
comments on the effects and consequences of the Award in light of the general perception that this
Award is an important victory of international law in general and of the Law of the Sea in
particular, this also is the victory of the countries, including Vietnam against China's unjustified
unilateral claims and acts in the South China Sea.
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Quy ché phap |i ciia cac dao, thuc thé khac va tinh vo hiéu cua
yéu sach Puong chin doan trén Bién Dong theo Phan quyét
Trong tai trong vu Phi-lip-pin ki€n Trung Quoc

Nguyén Tién Vinh"

Khoa Ludt, Dai hoc Quéc gia Ha Noi, 144 Xudn Thuy, Cau Gidy, Ha Noi, Viet Nam

Nhén ngay 04 thang 11 nam 2019
Chinh sira ngay 08 thdng 3 nam 2020; Chap nhan dang ngay 23 thang 3 nim 2020

Tém tit: Trong bdi canh cac tranh chép & Bién Pong kéo dai, phue tap va xuét hién nhiing rii ro
bung phat xung dot, can c¢6 mot hé thong cac bién phap, tiép can trén nhiéu binh dién ngoai giao,
kinh té, phép Ii, quic phong khac nhau de giai quyét. Trén phuwong dién phép Ii, bai viét phan tich
nhiing ndi dung chii yéu cua Phan quyét Trong tai trong vu viéc Phi-lip-pin k1¢n Trung Qubc &
Bién Pong lién quan dén quy ché phap Ii cic dao, cac thuc thé khac trén Bién Pong, dén yéu sach
phi Ii DBuong chin doan cua Trung Quéc va nhitng hanh vi cia nude ndy trén Bién Pong. Tir do,
bai viét dua ra nhiing nhén dinh v€ dnh huong, hé qua cua Phan quyet Toa trong tai véi nhan thic
chung Phan quyet trong tai 1a mot thing loi 16n cia phép luat quoc té néi chung va Luat bién noi
riéng, ciing 1a thing lgi cua cac nudc, trong d6 co Viét Nam chdng lai nhirng yéu sach, hanh vi

don phuong phi If ciia Trung Qudc trén Bién Pong.

Tir khoa: Bién Pong, Phan quyét trong tai vé Bién Dong, Quy ché phép I ciia dao, Pudng chin doan.

1. Giéi thiéu

Nhiing tranh chép trén Bién Dong hién nay
1a nhiing tranh chap qudc té phirc tap, co nguy
co phat sinh xung d6t, mit 6n dinh cao. Ngoai
tranh chdp vé chii quyén véi cac dao, cac thuc
thé khac, trén Bién Pong con c6 céc tranh chap
vé viéc phan dinh cac ving bién chong 14n hodc
cac tranh chap vé quyén, thAm quyén phét sinh

" Téc gia lién hé.
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tir viée cac qudc gia co bo bién lién ké hoic ddi
dién nhau, hodc phat sinh tir cac yéu sach cua
cac quic gia lién quan dén cac dao, thuc thé
khac trén bién. Gan day, véi yéu sach Duong
ludi bo phi Ii (Puong chin doan), véi viée day
manh cac hoat dong cai tao, boi d:flp, xay dung
céc dao nhan tao, trién khai cac hoat dong don
phu’ong cua Trung Quoc trén thém lyc dia cac
quoc gia ven bd Bién Pong, cac tranh chap &
B1en DBong tro nén dic biét cang thang, bao
gdm ca van dé bao ton, khai thac cic ngudn tai
nguyén, tu do hang hai, ty do hang khong, viéc
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tuan thu cac quy dinh cia Cong udc Luat bién
nam 1982 (UNCLOS).

Mot trong nhirng van d¢ phép |i ¢6 tinh chia
khoa dé giai quyet cac tranh chap trén Bién
Pong 1a van dé xac dinh quy ché phap li cua
cac dao, cac thyc thé khac thudc ving bién nay
va tir d6 gop phan 1am rd yéu sach phi |i Pudng
chin doan ciia Trung Qudc. Trong bdi canh do,
bai viét dé cap dén khai niém va quy ché phép |i
ctia dao, thuc thé khac trong quan dao Trudng
Sa. Ngoai viéc phan tich, danh gia cac quy dinh
ciia phap luat quéc té, dic biét 1a Cong uwdc
Luat Bién nam 1982, 4n 1¢ va hoc thuyét phéap Ii
qudc té c6 lién quan, bai viét tap trung nghién
clru nhing 1ap luén va két luan cua Toa trong
tai giai quyet vu Phi-lip-pin kién Trung Quoc
vé van dé quy ché phép Ii cua cac dao, thuc thé
khac va tinh v6 hiéu cua Duong 9 doan [1] va
danh gia nhu’ng hé qua phap li cia phan quyét
dbi voi viée giai quyét nhitng tranh chép trén
Bién Déng trong twong lai.

2. Dinh nghia, quy ché phap |i ciia dao theo
Luat Quoc té

2.1. Dinh nghia, quy ché phap |i cia dao trude
khi c6 phan quyet cia Trong tai vu Phi-lip-pin
kién Trung Quoc

Vén d& dinh nghia, quy ché phap Ii cua dao
dad duogc dat ra tu kha som trong hoc thuyét,
thuc tién cic qudc gia va Luat Qudc té thuc
dinh. Tai Hoi nghi qudc t& Lahaye nam 1930 vé
phap dién hoa luat bién, Tiéu ban II ciia Uy ban
thtr hai vé lanh hai da dwa ra mot ban dy thao
v6i dinh nghia vé dao: “Moi ddo déu cé ving
lanh hai cua minh. Ddo la mot ving dat, dwoc
bao boc boi nudc, thuong truc noi trén mat
miede bién khi thiy triéu 1én”'. Tai hoi nghi,
Anh, Ptc va nhiéu nude dua dé xuét rang dé co
lanh hai thi mét dao phai c6 kha nang sinh
song, st dung cua con ngudi. Dé nghi nay
khong nhan dugc sy d(‘Sng thuén tur phia cac

1 Nguyén vin trong tiéng Anh: “Every island has its own
territorial sea. An island is an area of land, surrounded by
water, which is permanently above high-water mark”.

quéc gia con lai [2]. Trong bao cdo cua minh Vé
quy ché phap li cua dao, Uy ban phap luat quic
té cua Lién Hop qudc ciing da timg dwa ra y
kién vé khai niém va quy ché phap Ii cua dao,
dong thoi néi 16 sy can thlet clia viée tiép tuc
nghién cuu, dong thuan vé van dé nay. Tai Hoi
nghi Geneva nam 1958 vé Luat bién, van dé
dinh nghia va quy ché phap li cta dao tiép tuc
dugc dua ra. Piéu 10 cua Coéng uwdc Geneva
nim 1958 vé lanh hai va ving tiép giap quy
dinh: “Mot dao la mot vung dwoc hinh thanh tu
nhién béi dat, dwoc bao boc boi nuoce, nho lén
khoi mdt nwée khi thiy triéu lén. Lanh hdi cia
mot dao dwoc xac dinh phu hop voi quy dinh
ciia diéu khoan nay” [3].

Nhu vay, dén thoi diém Cong uéc Geneva
nim 1958, cac diéu kién nhu “thich hop cho
con nguoi dén ¢ hay co “doi song kinh té
riéng” van chua dugc dé cap dén trong dinh
nghia, quy ché phap Ii ciia ddo. Hon nira, dén
thoi diém nay, khai niém Vung déc quyén kinh
té van chua ton tai. Do vay, theo dinh nghia cua
Cong udc Geneva nam 1958, mdt dao van c6
du cac vang bién nhu ddi voi 1anh thd dat lién
[3 - 4]. Van & dinh nghia, quy ché phap Ii cta
dao co su phat trién quan trong véi sy ra doi
ctia UNCLOS. Diéu 121 UNCLOS quy dinh:

Diéu 121. Ché do cac dao

1. Mgt dao la mot vung dat tw nhién c6
niede bao boc, khi thity trieu lén ving dat ndy
van & trén mdt nude.

2. Véi diéu kién phdi tudn thii khoan 3, lanh
hdi, viing tiép gidp, vimg déic quyén kinh té va
théem luc dia cia dao dwoc hoach dinh theo
diing cdac quy dinh cua Cong woc ap dung cho
cdc lanh thé dat lién khdc.

3. Nhitng ddo dd nao khéng thé thich hop
cho con ngwoi dén & hodc cho mét doi song
kinh té riéng, thi khéng cé vimg ddc quyén kinh
té va thém luc dia [5).

Diéu 121 trude hét dua ra dinh nghia vé dao
& khoan 1. Khoan 2 quy dinh ché do phap Ii cua
dao. Khoan 3 dé cap dén truong hop dao khong
dap ung yéu cau theo dinh nghia ¢ khoan 2.
Trong Cong udc, khai niém “ddo da” khong co
dinh nghia riéng, nhung c¢6 thé dugc hiéu 1a mot
dang dac biét ctia dao. Theo khoan 3 diéu 121
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c6 thé phan cac dao da thanh hai dang, dang
thich hop cho con nguoi dén ¢ hodc c6 mot doi
song kinh té riéng va loai khong dap g tiéu
chi d6 [6]. Khoan 1 diéu 121 dua ra ba yéu tb
trong dinh nghia vé dao, bao gom: 1a mot ving
dét tu nhién; dugc bao boc bdi nudce; ludn ndi
trén mat nude khi thuy triéu 1én.

Dinh nghia néu trén vé dao cua khoan 1
diéu 121 khong c6 su thay doi so v6i dinh nghia
vé dao dugc néu trong Cong udc Geneva nim
1958 vé lanh hai va vang tiép giap. Theo quy
dinh cta khoan 2 diéu 121, méot dao dap ung ca
ba diéu kién vé dinh nghia dao nhu trén thi s&
c6 dy du cac ving bién nhu dat lién, bao gdm
lanh hai, viing tiép giap, ving dic quyén kinh té
va thém luc dia, trir truong hop quy dinh ¢
khoan 3. Khoan 3 cua diéu 121 tiép tuc dé cap
dén dao, tuy nhién chi nhim vao truong hop
dao khong thich hop cho con nguoi dén ¢ hodc
cho mot cude sdng kinh té riéng. D6i voi cac
dao d4 khong thich hop cho con ngudi dén &
hodc cho mdt doi séng kinh té riéng thi khong
¢6 ving dic quyén kinh té va thém lyc dia
riéng. Nhu vay, dao da theo quy dinh ctia khoan
3 diéu 121 chi ¢6 ving lanh hai 12 hai Ii va
vung tlep giap 12 hai li [7].

Diédu 121 ¢6 the dugc coi nhu thé ché hoa
tap quan quéc té. Piu nay timg duoc khing
dinh boi Uy ban hoa giai trong vu Jan Mayen
[8]. Uy ban hoa giai cho rang ban du thio ctia
diéu 121 UNCLOS phan anh “hién trang cia
Ludt Quéc té vé van dé nay™2. Tuy nhién, khai
niém dao nhu dugc néu tai didu 121 UNCLOS
da tao ra nhimg quan diém khac nhau trong giai
thich ndi dung, ngli nghia chinh xac cua cac
khai niém, tinh huéng dugc néu [9]. Trong vu
thém luc dia Bién Bic, phéan dinh thém luc dia
gitta Dan Mach, Tay Pac va Ha Lan, Toa an
Cong li quic té da cho rang “cdc hon ddo nho,
dd va nhitng diém nhé ra khéng dang ké ciia bo
bién? khong dugc tinh dén khi phan dinh thém
luc dia va vi tri cling nhu kich ¢& cua chiing anh

2 Nguyén vin trong tiéng Anh: “the present status of
international law on this subject”.

3 Nguyén vin trong tiéng Anh: “islets, rocks and minor
coastal projections”.

hudong dén hiéu lyc khi phan dinh [10]. Trong
vu Thém luc dia gitra Tunisia va Libya, Toa an
khang dinh ring dao Kerkennah, véi dién tich
180 km vudng va 15 000 dan, chi dugc tinh 1/2
hi¢u luc khi phan chia thém luc dia gitta hai
nuoc [11]. Nhu vay, trong vu viéc nay, Toa an
cling d3 tinh dén dién tich va vi tri cia dao khi
danh gia hiéu luc cua nd khi phan dinh thém luc
dia. Trong vu Gulf of Maine gitta Hoa Ky va
Canada, Toa an xac dinh rang dao Seal Island
nim & phia tdy nam cia bd bién ving Nova
Scotia chi dugc tinh 1/2 hiéu luc trong phan
dinh ranh gi¢i bién thudc ving nay, mic du dao
nay khéng c6 ngudi sinh sdng quanh niam [12].
Toa an cho rang: “Vi kich ¢& ciia ching, dac
biét hon do vi tri dia i cia ching ma Pao Seal
véi Pao Mud ldn cdn nhé hon khéng thé bi bo
qua”4 [12]. Trong vu Libya kién Malta Toa an
cho riang nguyén tic cong bang doi hoi rang hon
dao nho, khong c6 ngudi séng Filfla thude vé
Malta, ndm céach 3 hai Ii v& phia nam ctia Malta.

2.2. Dinh nghia, quy ché phdp i ciia ddo sau
khi cé phan quyet cua trong tai vu Phi-lip-pin
kién Trung Quoc

Trong vu viéc Phi-lip-pin kién Trung Qudc
tai Bién DPong, Toa trong tai da phai giai quyét
tranh cii vé khai niém, quy ché phép Ii cia dao.
Cu thé 1a Toa trong tai phai giai thich rd quy
dinh cta diéu 121, dc biét 1a khoan 3 dicu 121
cua UNCLOS. Phan quyét cia Toa trong tai
dugc xem 1a mot su phat trién quan trong vé
dinh nghia va quy ché phap Ii ctia dao.

Pé giai thich diéu 121 cia UNCLOS, Toa
trong tai trude hét cho rang can dwa trén nguyén
tac giai thich diéu udc qudc té, duge quy dinh
tir diéu 31 dén diéu 33 cia Cong udc Vién nim
1969 vé diéu udc qubc té. Theo do, viée giai
thich diéu udc phai dua vao 101 van, cach hiéu
thong thuong cta van ban cling nhu dya vao
muc dich ctia diéu wdc. Viée giai thich diéu woc
quéc té ciing phai can cir vao thuc tién thuc

4 Nguyén vin trong tiéng Anh: “Seal Island together with
its smaller neighbour Mud Island by reason both of its
dimensionand, more particularly, of its geographical
position, cannot be disregarded”.
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hién ctia cac qudc gia sau ndy, dong thoi can cir
vao nhiing van kién tru bi trong qua trinh soan
thao diéu woc qubc té do [13]. V6i xuit phat
diém nhu vy, sau khi xem xét quan diém, lap
luan cta cac bén, Toa trong tai di dén nhitng két
ludn nhu sau: (i) khai niém ddo da (rocks) &
khoan 3 diéu 121 khong thé bi giéi han boi cac
thuc thé co cdu tao boi da hay céc chit rin
tuong tu. Néu hiéu nhu vay s& din dén két qua
1a mot bai cat, san ho co thé c6 mot ving dic
quyén kinh té, thém lyc dia riéng ngay ca khi
khong thé thich hop cho con nguoi dén & hodc
cho mot doi sdng kinh té riéng, trong khi mot
thyc thé céu tao bang da thi khong thé [13]. (ii)
Vé khéi niém c6 thé thich hop cho con ngudi
dén & tai khoan 3 diéu 121, theo Toa trong tai,
thuat ngit “co thé” dién dat mot kha nang mang
tinh gia dinh, ma khong yéu cau rang vao bat ky
thoi diém nao khi dugc xem xét mot dao phai
c6 nguoi ¢. Khai niém thich hop cho con nguoi
dén & phai dugc hiéu 1a cho phép con ngudi
sdng trong mot thoi gian dai, chir khong don
thuan 1a viéc cu trl, tam lanh trong mét thoi
gian ngan (nhu truong hop mot s6 ngu dan chay
VA0 tra 4n, tranh bao,...). Khai niém dén & ciling
phai dugc hiéu khong don thuan 1a mot sy hién
dién don thuan, ma phai phan anh mét Iya chon
sdng trong diéu kién phu hop véi nhu cau thiét
yéu cua con nguoi [13]. (iil) Toa trong tai cho
rang khai niém doi song kinh té riéng phai duoc
hiéu 1a lién quan den hoat dong phat trién va
diéu tiét nhimg ngudn loi vat chit cua cong
ddng, trong d6 c6 cac san pham hang hoa, dich
vu dugc san xuét, trao d6i, mua ban. Nhiing
hoat dong nay phai lién tuc, dac biét phai mang
tinh noi sinh, ma khong don thuan phy thudc
vao cac ngudn loi du nhép tir bén ngoai [13].

3. Pinh nghia, quy ché phap li ciia bii can
Itic chim lic noéi, cia ddo nhéin tao theo Lujt
Quoc te

3.1. Binh nghia, quy ché phap \i ciia bdi can lic
chim luc noi

Diéu 13 UNCLOS nim 1982 quy dinh vé
Bai can luc chim lac noi:

1. Bdi can hic chim lic néi la nhitng ving
dat nhé cao tw nhién co bién bao quanh, khi
thity triéu xuong thdp thi 16 ra, khi thiy triéu
lén cao thi bi ngdp nuoc. Khi toan bo hay mot
phd‘n bdi can do o cach luc dia hodc mot dao
mét khoang cdach khong vuwot qud chiéu réng
ciia lanh hdi, thi ngan mwdc triéu thdp nhat &
trén cdc bdi can ndy cé thé dwoc dimg lam
dwong co s¢ dé tinh chiéu réng ciia lanh hdi.

2. Khi cac béi can lic chim lic néi hoan
toan ¢ cdch luc dia hodc mot dao mot khoang
cach vuot qud chiéu réng cia lanh hdi, thi
chung khong co lanh hdi riéng”.

Trong vu Phi-lip-pin kién Trung Quéc, Phi-
lip-pin cho rang nhimg bai can bi ngap dudi
muc nude bién khi thuy triéu 1én duoc chia lam
ba nhém: nhém mgt, v6i nhiing bii can nim
trong pham vi 12 hai li nh6 1én trén mat nudc
khi thay triéu 1én, cha quyén cua qudc gia ddi
v6i bai can ngdp dudi myc nudc bién duoc thira
nhan xuit phat tir chu quyén cua qudc gia dbi
voi bdi can nhd 1én trén mit nude bién do;
nhom hai, nhiing bai can nam ngoai pham vi 12
hai li nhung nam trong vung déc quyén kinh té
hay thém luc dia, quoc gia ven b1en dugc huong
nhitng quyén mang tinh chi quyen va quyén tai
phan theo quy dinh lién quan dén nhing bai can
lac chim lac ndi quy dinh tai khoan 6 diéu 53
va diéu 77 UNCLOS; nhém ba, trong trudng
hop nhing bii can ndm xa hon nita, ngoai ving
qudc gia co chii quyén, quyén chu quyén thi ché
d6 phép i cta chung thudc vé ché do cua day
dai duong theo quy dinh phan VI cua
UNCLOS, khoéng c6 qudc gia nao co quyén doi
hoi chu quyén hay cac quyén c6 tinh chii quyén
d6i v6i chung [13].

Trong dinh nghia & diéu 13 UNCLOS vé
bdi can ltc chim luc néi, twong ty nhu dinh
nghia vé dao ¢ diéu 121, yéu t& dwgc hinh
thanh “fw nhién” ciing dwoc khing dinh. Toa
trong tai trong vu Phi-lip-pin kién Trung Qubc
kh?lng dinh mot bii can lac chim lac ndi mot
cach ty nhién s& luén c6 quy ché cua bii can lac
chim lic ndi ngay ca khi c6 su mé rong, cai tao,
xdy dung cla con nguoi sau nay: “Dudi géc do
phap Ii, su thay déi cia con nguoi khong thé
bién day bién thanh mot bdi can hay bién mot
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béi can thanh ddo. Mét bdi can van sé la mot
bdi can dudi géc do cia Cong wde, bat chip
pham vi cua dao hay cua cong trinh do con
nguwoi xdy dung trén né”. Pidu nay dugc Toa
trong tai dac biét nhdn manh trong bdi canh
tranh chip ¢ Bién Dong. Theo Toa trong tai

“rdt nhiéu cdac thwc thé ¢ Bién Nam Trung Hoa
(Bién Dong) da tung la doi tugng cua nhiing
thay doi nhdn tao quan trong dé tro thanh
nhitng dao lon voi cac cong trinh va dwong
bang duwoc xdy dung trén dinh nhitng rang san
hoé” [13].

Theo quy dinh cia khoan 2 dieu 13
UNCLOS, trir trudng hop niam trong lanh hai,
con nhing bii can lac chim lic nbi nam ngoai
lanh hai caa dét lién hay ciia mot dao thi khong
¢6 lanh hai riéng. Piéu 13 Cong udc khong dé
cip dén kha niang c6 ving dic quyén kinh té
hay thém luc dia riéng cua bai can lic chim luc
n6i, tuy nhién Tda trong tai trong vu Phi-lip-pin
kién Trung Qudc tir chdi kha ning nay [13].
Theo quy dinh cua diéu 57 va diéu 67 cua
UNCLOS, chiéu rong ciia ving dic quyén kinh
té va cta thém lyc dia duoc xac dinh tir duong
co s& dung dé tinh chiéu rong lanh hai. Nhu
vy, mot bai can luc chim lic ndi khi khong co
quyén c6 lanh hai riéng thi ciing khong c6 ving
dic quyén kinh t& va thém luc dia riéng. Cach
hiéu nhu vay ciing c6 thé duoc suy ra tir khoan
3 diéu 121 véi quy dinh ring cho du mét sb bai
can luc chim lac ndi 13 dao da thi ciing khong
c6 ving dic quyén kinh t& va thém lyc dia
riéng. Theo Toa trong tai, mac du dinh nghia vé
bdi can lic chim lac ndi ¢ didu 13 dung tur
“vung dat”, nhung cin phai hiéu 1a bii can nay
khong tao thanh mot bo phan cua lanh thd dat
lién qudc gia ven bién. Pung hon, no tao thanh
bd phan cua thém luc dia tu nhién cta quéc gia
do6, va tuy trudong hop cu thé nim & lanh hai hay
thém lyc dia phap li. Do viy, Toa trong tai
chorang céc bii can ngap nudc khong thé 1a déi
tuong cua thu dac lanh thd, trir truong hop qude
gia c6 chu quyen vOi nd vi né6 nam trong vung
lanh hai ctia quoc gia.

3.2. Pinh nghia, quy ché phdp i ciia dio nhan tao

Vén d& dinh nghia vé dao nhéan tao khéng
thuc duge quan tam trong cac dicu ude quic té.
Cong udc nam 1958 va UNCLOS déu khong
dinh nghia dao nhan tao. Trong hoc thuyét, vin
dé nay ciling khong nhén dugc sy quan tam,
ddng thuan cua cac hoc gia. Du khong co dinh
nghia chung, nhung UNCLOS ¢6 mdt sO cac
quy dinh cu the vé dao nhan tao: (i) Dleu 60
quy dinh qudc gia ven bién c6 dic quyen tién
hanh xay dung, cho phép va quy dinh viéc xay
dung, khai thac va st dung cic ddo nhan tao
trong vung dac quyén kinh té. (ii) Piém d)
khoan 1 diéu 87 vé tu do trén bién ca quy dinh
qudc gia c6 quyen tu do x@y dung cac ddo nhén
tao hodc céac thiét bi khac duge phép luat quoc
té cho phép, voi diéu kién tuan thu phan VI cua
UNCLOS. Nhu vay, nhirng dic diém chung cua
dao nhan tao bao gdm: (i) La cong trinh nhan
tao, do con ngudi xay dung, tao thanh, chu
khong dugc hinh thanh mét cach tu nhién; (ii)
Khong phai 1a ving dat ty nhién gin thuong
truc voi day bién, nho 1€n khoi mat nude bién
khi muc nudc thiy tridu 1én cao. Viée xdy dung
mot ddo nhan tao 1a hoat dong tao nén mot thuc
thé méi trén bién, nhim nhiéu myc dich khac
nhau nhu nghién ctru khoa hoc, phuc vu giao
thong duong bién, hai duong hoc, khai thac tai
nguyén, hay thdm chi dé tao méi truong sdng
cho con ngudi. Nhitng hoat dong nhu vay duoc
thuc hién trén nhiing thuc thé c6 sin, nho trén
mat nude bién thi khong 1am thay déi ban chat
cua thyuc thé do, khong tao thanh ddo nhan tao.
Khoan 8 diéu 60 va diéu 80 cia UNCLOS quy
dinh cac ddo nhan tao, cac thiét bi va cOng trinh
khong duoc huong quy ché phap Ii cua dao®.
Ching khong c6 1anh hai riéng va sy ¢6 mat cua
ching khong c6 anh huéng gi dbi voi viée
hoach dinh ranh gi6i lanh hai, ving dic quyén
vé kinh té hodc thém lyc dia.

Quy dinh trén day vé co ban ké thira quy
dinh tai khoan 4 diéu 5 cua Cong udc Geneve
1958 vé thém luc dia, theo d6 dao nhan tao
khong co6 quy ché phap li cua déo, khong co

5 Piéu 80 UNCLOS quy dinh: Diéu 60 ap dung mutatis
mutandis (v6i nhitng stra d6i cén thict va chi tiet) doi voi
cac dao nhan tao, thict bi va cong trinh ¢ thém luc dia.
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lanh hai cta riéng minh, khong anh huéng dén
viéc phan dinh lanh hai gitta cac nudc. Theo
quy dinh tir khoan 2 dén khoan 7 cua diéu 60
UNCLOS, qudc gia ven bién c6 quyén tai phan
ddc biét doi voi cac dao nhan tao, cac thiét bi va
cac cong trinh do, ké ca vé mat cac ludt va quy
dinh hai quan, thué khoa, y té, an ninh va nhap
cu; qudc gia ven bién, néu can, co thé lap ra
xung quanh céc ddo nhén tao, cac thiét bj hodc
cong trinh d6 nhitng khu vyc an toan véi kich
thude hop Ii; trong cac khu vuc d6, qudc gia
ven bién co thé ap dung cac bién phép thich hop
dé bao dam an toan hang hai, ciing nhu an toan
ctia cac ddo nhan tao, cac thiét bj va cong trinh
d6. Qudc gia ven bién an dinh chiéu rong cua
nhitng khu vuc an toan, véi diéu kién dap tng
mdt cach hop Ii voi tinh chit va chiic nang cua
cic d4o nhan tao, cac thiét bi va cac cong trinh,
va khong thé mé rong ra mot khoang cach quéa
500m tinh tir mdi diém ciia mép ngoai cing cia
cac dao nhan tao, thiét bj va cong trinh do6.

4. Quy ché phap i cac thyc thé thudc
Truwong Sa theo phan quyé't cia Trong tai vu
Phi-lip-pin kién Trung Quoc

Tai Truong Sa, c6 7 thuc thé do Trung
Quédc chiém déng. Malaysia chiém dong 8 thuc
thé. Phi-lip-pin chiém déng 9 thuc thé. Dai
Loan chiém 1 thuc thé. Hién nay Viét Nam
dang kiém soat 21 thuc thé tai Trudong Sa®. Cac
thuc thé nay, bao gém cac dao, da, bai can, rang
san ho, da phan nam dudi myc nude bién khi
thuy tridu 1én. Mot sé thuc thé chu yéu trong
quan déo Truong Sa, bao gébm: ddo Ba Binh
(Ttu Aba) chiém dong bai Pai Loan; dao Thi Tt
(Thitu), ddo Bén Lac (West York), va dao Song

6 Song Tu Tay (Southwest Cay); P4 Nam (South Reef);
Nui Thi hay Pa Thi (Petley Reef); Son Ca (Sand Cay);
Nam Yét (Namyit Island); P4 Lén (Discovery Great
Reef); Sinh Tdén; C6 Lin (Collins Reef); Len bao
(Lansdowne Reef); Sinh Tir Pong (Sin Cowe East Island);
ba Lat (Ladd Reef); Truong Sa Lén (Spratly Island); Ba
Tay (West Reef); Truong Sa Pong (Central Reef ); Ba
Poéng (East Reef); Phan Vinh (Pearson Reef ); Téc Tan
(Allison Reef); Nui Le (Cornwallis South Reef ); Tién Nir
(Pigeon or Tennent Reef); Thuyén Chai (Barque Canada
Reef); An Bang (Amboyna Cay).

Ta Pong (Northeast Cay) chiém dong boi Phi-
lip-pin; Trudng Sa Lén Viét Nam van nim gitr.
Trong Vu Phi-lip-pin kién Trung Quoc & Bién
Dong, Toa trong tai da duoc yéu cau lam rd quy
ché phap i cta cac thuc thé nay. Theo quan
diém cua Phi- -lip-pin, c¢6 hai loai thuc thé trén
Bién dong thudc nhom nay: Nhom thir nhét bao
gom da Vanh Khan’, bai Co May (Second
Thomas Shoal) va D4 Su bi (Subi Reef)® la
nhitng bai can ndi 1én khi thiy tridu xudng,
nhung s& bi ngap dudi nudc bién khi thiy tricu
1én, do vay khong c6 cac vung bién riéng bao
gom lanh hai, thém lyc dia va ving dic quyén
kinh té riéng®; Nhom thir hai bao gdm Bii d4
Ga Ven® va D4 Ken-nan (McKennan Reef)
(g6m ca Pa Tu Nghia (Hughes Reef)) ciing la
nhitng can ni 1én khi thuy triéu xuong, nhung
s& bi ngap dudi nudc bién khi thiy triéu 1én, do
véy khong c6 cac vung bién riéng bao gom lanh
hai, thém luc dia va vung dac quyen kinh té
riéng, nhung ngén nuéc chiéu thap nhat cta
chung c6 thé duoc dung dé xac dinh duong co
s& dé tinh chiéu rong 1anh hai cua dao Nam Yét
(Namyit) and dao Sinh Ton (Sin Cowe) [13].
Ngoai ra, Phi-lip-pin cling yéu cau Toa trong tai
tuyén bd 1a cac thyc thé Bii can Hoang Nham
(Scarborough Shoal)!!, P4 Gac Ma (Johnson

7 P4 Vanh Khian (Mischief Reef) va Second Thomas
Shoal 14 nhitng bai san hé nim & trung tdm quin dao
Trudng Sa, & phia Péng cia Cum déo Sinh tdn (Union
Bank) va phia Bong Nam cua Tizard Bank. Mischief Reef
ndm & 09° 54’ 17" Béc, 115° 31’ 59" Péng. Second
Thomas Shoal 09° 54’ 17" Béc, 115° 51’ 49" Déng.

8 Pa Su bi 1a mot bai san hé nim & phia bic cia Tizard
Bank, va & khoang cach ngén hon phia tdy nam cua déo
Thi T&. D4 Su bi ndm & toa do 10° 55’ 22" Bic, 114° 05’
04" Bong, phla ty nam quan dao Truong Sa.

® Phan quyét ciia Trong tai vu Phi-lip-pin kién Trung
Quéc, Tldd, tr.119.

10 B3i ¢4 Ga ven (The Gaven Reefs) dugc céu tao béi hai
bai bai san hd nam trong mot ciu tric san hd 16n hon 14
Tizard Bank, nim & phia béc cia Cum déo Sinh tdn
(Union Bank). Tizard Bank con bao gdém ¢ cac thuc thé
luén nho 1én khoi mit nuée khi thuy tridu lén 1a dao Ba
Binh, Nam Yét, va Son Ca. Pa Lac (Gaven Reef (South))
ndm & vi tri 10° 09’ 42" Bic va 114° 15’ 09" Déng.

11 B3i can Scarborough Shoal trong tiéng Trung 1a Péo
Hoang Nham “Huangyan Dao” (E%&5), 1a mot bii san
h6 nim & 15° 09'16" Bic, 117° 45'58"” Péng, cach duong
co s6 quin dao cua Phi-lip-pin 116,2 hai Ii, va 448,2 hai li
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Reef)'?, Ba Chau Vién'®, Pa chir thap (Fiery
Cross Reef)!* 1a nhimg thyc thé nho 1én khoi
mat nudc bién khi thay triéu 1én.

4.1. Phén quyét cia Toa trong tai vé quy ché
mot o thuc thé cu thé thuoc Truong Sa

Duya trén nhitng bang ching khoa hoc, Toa
trong tai vu Phi-lip-pin ki¢n Trung Qudc da dua
ra két luan vé quy ché phap li cac thyc thé &
Bién Pong, bao gom: Bii can Hoang Nham
(Bai can Scarborough), Pa Chau Vién, b4 Chix
thap (Fiery Cross Reef), P4 Gac Ma, ba Ken-
nan, ba Tu Nghia, P4 Ga ven, Pa Su bi, da
Vanh Khan, Bai Cé May. Theo Toa trong tai,
nhitng thuc thé sau day, can ctr vao diéu kién tu
nhién nguyén gbc cia ching, bao gém dai cat
hay da nho 1én khoi midt nude bién khi thuy
triéu 1én, 1a nhitg bai can ndi trén muc thiy
triéu 1én: (a) Bai can Scarborough, (b) P4 Chau
Vién, (c) b4 Chit thap, (d) Pa Gac Ma, (e) Da
Ken-nan, (f) Pa Ga ven Bic. Nhimg thuc thé
sau day, can cir vao didu kién tw nhién nguyén
gbc cuia chung, 14 nhitng bai can chim dudi muc
nude bién khi thuy tridu 1én: (a) Pa Tu Nghia ,
(b) ba Lac, (c) ba Su Bi, (d) P4 Vanh Khan,
(e) Bai Co May.

tinh tir duong co s6 cta Trung Qudc diém s 29 gén Hong
Kdng.

2 P4 Gac Ma, D4 Ken nan, va D4 Tu Nghia (Hughes
Reef) 1a nhiing béi san hé nim trong mot tap hop san hd
16n hon & trung tdm ciia quin dao Truong Sa c6 tén 1a
Cum déo Sinh tdn (Union Bank). Cum déo Sinh tdn
(Union Bank) con bao gdm ca thuc thé nhd 1én cao khoi
mit nude bién khi thuy tridu 1én 1a ddo Sinh Ton. Pa Gac
Ma, con dugc goi 1a Johnson South Reef, ndm & vi tri 9°
43’ 00” Béc, 114° 16' 55” Bong. Da Ken-nan nim & vi tri
09° 54’ 13" Bic, 114° 27’ 53" Pong. Hughes Reef nim &
vi tri 09° 54’ 48" Bic 114°29' 48" Pong.

13 Pa Chau Vién trong tiéng Trung la “Huayang Jiao”
(1EPHEE), ndm & vi tri toa do 08° 51’ 41" Bic, 112° 50
08" Dong, phia cyc dong cua nhom thuc thé c6 tén 1a
London Reefs ¢ phia Tay cua quén dao Truong Sa. Da
Chau Vién nidm cach duong co sé quin dao cua Phi- -lip-
pin (déo Palawan) 245.3 hai Ii va cac duong co so (diém
39) ctia Trung Qudc (Dongzhou) canh ddo Hai Nam 547,7
hai Ii.

14 B3 Chir Thap ndm & vi tri 09° 33’ 00" Bic, 112° 53’ 25"
Dong, phia bic ciia Da Chau Vién (Cuarteron Reef), thudc
phia cyc thy ciia quan dao Truong Sa.

Toa Trong tai cling ghi nhan rang Pa Tu
Nghia nam trong pham vi 12 hai Ii cta nhiing
thuc thé nho 18n khoi muc nude bién khi thiy
tridu 1én cta P4 Ken-nan va dao Sinh Ton.
Tuong tu, P4 Lac ndm trong pham vi 12 hai Ii
cua thyc thé nhé 1én khoéi muc nudc bién khi
thuy tridu 1én cta ba Ga ven Bic va Pa Nam
Yét va Pa Su Bi nam trong pham vi 12 hai li
cua thuc thé nh6 1én khoi myc nude bién khi
thuy triéu 1én ctia Pao Son Ca (Sandy Cay)
phia tdy cua ddo Thi Tu [13]. Toa trong tai
cling xem xét quy ché phéap |i ciia cac thuc thé,
dua trén déiu 121 khoan 3 Cong udc Luat bién
nim 1982, bao gébm: Bai can Scarborough, P4
Gac Ma, b4 Chau Vién, Da chir thap, ba Ga
ven Bic, and P4 Ken-nan.

(i) Béi can Hoang Nham: c6 nhitng diém
trén Bai can Hoang Nham nhd 1én khéi mat
nude bién tuy nhién khong dang ké. Hon nita
Bii can Hoang Nham khong dap ng duge didu
kién dam bao duoc mot doi song kinh té riéng
theo khoan 3 diéu 121. (ii) P4 Gac Ma : 1a da
theo dinh nghia ctia khoan 3 didu 121, nho 1én
khoi midt nude bién khi thuy triéu 1én. Tuy
nhién, giéng nhu Bai can Hoang Nham, B4 Gac
Ma khong dap tng duge diéu kién dam bao mot
doi sdng kinh té riéng. Ciing theo két ludn cua
Toa trong tai, nhitng hoat dong bdi dip, xay
dung cua Trung Qudc khong 1am thay doi ban
chét ty nhién ban dau cia Pa Gac Ma [13, tr
232]. (iii) P4 Chau Vién : Theo quan diém cia
Toa trong tai P4 Chau Vién la da theo dinh
nghia ctia khoan 3 diéu 121. Mic du 1a thuc thé
nhé 1én khoi miat nudce bién khi thuy triéu 1én,
tuy nhién, phan nho 1én qua nho, 'khoéng dap
u'ng diéu kién dam bao mot doi séng kinh té
riéng. Nhiing hoat dong boi dip, xdy dung cua
Trung Qudc trén Pa Chau Vién khong lam thay
doi diéu kién tw nhién ban dau cia D4 Chau
Vién. (iv) bBa Chir thap: Pa Chir thap dap ung
dinh nghia vé da & khoan 3 diéu 121. P4 Chit
Thap tai diéu kién tu nhién ban dau, c6 diém
nhd 1én khoi mat nude bién hon Im khi thiy
tridu 1én. Diém nho 1én nay quéa nho, khong dap
tmg diéu kién dam bao mot doi séng kinh té
riéng. Nhing hoat dong boi dap, xay dung cua
Trung Qudc trén P4 Chit thap khong lam thay
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d6i diéu kién tu nhién ban dau cua Da Chit
thap. (v) P4 Ga ven Bic: Pa Ga ven Bic dap
tmg dinh nghia cua khoan 3 diéu 121 vé da.
Theo diéu kién ty nhién ban dau, Pa Ga ven
Bic c6 mot dai cat nh6 1€n khoi mat nude bién
khi thiy triéu 1én, nhung khong dap ung diéu
kién dam bao mot doi séng kinh té riéng.
Nhirng hoat dong bdi dip, xdy dung cua Trung
Qudc trén P4 Ga ven Bic khong lam thay d6i
diéu kién tu nhién ban dau cua P4 Ga ven Bic
[13, tr.234-235]. (vi) Pa Ken-nan: Pa Ken-
nan dap ing dinh nghia vé da theo khoan 3
diéu 121. P4 Ken-nan c¢6 diém nhé 1én khoi
mit nudc bién khi thuy tridu 1én. Tuy nhién,
P4 Ken nan khong dap ung diéu kién dam
bao doi song kinh té riéng, va trén thyc té
cling khong co6 sy hién dién cua con nguoi
trén Da Ken-nan [13].

4.2. Ap dung diéu 121 cho quan dao Truong Sa
noi chung

Theo yéu sach ciia Trung Qudc dugc cong
bd, quan dao Truong Sa 1a mot thuc thé thong
nhit, c¢6 lanh hai, ving dic quyén kinh té va
thém luc dja riéng [14]. Toa trong tai bac bo
quan diém nay cia Trung Qudc, voi nhing 1ap
luan sau: Thit nhdt, viéc sir dung dudng co s&
cho quan dao dugc quy dinh chat ché trong
Cong udc Luat bién nam 1982. Theo d6, khoan
1 diéu 47 Cong udc chi sur dung khai niém
duong co sd cua quoc gia quan dao. Diéu 46
dua ra dinh nghia vé quoc gia quan dao 1a

“quoc gia dwoc hinh thanh hoan toan béi mét
hay nhiéu quan dao va cé khi béi mot sé ddio
khdc nita”. Nhu vay, Phi-lip-pin 1a mot qudc
gia quan dao, dugc hinh thanh boi mot quin
dao. Trong khi d6, Trung Qudc duoc hinh thanh
chu yéu boi lanh thé lyc dia, do vay khong dap
g duogc dinh nghia vé qudc gia quan dao 13]
Thir hai, ban than Phi-lip-pin cling khong thé v&
duong co so quan dao bao quanh quin dao
Trudng Sa. Diéu 47 Cong uoc Luét bién nam
1982 dua ra diéu kién dé v& dudng co sd quan
dao. Theo do, trong pham vi dudng co s¢ bao
g0m “cdc ddo chi yéu va xdc lap mot khu viec
ma 1y 1é dién tich nude bién véi dat, ké ca vanh
dai san ho6 phai ¢ gitva ty 1¢ 1/1 va 9/1”. Ti 1€

ving nudc bién va dat trong pham vi quan dao
Truong Sa 16n gap nhiéu lan ty 18 9/1, do vay
khong thé dap tmg diéu kién cua didu 47. Thir
ba, Toa trong tai ciing xem xét quy dinh cua
diéu 7 Cong udc Luat bién nam 1982 va thuc
tién cic qubc gia. Pidu 7 cta Cong udc quy
dinh vé viéc qudc gia xac dinh dudng co so
thang. Piéu 7 quy dinh kha nang ap dung
dudng co so thang “¢ noi nao bo bién bi khoét
sau va 16i 16m hodc néu c¢é mét chuéi dao nam
sdt ngay va chay doc theo bo bién”. Diéu kién
nay khong ap dung dbi voi quan dao ngoai
khoi. Mt khac, Cong u6c ciing loai trir viée ap
dung duong co sé thang trong mot sb truong
hop. Toa trong tai cho rang viéc quy dinh vé
duong co s¢ thang ¢ diéu 7 va cac trudng hop
quy dinh & diéu 46 va 47 vé duong co sd cua
qudc gia quan dao ddng nghia véi viée loai trir
kha nang ap dung dudng co s& thang trong mot
sd trudng hop khac, dac biét dbi voi nhitng
quan dao ngoai khoi khong dap tmg dugc kha
ning ap dung dudng co so ciia quic gia quan
dao. Toa trong tai ciing khang dinh chua c6 du
bang chig dé thay rang di hinh thanh nhiing
tdp quan trdi ngugc voi cac quy dinh hién co
ctia Cong ude Luat bién nam 1982 [13].

4.3. Ap dung khodn 3 d‘ié@ 121 cho cdc thuc thé
nhQ lén khoi mat nude bién khi thuy triéu lén tai
quan ddo Truong Sa

Dua trén nhiéu nguén tu liéu khac nhau,
Tda trong tai cho rang hau hét cac thyc thé nho
1én khoi mit nude bién khi thuy tridu 1én thudc
Truong Sa hién déu co6 sy hién dién, quan li cta
cac quoc gia. Sy hién dién nay chu yéu mang
tinh quan s, nha nudc, voi ngudn séng chu yéu
dén tir bén ngoai. Cung theo Toa trong tai, hau
hét cac thuc thé nay da co su cai tao, bién doi
clia con ngudi so v6i diéu kién tu nhién ban
dau. Toa trong tai di kiém tra, danh gia nhidu
khia canh dé két luan vé kha nang dam bao mot
doi séng kinh té riéng hay su song ctia con ngudi
clia cac thuc thé nay. Cac khia canh dugc Toa
trong tai kiém tra, danh gia bao gdom [13]: Su hién
dién, sin c6 clia nuéc ngot; Thuc vat va hé sinh
thai; DAt va kha ning nong nghiép; Su hién dién
cua ngu dan; Cac giao dich thuong mai.
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Vé kha nang thich hop cho con nguoi dén
¢: Dua trén cac nguon ching ctr, Toa trong tai
di dén két luan rang cac thyc thé chu yéu cua
quan dao Trudng Sa c6 kha ning dam bao cude
sdng ctia mot nhom nho nguoi. Co ching ctr
cho thiy c6 nguon nude ngot, du voi trir lugng
khac nhau, ¢6 thé két hop v6i ngudn nudc mua
thu lugm va tich trit dugc. C6 chung cir cho
théy co nguén thuc vat ty nhién, c6 thé dam bao
cho sy sinh t6n ctia con nguoi. Ciing co ching
ctr cho thdy mot nhém nho ngu dan cha yéu dén
tir dao Hai Nam hién dién trén dao Ba Binh va
nhimmg thuc thé chu yéu khac. Ngoai sy xut
hién ctia ngu dan, trén cac dao Ba Binh va dao
Song Tir Ty di co su xuét hién cua nhimg tho
khai thdc mo cuia Nhat Ban vao nhitng nam
1920 dén nhitng nam 1930. Quan d4o nay ciing
14 noi dién ra cac hoat dong tham hiém cua
Thomas Cloma va cac dong sy vao nhimng nim
1950 [13].

Vé diéu kién song ciia con nguoi trong diéu
kién tu nhién ban dau cia cdc thuc thé chii yéu
ciia quan ddao Trwong Sa, Toda trong tai két
luan: (i) Diéu kién vé sinh sdng ciia con ngudi
trén quan dao Truong Sa (theo diéu kién tu
nhién ban dau) la khong duoc dap tng vi chi co
su hién dién cta nhitng ngu dan tuy theo ting
thoi gian; (ii) Su hién dién cua quan doi, nhan
su nha nudc cla cac nude trén cac thuc thé cua
Truong Sa theo Toa trong tai khong dugce coi la
dap umg tiu chi vé sy sinh séng cua con ngudi
theo khoan 3 diéu 121 UNCLOS. Su hién dién
nay nham muc dich yéu sach chu quyén cua céac
nudc chir khong vi muc dich doi séng dan su.
Ciing theo Toa trong tai, tai mot sb thue thé nhu
Thi T, Ba Binh g?m day co sy hién di¢én cua
dan thuong, tuy nhién ban chit sy hién dién nay
cling khong mang tinh dan sy ma c6 tinh nha
nuéc; (iii) Sy hién dién nay khong lién tuc va
on dinh. Néu thira nhan cho cac thyuc thé nay
vung dac quyén kinh té s& khuyen khich céc
quoc gia dua ra nhiing doi hoi quyén va quyén
cht quyén qua dang d6i voi cac thuc thé khong
dang ké, di nguoc lai vai tinh than cta khoan 3
didu 121. (iv) Toa trong tai khang dinh lich sir
khong hién dién ctia con ngudi trén cac thyc thé
cua Truong Sa khong do sy ngan can hay can

thi€p vii luc ma dang hon, theo Toa 1a do su
han ché kha ning cho phép sinh sdng cia con
ngudi cua chinh cac thuc thé nay. Do vay Toa
trong tai két luan réng cac dao Ba Binh, dao Thi
Tt, dao Bén Lac, dao Truong Sa 16n, dao Song
Tu Tay, va dao Song Tir Pong khong dap tng
duoc diéu kién “thich hop cho con ngudi dén

” & khoan 3 diéu 121 ciia Cong wéc Luat bién
nam 1982. Toa trong tai ciing ap dung két luan
nay cho céc thyuc thé khac, kém quan trong hon
0 Truong Sa [13].

Vé kha ning c¢6 mét doi song kinh té riéng:
Theo quan diém cua Toa, cac hoat dong kinh té
trén quan dao Truong Sa chu yéu la du nhap,
ngoai lai, nhu khai thac khoang san, danh bat
hai san. Nhitng hoat dong nay chu yéu phuc vu
nhu ciu cua dan cu dao Hai Nam, Formosa
(Trung Quéc), ctia Nhat Ban, Phi-lip-pin va
Viét Nam,... V61 nhan dinh nay, Toa trong tai
cho ring cac thuc thé & quin dao Truong Sa
khong dap ung duoc diéu kién vé c6 doi song
kinh té riéng theo quy dinh cua khoan 3 diéu
121. Cu thé Toa trong tai cho riang cac dao Ba
Binh, d4o Thi Tt, dao Bén Lac, dao Trudong Sa
lon, ddo Song Tu Tay, va ddo Song Tir Dong
khong dap tng duogc diéu kién vé doi song kinh
té riéng theo quy dinh cta khoan 3 diéu 121.
Toa trong tai cling ap dung két luan nay cho céc
thuc thé khac, kém quan trong hon & quan dao
Truong Sa [13].

5. Phan quyét ciia Toa trong tai vé yéu sach
Puong ludi bo ciia Trung Quoc

Puong ludi bo, hay con goi 1a duong 9
doan, duong chit U duoc cho 1a ra doi tir ndm
1947 [15]. Toa trong tai vu Phi-lip-pin kién
Trung Qudc thi cho ring lan dau tién Pudng
chin doan xuét hién chinh thirc trong ban do cua
Trung Qudc 14 ndm 1948. Vao nam nay, Bo ndi
vu ctia Chinh phi Cong hoa Trung Hoa da xuat
ban mot ban dd co tén “Bdn do vé vi tri cdc ddo
¢ Bién Nam Trung Hoa”. Trong phién ban dau
tién, Puong chin doan bao gém 11 doan, 2 doan
trong d6 dugc v€ trong Vinh Bic Bo di duoc
loai bo di vao nam 1953. Ban than d6 dai va vi
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tri ciia tung doan trong Puong chin doan ciing
khong théng nhat qua nhiéu 1an xuat hién ké tir
do [13]. Ngay 7 thang 5 nam 2009, Trung Qudc
chuyén dén Tong Thu ky Lién Hop qudc 2 cong
ham, phan ddi bao cdo cua Viét Nam va
Malaysia va bao cao cua Viét Nam gui dén Uy
ban gidi han thém luc dia cua Lién Hop qudc.
Kem theo cac cong ham nay, Trung Quodc giri
ban d6 ving Bién Dong thé hién yéu sach
Puong ludi bo, bao gobm 9 doan thang dut doan,
bao boc ving bién chiém khoang 96% dién tich
toan bo Bién Dong [16]. Pay 1a lan diu tién
Trung Quéc chinh thirc luu hanh quéc té ban d6
thé hién Puong ludi bo nay, yéu sach chu
quyén ddi voi toan bo cac ddo, da, bdi va ving
nude bién trén Bién Pong trong pham vi Puong
ludi bo. Viét Nam, Phi-lip-pin va Indonesia 1ap
tic phan dbi duong yéu sach 9 doan nay cua
Trung Quéc [17].

Trong phan quyét ngiy 12 thang 6 nim
2016, khi xem xét yéu sach Puong chin doan
ctia Trung Qudc, Toa trong tai cho rang “Trung
Quédc chua bao gid 1am 1 ban chét va pham vi
yéu sach ctia nude nay vé cac quyén lich st &
Bién Pong. Nudc nay ciing chua bao gio 1am rd
cach ho hiéu vé ndi ham cua “duong chin doan”
[13]. Trong pham vi thim quyén cua minh, Toa
trong tai da xem xét co s& phap li cua duong
chin doan va yéu sach cua Trung Qudc vé
quyén lich st dbi v6i nhitng tai nguyén bién
ngoai viing bién duge xac dinh theo UNCLOS.
Theo Toa trong tai, tranh chap Ve duo‘ng chin
doan dit ra ba van d& phap |i can giai quyét:
Tht nhat, 1liéu UNCLOS, dic biét cac quy dinh
lién quan dén vung dic quyén kinh té va thém
luc dia c6 cho phép quoc gia bao luu nhing
quyén ddi v6i cac ngudn tai nguyén sinh vat va
phi sinh vat c6 sy khac biét voi Cong udc va
duoc hinh thanh tir trude khi ¢c6 Cong udc, hodc
bang thoa thuén hodc bang hanh vi don phwong;
Tht hai, ligu trudec khi c6 UNCLOS, Trung
Quéc ¢ cac quyén c6 tinh lich st dbi véi cac
ngudn tai nguyén sinh vat va phi sinh vét trén
cac vung bién nim ngoai lanh hai ctia Trung
Quéc ¢ Bién Pong. Thir ba, ngoai hai cau hoi
trén, trong nhitng ndm sau khi UNCLOS dugc
ky két, liéu Trung Qudc c6 hinh thanh nhiing

quyén va thim quyén dbi véi nhimg tai nguyén
sinh vat va phi sinh vat cé su khac bi¢t voi cac
quy dinh ctia Coéng udc? Va néu gia sir ¢o sy hinh
thanh nhu vy thi nhitng quyén d6 c6 phu hop véi
quy dinh cta Cong udc?

Dm Vo1 cau hoi thir nhét, Toa trong tai cho
rang can xem xét mdi quan hé gitra cic quy
dinh cia UNCLOS véi cac quy dinh khac cia
Luat Quéc té ¢ thé thira nhan quyén lich st
ciia Trung Qudc. Theo Toa, van dé nay duoc
quy dinh ¢ diéu 311 UNCLOS. Mbi quan hé
gitta UNCLOS v6i cac quy dinh khac cia Luat
qudc té cing duoc lam sang t6 ¢ khoan 1 diéu
293 vé van de giai quyet tranh chdp. Theo do,
khi giai quyet tranh chap “Toa dn hodc trong
tai cé tham quyén theo quy dinh ciia phan ndy
sé dp dung Cong wdc nay va cdc quy dinh khac
cua Ludt quoc té khéng trdi véi quy dinh cia
Cong uoc nay”. Ngoal ra, theo Toa Trong tai,
dé giai quyét mbi quan hé giita cac quy dinh
cua UNCLOS v6i cac quy dinh khac ctia Luat
qudc té, ciing can tinh dén cac quyén tic quy
dinh ¢ diéu 30, 31 cua Cong udc Vién nim
1969 vé Luat didu ude qudc té. Sau khi phan
tich, danh gid cac quy dinh trén ciing nhu ca
qué trinh dam phan, soan thdo va thong qua
UNCLOS, Toa trong tai di dén két luan ring
khong c6 diéu khoan nao trong UNCLOS cho
phép tiép tuc t6n tai cic quyén mang tinh lich
sir dbi voi cac ngudn tai nguyén sinh vét va phi
sinh vat trong vung dic quyén kinh té. Tuong
tu nhu vay, cling khong c6 bat ctr quy dinh nao
ciia UNCLOS cho phép qudc gia c6 quyén bao
luu cac quyén co tinh lich sir dbi véi cac ngudn
tai nguyén sinh vat, phi sinh vat ¢ thém luc dia,
Bién ca hay Ving (d4y dai duong). Cu thé, Toa
trong tai két luan nhitng yéu sach cua Trung
Qudc vé nhitng quyén c6 tinh lich st trong
pham vi yéu sach Puong chin doan la trai voi
cac quy dinh cia UNCLOS. Ké tir thoi diém
Trung Québc gia nhap Cong udc, bat ky mot
quyén mang tinh chat lich st nao cua Trung
Qudc ddi véi cac nguodn tai nguyén sinh vat va
vi sinh vat déu phai phu hop v6i quy dinh cua
Cong udc, trong trudong hop trai voi quy dinh
clia Cong udc thi cham dut hidu Iyc dé phu hop
véi Cong uoc [13].
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Dbi voi cau hoi thir hai, Toa trong tai ghi
nhan rang c6 nhiing bang ching cho thdy cac
thity tha, ngu dan cia Trung Qudc ciing nhu
cua cac nudc khac da khai thac, sit dung cac
dao ¢ Bién Pong trudc khi UNCLOS c6 hiéu
Iic. Tuy nhién, ving nuéc ma Trung Qubc yéu
sach trong Bién bong déu ndm ngoai 1anh hai,
thugc vé ché do bién ca, do vay tau thuyén cua
tat ca cac qudc gia c6 quyén tu do qua lai, danh
bat hai san. Toa trong tai cho rang quyen hang
hai va danh bat hai san ma Trung Quoc yéu
sach chinh la thé hién cta quyén tu do bién ca
hon 14 quyén mang tinh lich str. Hon nira khong
hé c6 bang chung cho thdy Trung Qudc thuc
hién duy nhat quyén quan |i ddi voi cac ving
nude trong Bién Pong hodc co hanh vi ngin
can cac nudc khai thac cac ngudn tai nguyén
trong vung nay. Ngoai ra, Toa cling luu y rang
can phén biét gitra nhiing quyén lich str d6i voi
cac vung nudc va quyén lich sur (neu c6) dbi véi
cac ving dét, dao ¢ Bién Pong. O ndi dung nay
Toda trong tai chi dé cap dén loai quyén lich st
thir nhat. Toa trong tai khang dinh trudc khi
UNCLOS c¢o6 hiéu lyc, khong ton tai nhitng
quyén mang tinh lich sir cia Trung Qudc dbi
v6i nhitng tai nguyén sinh vét va phi sinh vat
trén cic vung bién thudc Bién Pong nim ngoai
lanh hai ctia Trung Quéc [13].

DPbi véi cau hoi tha ba, Toa trong tai da
phan tich cac quy dinh tai khoan 3 khoan 4 diéu
311 UNCLOS vé viéc stra doi, bd sung Cong
wdc bang thoa thuan giita cac nude thanh vién;
diéu 31 Cong wdc Vién vé Luat Didu udc qudc
té lién quan dén viéc tinh den gia tri cua céac
hanh vi Gtng xtr cia cac quoc gia d6i véi diéu
udc trong giai thich diéu woc. Toa trong tai
khing dinh, trong moi trudong hop, hanh vi don
phuong cua mot qudc gia khong thé lam thay
ddi cac quy dinh cua diéu wdc. it nhat, hanh vi
don phuong nay phai duoc thé hién mot cach rd
rang, dugc thuc hién, 1ap lai trong mét thoi gian
dai va phai duoc su chip thuén cua cic nudc
thanh vién khac. Trong thyc tién cho dén nim
2009, nhimg yéu sach cua Trung Qudc trong
pham vi Duong chin doan chua bao gio dugc
lam 3. K& tir ndm 2009, voi viée cong bd ban
Cong ham cua Trung Qudc trude Uy ban ranh

giéi thém luc dia ctia Lién Hop qudc, nhimng
yéu sach trong pham vi Duong chin doan cua
Trung Qudc da lién tuc bi cic qubc gia lién
quan phan d6i, do viy, theo Toa trong tai, d
khong hé co su cong nhan hay chdp nhéan cua
cac qudc gia lién quan dén nhing yéu sach hay
hanh vi trén thyc té cua Trung Quéc 1am thay
d6i quyén, thim quyén cua qudc gia nay khac
di v6i quy dinh cuia UNCLOS.

Tir cac diém trén, Toa trong tai két ludn
rang cac quy dinh cia UNCLOS quy dinh mot
cach day du cac ving bién thudc Bién Dong va
pham vi ctia cac ving bién nay khéng thé vurot
qua gi6i han ma Cong udce cho phép. Dong thoi
Toa ciing két luén rang nhitng yéu sach cua
Trung Qudc Ve cac quyén mang tinh lich su,
quyén chii quyén hay cac thim quyén cua nudc
nay trong pham vi yéu sdch Pudng chin doan
la trai véi quy dinh cia Cong udc va khdng
c6 hiéu lyc ngoai pham vi nhitng ving bién
ma Coéng udc cho phép. Toa ciing két luan
réng, UNCLOS lam chdm dat hiéu lyc cua
bat ct quyén c6 tinh lich s, quyén chu
quyén, hay thim quyén nao khac, néu da hinh
thanh trudc khi Cong ude co6 hiéu luc da vuot
ra khéi pham vi giéi han dwgc thira nhdn bédi
Cong udce [13].

6. Thay loi két: Nhirng anh hwéng, hé qua
ciia Phan quyét doi véi viée giai quyét cac
tranh chap trén Bién Dong trong twong lai

Véi phan quyét cua Toa trong tai trong vu
Philippines kién Trung Qudc, nhleu van dé c6
tinh nguyén tic, cling nhu nhitng van dé tranh
chap cu thé cua luat bién d3 dugc lam rd. Vé
nguyén tic, phan quyét ciia Toa trong tai da tao
thanh mot an 1€ trong linh vyc ludt bién, va
chic chin co nhitng anh huong lau dai dbi véi
viée giai quyét cac tranh chip ¢ Bién Dong.
Maic du hién tai, Trung Quéc tim moi cach lan
tranh, tir chdi cong nhan hi¢u lyc rang budc cia
Phan quyét trong tai nay. Tuy nhién, dung tir
goc d6 phap ludt qudc té, nhitng tuyén bo,
khing dinh ciia Toa trong tai 1a thing loi 16n
ctia phap luat quéc té noi chung va cua ludt bién
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noi riéng, cling 1a thing loi cua cac nudc, trong
do co Viét Nam.

Phén quyét ciia Toa trong tai di lam 16 quy
dinh cua diéu 121, ddc biét 1a diéu 121 khodn 3
cia UNCLOS niam 1982. Nhiing phén tich, két
luan cua Toa trong tai da lam rd khai ni€m, dac
diém, didu kién tu nhién, lich str va phap I cua
ddo, cac bii can lac chim lic ndi, ddo nhan tao
va céc thue thé khac, 4p dung vao thuc té cua
Bién dong. Phan quyét cho rang moi thuc thé
chu yéu va cac thyc thé khac trong quin dao
Trudng Sa khong dap ting duoc diéu kién cua
khoan 3 diéu 121 nén khéng co6 lanh hai, thém
luc dia va ving dic quyén kinh té riéng. Nhimng
két luan nay khong chi chim dut sy khong
thong nhét, tranh cii kéo dai trong hoc thuyét,
giai thich phap luat qudc t& vé cac khai niém
quan trong, nén tang trong linh vuc lut bién,
ddng thoi tao mot an 1& quan trong, c6 y nghia
tién dé dé gd bo nhimg nat that phap Ii trong
cac tranh chép & Bién Pong.

Phan quyet cling cho phép khing dinh
nhitng thay dbi, bdi dip, xdy dung méi cia
Trung Qudc ddi voi cac bai can ¢ Bién Dong
khong 1am thay doi ban chat phap Ii ban dau
ctia cac thuc thé nay. Theo phan quyet cua Toa,
nhing thuc thé duoc Trung Québc bdi dap, xdy
dung s& khong thé ¢ 1anh hai, ving dic quyén
kinh t& va thém luc dia riéng. Pac biét, Phan
quyét ciing két luan 1a quin dao Truong Sa
khéng c6 quy ché cua quc gia quan dao, khong
c6 duong co sd riéng, khong tao thanh mét thuc
thé thng nhat, khong c6 cac ving bién riéng.
Tt nhitng ndi dung nay, Phan quyét c6 thé duoc
coi 1a mét vii khi phap Ii dé cac nudc sir dung
lén an nhiing hanh vi don phuong cua Trung
Qudc trén Bién Dong, bao gdm ca cac hanh vi
boi dap, xdy dung véi quy md 1on cic cong
trinh va ddo nhan tao, cac hanh vi de doa,
cudng birc, ngdn can hoat dong clia cac nudc
khac trong ving bién qudc té, tham chi trén
thém luc dia cta ho, cho dén cac hanh vi quan
su hda cac dao, cong trinh bdi dép nhan tao trén
Bién Pong.

Vé mit phap Ii, Phan quyét Trong tai lan
dau tién 1am rd ndi dung yéu sach Puong ludi

bo hay Pudng chin doan ciia Trung Qudc. Phan
quyét tuyén bd yéu sach Puong ludi bo hay
Puong 9 doan cia Trung Qudc 13 khong ¢ co
s¢ phap li, v hi¢u trén moi phuong dién ca
theo UNCLOS cing nhu theo Luat Quoc té noi
chung. Trung Qudc khong ¢ cdc quyén mang
tinh lich sir, hay cac quyén mang tinh chu
quyén khac v6i quy dinh ciia UNCLOS trén
Bién Dbong. Phan quyét ctia Toa trong tai 1a mot
an 18 qudc té gia tri, la mot diém tya phap li
khang dinh ‘nhing quyén c6 tinh chét chu quyen
cua cac quoc gia, trong d6 c6 Viét Nam ddi véi
cac ngudn tai nguyén sinh vat va vi sinh vat
trén them luc dia va ving dic quyén kinh té.
Phéan quyét ctia Trong tai 1a mot vii khi sic bén
dé dau tranh, loai bo 4m muu bién nhiing ving
khong tranh chap thanh viing c6 tranh chép trén
Bién Pong cua Trung Qudc. Theo do, nhing
hanh vi qudy pha, can thiép, de doa, gdy han
hay tranh chip hoa cua Trung Qudc trén thém
luc dia Viét Nam déu phai coi 1a hanh vi xAm
hai dén chi quyén, cic quyén mang tinh chu
quyén cua Viét Nam, vi pham cam két cia
chinh Trung Quéc trong pham vi Céng wdc
Luat bién nam 1982 noi riéng va phap luat quéc
té n6i chung.

V& co ban, phan quyét ciia Toa trong tai 1a
phu hop véi loi ich va quan diém cia Viét Nam
& Bién Dong. Véi tur cach 1a mot bén ngoai
tranh chép cu thé, nhung c6 nhimg loi ich tryc
tlep lién quan, Viét Nam bao luu quyén, chi
quyen va quan diém vé cac ndi dung dugc giai
quyet cua Toa trong tai, mac du cong nhan tham
quyén cua Toa. V&i nhiing van dé co tinh
nguyén tac cting nhu rat cu thé d6i voi cac van
dé tranh chap trong Bién Pong, trong thoi gian
té1, viéc nghién ctru ky ludng cac ndi dung cua
Phan quyét, dua ra quan diém chinh thirc vé cac
van dé co lién quan ddi vei Viét Nam, vé viéc
phat huy nhiing gia tri phap Ii cua cac két luan,
phan quyét caa Toa trong tai 13 mot hoat dong
c6 ¥ nghia thiét thyc. Pho bién va phat huy
nhiing gia tri phap |i cia Phan quyét Trong tai
1a mot hoat dong dau tranh c6 y nghia ngoai
giao, phéap Ii trong cudc du tranh da phuong
dién bao vé chu quyén, quyén chu quyén cua
Viét Nam trén Bién Dong.



40

N.T. Vinh / VNU Journal of Science: Legal Studies, Vol. 36, No. 1 (2020) 27-40

Tai liéu tham khao

(1]

(2]
(3]

(4]

(5]
(6]

(7]

(8]

(9]

PCA Case N° 2013-19, The South China Sea
Arbitration, Award of 12 July 2016,
https://pcacases.com/web/sendAttach/2086.

Nikos Papadakis, The International Legal Regime
of Artificial Islands, Sijthoff - Leyden, 1977.

Convention on the Territorial Sea and the
Contiguous Zone, Geneva 29 April 1958, United
Nations, Treaty Series , vol. 516, p. 205.

Convention on the Continental Shelf, Geneva, 29
April 1958, United Nations, Treaty Series , vol.
499, p. 311.

United Nations Convention on the Law of the Sea,
Montego Bay 10 December 1982.

Van Dyke, M. Jon and Bennett, Dale (1993),
Islands and the Delimitation of Ocean Space in
the South China Sea, 10 Ocean Yearbook.

Jonathan 1. Charney (1999), Rocks That Cannot
Sustain Human Habitation, American Journal of
International Law, 93 A.J.I.L. 863.

Continental Shelf Area between Jan Mayen and
Iceland (Jan Mayen Continental Shelf), Report
and Recommendations to the Government of
Iceland and Norway of the Conciliation
Commission of 19-20 May 1981 in 62
International Law Reports (1981), p. 108.

D.W. Bowett (1979), The Legal Regime of
Islands in International Law; E.D. Brown (1978),
Rockall and the Limits of National Jurisdiction of
the UK: Part 1, Marine Policy Vol. 2, p. 181 at pp.
206-207; J.M. Van Dyke & R.A. Brooks (1983),
Uninhabited Islands: Their Impact on the
Ownership of the Oceans’ Resources, Ocean
Development and International Law, Vol. 12, ,
Nos. 3-4, p. 265; R. Kolb (1994), The
Interpretation of Article 121, Paragraph 3 of the
United Nations Convention on the Law of the Sea:
Rocks Which Cannot Sustain Human Habitation
or Economic Life of Their Own, French Yearbook
of International Law, Vol. 40, 1994, p. 899; D.
Anderson (2002), Islands and Rocks in the
Modern Law of the Sea, in United Nations
Convention on the Law of the Sea 1982: A
Commentary, Vol. VI, pp. 307-21; J.L. Jesus,
Rocks (2003), New-born Islands, Sea Level Rise,

[10]
[11]
[12]

[13]

[14]

[15]

[16]

[17]

(18]

and Maritime Space, in J. Frowein, et al., eds.,
Negotiating for Peace, p. 579.

North Sea Continental Shelf Cases, Para 57.
Tunisia Libya Case, Para. 128.

Case Concerning Delimitation of the Maritime
Boundary in the Gulf of Maine Area, (U.S. v.
Canada), 1.C.J. Reports 1984, p. 222.

PCA Case N° 2013-19, The South China Sea
Arbitration, Award of 12 July 2016. Truy cép tai
duong link:
https://pcacases.com/web/sendAttach/2086.

Note Verbal No. CML/8/2011 (14 April 2011)
from the Permanent Mission of the People’s
Republic of China to the UN Secretary-General
with regard to the joint submission made by
Malaysia and Viet Nam to the Commssion on the
Limites of Continental Shefl, Annex I, Doc. A23;
Foreign Ministry Spokesperson Hua Chunying's
Remarks on Relevant Issue about Taiping Dao,
06/03/2016:
www.fmprc.gov.cn/mfa_eng/xwfw_665399/s2510
665401/t1369189.shtml.

Daniel Schaerffer, The Legacy of the Nine -

Dashed Line: Past, Present and Future in
International Workshop Paracel and Spratly
Archipelagos History Truth, Danang, 19-

21/4/2014:
http://pdu.edu.vn/a/index.php?dept=20&disd=&ti
d=4921.

Note Verbal No. CML/17/2009 (7 May 2009)
from the Permanent Mission of the People’s
Republic of China to the UN Secretary-General
with regard to the joint submission made by
Malaysia and Viet Nam to the Commssion on the
Limites of Continental Shefl:
https:/Mmww.un.org/Depts/los/clcs_new/submissions
files/mysvnm33_09/chn_2009re_mys_vnm_e.pdf.
Commission on the Limits of the Continental Shelf
(CLCS) Outer limits of the continental shelf beyond
200 nautical miles from the baselines: Submissions
to the Commission: Joint submission by Malaysia
and the Socialist Republic of Vietnam.
http://www.un.org/Depts/los/clcs_new/submissios
files/submission_mysvnm_33 2009.htm.



https://pcacases.com/web/sendAttach/2086
https://www.un.org/Depts/los/clcs_new/submissions
http://www.un.org/Depts/los/clcs_new/submissiosfiles/submission_mysvnm_33_2009.htm
http://www.un.org/Depts/los/clcs_new/submissiosfiles/submission_mysvnm_33_2009.htm

