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Abstract: At the request of society, self-driving cars is entering the practical stage for the purpose
of solving a lot of social problems, stimulating the development economy. However, to put Full
Automated Driving system into practical use, we must deal with many, various legal concerns.
Automatic Driving Technology will reduce the number of transportation accident, but never make
it disappear. So in term of responsibility for accident, international law and national law of all
countries in the world have identified and found the solutions to reform the law on the issue of
self-driving cars. The study of the laws of countries with developed industrial science as Japan and
German about “Compensation liability for damages caused by self-driving cars in the tort law” is
particularly important for Vietnam.
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Bo6i thuong thiét hai do 6 to tu 14i gay ra
trong phap luat Puc va Nhat Ban
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Khoa Ludt, Dai hoc Quéc gia Ha N¢i, 144 Xudn Thuy, Cau Gicfy, Ha Noi, Viét Nam

Nhén ngay 30 thang 9 ndm 2020
Chinh sira ngay 06 thdng 12 nam 2020; Chap nhan dang ngay 23 thdng 12 nam 2020

Tém tit: Trude yéu clu cta x4 hoi, 6 t tu 14i dang budc vao giai doan hién thyc hoa véi muc
dich giai quyét nhitng ton dong trong xa hoi, kich thich nén kinh té phat trién. Tuy nhién, cung voi
Ung dung 6 t6 tw lai, ching ta phai ddi mat v6i nhidu van dé phap 1y da dang. O t6 tu 1ai s& giam
thleu tai nan giao thong nhung khong ddng nghia voi viée tai nan giao thong s& hoan toan bién
mat. Do vdy, v€ trach nhiém b01 thuong thiét hai (BTTH) do sy ¢b 6t ty lai gly ra la van dé ma
phap luat quc té, phap luét qudc gia cla tit ca cac nudc trén thé gidi da nhan thiy can thiét phai
nhdn dang nhimg ton tai ctia phap ludt hién hanh va tim kiém giai phap cho twong lai dbi voi hé
thong phép luat vé bdi thuong thiét hai. Viéc nghién ctru phap luat ctia cac nudce cod nén khoa hoc
cong nghiép phat trién nhu Nhat Ban va Dirc vé Trach nhiém bdi thudng thiét hai do 6 t6 tw 14i gay
ra ¢6 y nghia dic biét quan trong ddi voi Viét Nam.

Tir khéa: O t6 tu 14i, tréch nhiém boi thudng thiét hai, bdi thudng thiét hai ngoai hop dong trong

phép luat Btrc va Nhat Ban.

1. Pitvan aé

Sy van hanh cua 6 t6 thong qua nguoi lai xe
thuc hién cac thao tac nhu gia toc, diéu khién,
dap thang, do vay 0 t0 tu lai d6 1a sy van hanh
cua 6 to, cung v6i nguoi diéu khién c6 su h5 tro
ctia hé thong trong viéc xtr Iy mot trong s6 cac
thao tac trén, cho dén mirc khoéng can dén thao
tac clia nguoi lai xe co thé 14 mot phan hodc
hoan toan, hé théng c6 thé thuc hién sy van
hanh nay dugc goi la h¢ thong tu 14i [1].

O t6 truyén théng, nguoi lai xe khi van
hanh 6 td: i) phai thu thap, xu 1y thong tin dé
nhan biét; i) Nam bit duoc thudc tinh cua vat
thé trén dudng dé phan doan (Vat can dudng,
hay ngudi di bo, xe di nguoc chiéu,...) va nhan
thirc dugc cac tinh trang phuc tap khac trén
duong; iii) Thuc hién phan doan dya trén nhiing
nhéan thirc trén. Nhung trong cudc cach mang
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cong ngh¢ 4.0 thong qua su ra doi cua tri tué
nhén tao (Artificial Intelligence: AI) va mang
két ndi van vat (Internet of Things: IoT), khoa
hoc ky thuat phat trién nhu camera, radar,
sensor, ngdy nay con ngudi tién dén thuc hién
hoa hé théng giao thong cao do va kha ning
thuc hién k¥ thuat li€n quan dén 6 to tu 14i trén
duong thi dang tién gan dén muc cao do.

Véi tu cach 1a dinh nghia mang tinh quéc
té “Hé thong 6 to tu 14i” dugc quy cach hoa
va quyét dinh dua ra vao nim 2016 boi Hiép
hoi cac nha ky thuat 6 t6. Theo do, 6 to ty lai
dugc dua ra dinh nghia véi 5 mc d§ theo
bang dudi day’.

! Tham khao tur: SAE International Releases Updated
Visual Chart for Its “Levels of Driving Automation”
Standard for Self-Driving Vehicles
https://www.sae.org/news/press-room/2018/12/sae-
international-releases-updated-visual-chart-for-its-“levels-
of-driving-automation”-standard-for-self-driving-vehicles
(Truy cap ngay 8/4/2019).
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Mirc do
cua SAE

Mirc d§ tw dong
hoa

Téng quan

Chu the giam sat, xir ly deé viéc
van hanh xe an toan

Hoan toan khong tu
0 dong hoa trong van
hanh

Ngudi 1ai xe thyc hién toan bd nhiém
vu van hanh xe.

Nguoi lai xe

1 HO trg nguoi l4i xe

H¢ thong thyuc hién hd trg nhiém vu van
hanh xe lién quan dén mdt trong cac thao
thac nhu tién-Iui hodc trai-phai.

Nguoi lai xe

Tu 1ai theo bo phan
chtrc nang

Hé thong thyc hién hd trg nhiém vu
van hanh nhung bao gdm c hai tién-
1ui, quay phai-trai mang tinh chat thyc
hién thao tac, ngoai bo phan gia toc, co
thé tur 14i b phén thing phanh,...

Nguoi lai xe

Tu lai
diéu kién

kém theo

Hé thdng ty lai thuc hién nhiém vu van
hanh toan bo (Nhung han ché trong
mot s6 linh vuc, ndi dung nhu thoi
gian, trong mot s6 tinh hubng nhat
dinh,...).

Trong trudng hop sy van hanh cua hé
thdng gap kho khan, Nguoi lai xe phai
kip thoi tiép nhan viéc diéu khién xe
khi c6 yéu cau can thiép tir hé thdng.

Hé thdng

(Nhung trong truong hop viéc
thao tic do hé thdng gip kho
khian thi cha thé c¢6 nghia vu
giam sat 1a nguoi lai xe)

4 Tu 1ai mirc d6 cao

Hé thong thuc hién nhiém vu van hanh
toan bo (Co giagi han).

Trong truong hop thao tdc cua hé
thong gap kho khan ciing khong ky
vong su d6i pho cia ngudi l4i.

Hé thong

5 Tu 1ai hoan toan

Hé thng thuc hién nhiém vy van hanh
toan bo (ko c6 gi6i han).

Ky vong khong c6 nguoi lai, tit ca
nhitng nguoi trén xe déu duoc xem 1
hanh khéch.

Hé thong

Xe 0 t0 tu lai voi viéc phan cac muc do nhu
trinh bay ¢ ndi dung trén, khi dat dén muac d0 4, 5
phép luat vé Boi thuong thiét hai s& phai gip cac
van dé sau khi dit trong phap lut hién hanh.

xuat [2].

Tht nhit: Van dé xac dinh chu thé chiu
trach nhiém BTTH thiét hai trong truong hop 6

t6 tw 14i gdp su cb gy thiét haiZ

Thir hai: Mdi quan hé phap 1y giita cac chu
thé chiu trach nhiém BTTH. Pic biét 1a mdi
quan hé trong van dé phan chia trach nhiém

gitta nguoi di€u khién phuong tién va nha san

Thi ba: Mbi quan hé giira chu thé chiu
trach nhiém BTTH va co ché bao hiém?

2. Boi thwong thiét hai ddi véi 6 to tw lai

2 Ty than khai niém vé& ngudi didu khién phuong tién sé

gap phai rat nhiéuyén dé, trong truong hop khuyét tat cua
hé th(‘)ng‘ tw léiq dan t&i su cO thi liéu viéc chi so hiru,
nguoi diéu khién phuong tién chiu trach nhiém nhu luat

hién hanh c6 phu hop hay khong?

trong phap luiat Nhat Ban

2.1. Phap ludt hién hanh vé boi thuong thiét hai
ngoai hop dong doi véi o t6 tu ldi

3 Watabu, Vén dé trégh nhiém dan sy trong 0 t0 ty 1ai va
khuynh hudng bao hiém (12/2016):
https://www.jkri.or.jp/PDF/2016/Repl48watabe.pdfi#searc

h=%27, (truy cap ngay 8/4/2019.
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Vé trach nhiém boi thuong thiét hai ngoai
hop déng, hién tai phap luat tdn tai cac quy ché
phap 1y sau: B luat dan sy Nhat Ban, Luat boi
thuong thiét hai do 6 t6 gay ra, Luat trach
nhiém san phém va Luat boi thuong nha nudc.

Quy dinh tai Piéu 709 Bo luat dan sy
Nhiat Ban (BLDSNB), dugc xem nhu quy
dinh chung vé trach nhiém BTTHNHD diéu
chinh cac médi quan hé chung nhit v&i muc
dich bu dép thiét hai do hanh vi bat hop phap
gay ra xam hai dén suc khoé, tinh mang, tai
san cua nguoi khac. Diéu kién cau thanh trach
nhiém BTTH trong phan chung yéu cau dleu
kién nhu: Tdn tai hanh vi vi pham, ton tai yéu
td 13i, c6 thiét hai va mdi quan h¢ nhan qua
gitta hanh vi vi pham va thiét hai.

V6i diéu kién cau thanh trach nhiém BTTH
nhu trén, Nhat Ban thay rang ddi voi truong
hop 6 t6 gdy tai nan, viéc quy trach nhiém
chtng minh ton tai yéu t6 16i cua ngudi gay hai
la qua khit khe d6i vai nguoi bi hai, va hau qua
kéo theo nguoi bi hai khong thé dugce bu dap
thiét hai do minh gay ra [3].

Véi 1y do trén, Luat boi thudng thiét hai do
0 t6 gy ra voi tu cach la luat chuyén nganh cua
Bo6 luat Dan sy (BLDS) vé linh vyc BTTH
duoc xay dung. Song song voi Ludt BTTH do 6
t6 gy ra, hé théng phap luat BTTH cta Nhat
Ban con ¢6 Luat Trach nhiém san phém, Luat
Boi thuong nha nudc voi tu cach dac dinh hoa
cac chu thé khac nhau c6 nghia vu BTTH trong
mdi quan hé phap 1y voi ngudi bi hai do 6 to
gay ra.

2.1.1. Luét B6i thuong thiét hai do 6 t6 gay ra

Theo Diéu 3 Luat BTTH do 6 t6 giy ra loai
b6 diéu kién 15i trong ciu thanh trach nhiém
BTTH tai BLDS nhu vy nguoi bi hai khong c6
nghia vu ching minh ton tai yéu t6 16i ¢b y
hodc v6 y ctiia nguoi gay hai. Tuy nhién, Luit
BTTH do 6 t6 gay ra trong phap luat Nhat Ban
¢6 nhiing déc thu nhu sau: Thu nhét, chi bao vé
nguoi bi hai trong truong hop bi xam hai tinh
mang, than thé ma khong bao vé ddi tuong
quyén lgi bi xam hai la tai san; Thir hai, nguyén
tac trach nhiém khong 16i duoc 4p dung nhung
kém theo d6 13 co ché mién trir trach nhiém dya
trén nguyén 1y rui ro phat trién. Cu thé Piéu 3
Luat BTTH do 6 t6 gdy ra quy dinh hai vin dé

phap 1y quan trong: Diéu kién ciu thanh trach
nhiém BTTH va co ché mién trir dugc quy dinh
nhu sau:

Nguoi lién quan dén van hanh 6 to vi ban
than minh c6 trach nhiém bdi thuong thiét hai
khi xam hai tinh mang, than thé ctua ngudi khéac
do van hanh 6 t6 gdy ra. Tuy nhién, khéng ap
dung trdch nhiém néu chung minh dugc ban
than nguoi nay va nguoi didu khién phuong tién
khong lo 1a chu y trong khi van hanh xe 6 to, 15i
hoan toan do ngudi thir ba khong phai ngudi bi
hai va nguoi diéu khién, khong ton tai khuyét
tat trén cau tao xe.

Xoay quanh diéu khoan nay, hién nay céc
luat gia dang tranh luan cac van dé nhu sau khi
ban luan vé viéc d6i voi su ra doi va phat trién
cua 0 t0 ty lai viéc ap dung diéu khoan nay con
¢6 phu hop hay khong? Néu khong phu hop thi
co ché sira d6i phap lut duogc tién hanh ra sao*?

Vé khai niém chi thé c6 trach nhiém boi
thuong trong Luat BTTH do 6 t6 gdy ra, chu thé
chiu trach nhiém trong Luat BTTH do 6 t6 gay
ra 12 “Ngudi cung cdp viée sir dung van hanh 6
t6 vi ban than minh”. Va nhu vay chu thé chiu
trach nhiém BTTH dugc giai thich theo nghia
rat rong khong chi nguoi didu khién, van hanh
phuong tién ma bao gdm ca pham vi ngudi
nhan duogc nhiing loi ich tr viéc van hanh xe
d6. Theo 4n 1& Nhat Ban, chu thé chiu trach
nhiém BTTH 14 chu thé c6 quyén chi phéi viéc
diéu khién xe hodc chu thé nhan duoc loi ich
thong qua viéc diéu khién xe [4] Qua do, viéc
cong nhan pham vi chu thé chiu trach nhiém
nhu trén dugc danh gia c6 y nghia quan trong
trong vi¢c thuc hién chirc nang ché dinh trach
nhiém boi thuong thiét hai ngoai hop dong
(BTTHNHD) d6 1a bu dap thiét hai va phan tan
thiét hai.

Tuy nhién, ddi v6i su phat trién khoa hoc
cong nghé, dic biét sy ra doi cua 6 t6 tu lai, cac
nha 1am luat nhan thdy rang hau hét cac su cb
tai nan 6 to tir trudc toi nay déu co nguyén nhan
tir 16i ctia nguoi van hanh hodc ngudi lién quan
dén van hanh, muc dich cta 6 to tu lai s& giam
thiéu cc van dé trén, nhung khong thé néi 6 t6

“https://www.jkri.or.jp/PDF/2016/Repl48watabe.pdf#sear
ch=%27, (truy cap ngay 8/4/2019.
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tu 1ai hoan toan s€ khong phat sinh su cé lién
quan dén tai nan, kha ndng gia tang sy cb ngoai
16i ctia ngudi diéu khién, nguoi lién quan s&
phat sinh. Do vay, ddi véi 6 t6 tu lai s& dat ra
cau hoi nhu sau: Thir nhat, véi su ra doi cia 6
t6 tur lai thi viéc duy tri khai niém vé chu thé
chiu trach nhiém BTTH hién hanh c6 phu hop
hay khong? C6 nghia la chu s¢ hiru cua 6 t6 tu
14i 14 chu thé ganh chiu trach nhiém BTTH véi
tu cach 1a nguoi lién quan dén van hanh (nguoi
6 loi ich trong viéc van hanh) li¢u rrfmg c6 phu
hop khong? Nha san xuét 6 t6 ¢6 trach nhiém ra
sao ddi véi nhitng thiét hai do sy cb cua hé
thdng tu 14i? Trudng hop thong tin, dir lidu s6
ho4 bi hack dan t6i su ¢o thi trach nhiém s& do
ai ganh vac? Déi véi su c¢b giy thiét hai trong
qué trinh str dung hé théng tu l4i c6 hay khong
can thiét 1a d6i twong duoc Luat BTTH do 6 t6
gay ra hién hanh bao vé? [5].

2.1.2. Luat trach nhiém san pham

Trudng hop do khuyét tat ciia hang hoa, san
pham gay ra thiét hai vé tinh mang, than thé, tai
san ciia chu thé phap luat dan sy thi nha san
xudt, ché tao phai ganh chiu trach nhiém BTTH,
Luéat Trach nhiém san phém duoc xem la Luat
chuyén nganh cia BLDS vé trach nhiém
BTTHNHD. Theo Diéu 3 Luat trach nhiém san
pham Nhat Ban, chi cn san pham c6 khuyét tat
khong can diéu kién 18i vAn ciu thanh trach
nhiém BTTHNHD. Tuy nhién, theo biéu 4,
nguoi gay hai dugc mién trir trach nhiém trong
truong hop chiing minh dugc khoa hoc hién tai
khong thé phat hién ra khuyét tit hoic da chi
dan thiét ké vé khuyét tat va canh bao. Cin ctr
nén tang hinh thanh trach nhiém nay dé 1a trach
nhiém nghiém ngat, trach nhiém bu dip ton
that, trach nhiém niém tin [3].

Tuy nhién, trong thoi dai ki thuat sb viéc ap
dung Luat trach nhiém san pham c6 phai 1a giai
phap hitu hiéu bu dép thiét hai hay khong dang
tré thanh vin d& ban luan. Viéc xe 6 0 t0 tu lai
ngay nay hé thdng tu 14i sir dung phan mém, ket
ndi internet du liéu nhiéu vuéng méc. Vi du, vé
chu thé chiu trdch nhiém la nha san xuét & to,
hay 1a nha san xuat by phan. Tiép dén, hang
hoa, san pham (vat-ddi tuong) co bao gdbm céc
chuong trinh lién quan dén hé thong tu lai hay
khéng? V& diéu kién lién quan dén “Khuyét tat”

truong hop chuong trinh khong co tac dong
mang tinh vat ly thi khuyet tat dugc hiéu dén
pham vi nao? Tiép dén nghia vy ching minh
quan hé nhan qua gitra khuyét tat va thiét hai
theo phap luat hién hanh ngudi bi hai phai co
nghia vu chimg minh, tuy nhién d6i voi truong
hop 6 t6 tu 1ai thi viéc ching minh nay rét kho.
Noi cach khac, Luat trach nhiém san phdm hién
nay khong dugc xem la ludt dac hoa trong linh
vire O t6 ma chi 1a luat diu chinh chung ddi véi
tat ca hang hoa, san pham, do vay quy ché phap
1y trong luat nay hoan hoan dugc thiét ké vao
thoi ky chua ton tai hién thyc hoa xa hoi c6 su
xuét hién cta 6 to tu 1ai. Kéo theo do khong
tranh dugc nhitng gidi han nhat dinh trong
viéc ap dung ludt voi muc dich giai quyét cac
van dé mang tinh phap 1y mot cach thoa dang
va hop 1y [3].

2.1.3. Luat boi thudng nha nudc

Luat boi thuong nha nudc quy dinh trach
nhiém bdi thuong thiét hai ctia nha nudc, t6
chuc cong, trong trudng hop phat sinh thiét hai
cho nguoi bi hai do khuyét tat cua tai san mang
tinh cong nhu dudng x4, cau, cong,... hodc do
15i trong quan 1y, van hanh thi nha nudc hoic to
chtrc cong phai co trach nhiém bdi thudng thiét
hai. Theo Diéu 2 Luat Bdi thuong nha nudc
Nhat Ban trach nhiém BTTH nay 1a trach nhi€ém
khong dwa trén 16i. V& van dé ciu thanh trach
nhiém cta ngudi quan ly ciu cbng, duong x4
trong trudng hop su cb giao thong c6 nguyén
nhan tu khuyet tat cua co so ha tang «cong cong
duogc cho rang rat kho néi tai thoi diém hién tai
khi n6 phy thugc vao hinh thai co s¢ ha tang
dap ung ddi voi 6 t0 tw 1ai, luat ap dung,... va ky
vong cua xa hoi vé tinh an toan can thiét ciia co
s6 ha tang ddi véi 6 to tu 14i,... Pac biét khi 6 to
tw 14 dat dén trinh do cép d0 cao hodc hoan
toan tu lai, thi rd rang viéc hoat dong, van hanh
cua 6 td phu thudc rat nhiéu vao co cd ha tﬁng,
do vay cé thé khéng dinh viéc luan ban vé trach
nhiém BTTH cia cha thé nay 1a mot trong
nhitng van d& phap luat BTTH ngoai hop dong
phai dbi dién [5].

Do vy, ung v6i cac mue do ty 1ai cia 6 to,
Nhat Ban dua ra nhan dinh rang: Phap luat hién
hanh da dap tng dugc viéc giai quyét cac van
dé phap 1y trong pham vi su ¢6 6 t6 tw 14i & murc
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d6 thir 2 gay ra. D6i voi 6 to tu 1ai tir mirc do 3
viéc ap dung phap luat hién hanh cho thiy ton
tai nhidu van dé. Chinh vi vy, khoa hoc phat
trién cu thé viéc thuc hién hoa 6 to tu lai hoan
toan (mirc do 4, 5) cho thdy nén tang phap ly
hién hanh khong thé dép tmg. Do vdy, Nhat
Ban dang thiic diy nhanh tién trinh nghién ctru
dé dua ra giai phap xay dung, stra d6i phap luat
lién quan sao cho dép tmg duoc nhu cau phat
trién cua xa hoi [5].

2.2. Vdn dé ton tai va gidi phdp lién quan dén
cai cach phap ludt trong linh vuc boi thuong
thiét hai ngoai hop dong do 6 t6 tw ldi gay ra

2.2.1. Chu thé BTTH trong Luat BTTH do
0 t6 gay ra co phu hop hay khong?

Déi v6i 6 t6 tu 1ai didc biét tu 1ai dat t6i mirc
do 4,5 thi viéc chu so hitu, doanh nghiép van
chuyén bang 6 t6 ganh chiu trach nhiém BTTH
duoc phap luat Nhat Ban giai thich van phu hop
v6i Luat BTTH do 6 t6 gay ra boi theo ludt hién
hanh théng qua giai thich tu phap thi chu thé
duge hiéu @6 1a chu thé chi phdi viéc van hanh
(diéu khién), hodc chu thé nhan loi ich tir viéc
van hanh 6 t6. Do vy ddi voi 6 t6 tu 1ai cho du
chu thé khong chi phéi viéc van hanh xe nhung
¢0 loi ich tir viéc van hanh.

Tuy nhién van dé cin giai quyét d6 13, mdi
quan hé giita cic chi thé chiu trach nhiém
BTTH (phan b rui ro) can dugc minh bach rd
trong thyc trang 6 to tu 1ai. Cu thé, trong truong
hop 6 t6 tu 141 gap su ¢ do nguyén nhan khiém
khuyet ctia hé thdng (va day la nguyén nhén
chui yéu dugc du li€u ddi vé6i 6 to tu 14i trinh do
cao) thi liéu rang chi s¢ hitu, doanh nghiép van
tai bang phuong tién 6 t6,... co thé chip nhan
vi€éc phai ganh chiu trach nhi¢m BTTH khong?
Trach nhiém cua nha san xuat trong truong hop
nay dén dau? La nhitng van dé phai duoc
nghién ctru rd [6].

Dbi voi van dé nay, cu thé trong trudng hop
khiém khuyét cua hé thdng 1a nguyén nhan phat
sinh trach nhiém BTTH thi chu thé ganh chiu
trach nhiém 1a ai? Dudi day 1a 3 phuong an cy
thé: [6].

i) Duy tri trach nhiém cia chi thé trong
Luat BTTH do 6 t6 gdy ra, xdy dung mo hinh

dé hiéu qua hoa thong qua cong ty bao hiém
yéu cau trach nhiém BTTH d6i véi doanh
nghiép san xuét.

i) Duy tri trach nhiém cia cha thé trong
Luat BTTH do 6 t0 gy ra, xay dung quy ché
yéu cau ganh vac mot phan nhat dinh ngay tir
dau thong qua s6 tién bao hiém d6i v6i doanh
nghiép san xuét.

iii) Duy tri trach nhiém cta chu thé trong
Luat BTTH do 06 t6 gay ra, vé su ¢b do hé théng
tu l4i gdy ra can nghién ctru sao cho doanh
nghiép san Xuét phai ganh chiu trach nhiém
khong dua trén 16i thong qua viéc xdy dung
khai niém trach nhiém ctia nguoi cung Gng hé
thong tu 1ai.

Pbi v6i 3 phuong an trén hién nay phuong
4n (2), (3) nhan dugc nhiéu y kién khong dong
tinh boi nhitng 1y do sau:

Vé phuong an (2): Thir nhat, viéc tinh toan
dé dwa ra mot cong thire ty 18 sd tién bao hiém
ma nha san xuit, nha nhap khau phai chi tra
thong qua ti 18 chi phdi ctia hé thong tu 1ai trong
van dé van hanh 6 t6 1a diéu khong d& dang.
Thir hai, xdy dung quy ché truy thu bao hiém
dam bao d6 chinh x4c tir nha san xuat, nhap
khau rat phirc tap. Thir ba, mirc do tu lai cua 6
t6 khac nhau do viy ché do bao hiém ddi véi
nha san xuét s& co kha nang tao ra sy thiéu
dong nhit trong co ché bao hiém xe 6 t6 hién
tai [6].

Vé phuong 4n (3): Tht nhét, dbi v6i nha
san xuét, sau khi ban 6 t6 tu 1ai kha ning lién
tuc phai chiu trach nhiém khong dya trén 16i vo
thoi han thi phéi chang trach nhi€ém nhu vay 1a
qua 16n. Thi hai, c6 quan diém khong thé phu
nhan d6 1a trach nhiém cua nguoi cung cip hé
théng duoc xem 1a trach nhiém san phém dua
trén Luat Trach nhiém san pham. Thir ba, trong
truong hop ton tai song song trach nhiém cua
hai chi thé d6 1a ngudi van hanh xe va nha
cung cp hé thong tir 14i thi viéc xac dinh ti 18
ganh chiu trach nhiém giita chu thé trong Luat
BTTH do 6 t6 gay ra va chu thé ngudi cung cip
hé théng s& rat kho khan [6].

Va dic biét mot 1y do khac phan dbi hai
phuong an trén, do 1a dudi goc nhin phéap luat
so sanh, My, Duc, Anh khéng qudc gia nao ap
dung phuong 4n, ciing nhu dwa ra dé 4n cai
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céch theo khuynh hudéng nha san xuit sé phai
ganh chiu mot phan trach nhiém nhét dinh duoc
quy dinh trudec.

2.2.2. Trudng hop su ¢b do hacking (cap dir
liéu dién todn ma khong dugc phép) giy ra, thi
van d& chu thé chiu trach nhiém s& dwoc giai
quyét ra sao?

Theo Luat Boi thuong thiét hai do 6 t6 gy
ra thi trong truong hop su ¢d tai nan xay ra ddi
v6i xe bi mit cdp ma hoan toan khong co su
lién quan dén nguoi quan 1y xe thi duoc giai
thich nguoi quan 1y) nguoi lién quan dén van
hanh xe (chu thé chiu trach nhiém BTTH) hoan
toan mét su chi phéi viéc van hanh xe cling nhu
nhitng loi ich nhan dugc tor sy van hanh
[7]. Do vy khong tré thanh chu thé chiu trach
nhiém theo Luat hién hanh, do khong phat sinh
trach nhiém BTTH d6i véi chi thé nay nén
nguoi bi hai s€ khong duoc bu dép thiét hai
thong qua cong ty bao hiém trach nhiém (Béi
chu thé dugc bao hiém - mot bén trong hop
ddng 12 ngudi quan 1y xe 6 t6). Chinh vi vay, dé
hiéu qua hoa chirc nang bu dép thiét hai, trong
truong hop nay theo khoan 1 Piéu 72 Luat
BTTH do 6 t6 gay ra quy dinh T6 chirc nghiép
vu dam bao bu dép thié€t hai cua chinh phu (tryc
thudc Bo Giao thong dudng bd Qudc gia) s& bu
dép thiét hai cho nguoi bi hai va sau do Bo giao
thong duong bd qudc gia cd quyén yéu cau
nguoi gy hai boi hoan.

Véi quy ché hién hanh dugc cho ring:
Hoan toan déap g véi thuc trang xe 6 to tu lai
gdy tai nan khi bi hacking. Tuy nhién trong
truong hop vi€c hacking duogc thuc hién do
nguyén nhan ton tai khuyét tat cta hé théng thi
sau d6 chinh phi hoan toan c6 quyén yéu ciu
nha san xuét boi hoan chi phi BTTH [6].

3. Phap luit ctia Cong hoa lién bang Dirc

O Ptic, mot trong nhitng 1y do chién luoc
g dung 6 t6 tu l4i tir chay thi diém trén dudng
cao toc t6i thyc hién hoa trong doi song chay
trén duong ndi chung dé 1a giam thiéu cac vu
tai nan giao thong do 6 t6 gy ra (phéan 16n cho
rang nguyén nhan tir 13i ctia con ngudi, 16i hanh
dong hoac khong hanh dong). Nhung véi thuc

trang nhu vay khéng c6 nghia 13 s€ trdnh dugc
hoan toan cac vu va cham, su cd lién quan toi
an toan giao thong, ngugc lai nhing riii ro sy ¢6
voi ddc thu, tinh chat méi sé ra ting thay vi
nhitng tai nan trude day véi nhiing dac thu tinh
chét khac 1a diéu dugc du bao. Do vay véi thuc
trang xa hoi co sy thay d6i nhu vay thi viéc
nghién ctru trach nhiém dan su noéi chung, trach
nhiém BTTHNHD noi riéng trong bdi canh xa
hoi méi khi co su xuédt hién cua 6 to tu 14i 1a
diéu khong thé thiéu®.

3.1. Chii thé chiu trdch nhiém boi thirong thiét hai

O Dt khi van hanh 6 t6, truong hop giy
thiét hai d6i v6i tinh mang, than thé, sirc khoé
hay tai san cua nguoi khac, nguoi quan ly,
ngudi diéu khién phuong tién phai chiu trach
nhiém BTTH dya trén Diéu 7, Diéu 18, Luét
giao thong duong bo va Piéu 823 B lut dan
su Dtc (BGB).

3.1.1. Trach nhiém cua ngudi quan ly

V& khai niém ngudi quan 1y thi theo an 1é
Durc 1a nguoi s dung vi lgi ich cia ban than, va
ngudi cd quyén co ban dé sir dung xe. Trach
nhiém ctia ngudi quan 1y theo khoan 1 Piéu 7
Luat Giao thong dudng bo, 1a trdch nhiém
nghiém ngit khong lién quan dén diéu kién co
hay khong 15i. Pay 1a diém khac biét 16n so véi
trach nhiém BTTH dua trén Diéu 823 BGB khi
diéu kién 16i 12 yéu t6 khong thé thiéu cdu thanh
trach nhiém BTTH. Lién quan dén diéu kién
mién trir trach nhiém, theo khoan 2 Piéu 7 Luat
Giao th()ng duong b quy dinh ngoéi tru(‘mg
hop bat kha khang, ngay ca khi sy ¢ do khuyét
tat vé tinh trang cua xe, lip dit mang tinh k¥
thuat thi ngudi quan 1y van phai ganh chiu trach
nhiém BTTH. Tuy nhién c6 mot diém dang luu
¥, Theo Diéu 12 Luat Giao thong duong bd sira
d6i 2017 (Thong qua 16/6/2017, duoc cong bd
ngay 20/6/2017 va co6 hiéu luc thi hanh ngay
21/6/2017), mic BTTH t6i da khi 6 to gdy ra da
dugc nang 1én gap doi so voi tai nan thong

Shttp://dl.ndl.go.jp/view/download/digidepo_11052071_po
_02750004.pdf?contentNo=1, truy cap ngay 9/3/2018.
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thuong, sy ¢d lién quan dén tinh mang, than thé
13 10 triéu Euro, va sy ¢b lién quan dén tai san 2
triéu Euro®. Trach nhiém cua ngudi quan ly khi
vuot qua muc t01 da nay, nguoi bi hai hoan toan
¢6 quyén yéu cau trach nhiém BTTH dya trén
16i dugc quy dinh tai biéu 823 BGB. Nguoi
quan 1y phai c6 nghia vu tham gia bao hiém
trach nhiém vi ban than minh, chi s& hiru,
nguoi didu khién (Theo Diéu 1 Luat vé Bao
hiém trach nhiém ctia ngudi quan 1y 6 t6). Nhu
vay, trong truong hop nguodi thur 3 khi bi thiét
hai c6 quyén yéu cau ngudi quan 1y hodc ngudi
diéu khién phuong tién BTTH thi nhiing thiét
hai s& dugc bu dip thong qua bao hiém trach
nhiém. Theo Diém 1 khoan 1 Diéu 115 Luat
Hop ddng bao hlem ngu:(n bi hai dugc cong
nhan truc tiép quyén yéu cdu bén bao hiém bdi
thuong thiét hai.

3.1.2. Trach nhiém cta ngudi didu khién
phuong tién

Poan 1 khoan 1 Diéu 18 quy dinh Trach
nhiém BTTH ciia nguoi diéu khién phuong tién
va doan 2 ¢6 quy dinh: “Trudng hop nguoi didu
khién ching minh dwoc minh khong c6 15i s&
khong phéi chiu trach nhiém BTTH”. Nhu vay
theo Luat Giao thong duong bo, trach nhiém
clia nguoi diéu khién khong phai trach nhiém
nghiém ngit ma la trach nhiém chuyén giao
nghia vu chimg minh 15i. Vi dy, nguoi diéu
khién chimg minh duoc tuy van hanh xe ding
nhung do thiét bi, 1ap dat dan tdi sy ¢b thi duoc
xem nhu khéng cdu thanh yéu t6 181 cua ngudi
diéu khién. Thém vao do6, giéng nhu trudng hop
nguoi quan ly, trach nhiém BTTH theo Luat
giao thdng duong bo sé& bi gidi han muc t6i da,
vugt qua mirc do, nguoi bi hai yéu cidu BTTH
phai dua trén quy dinh chung vé BTTHNHD tai
BLDS va nhu vdy yéu cau nguoi bi hai phai co
nghia vu chimg minh 18i ctia ngudi diéu khién.

3.2. Trdach nhiém béi thirong thiét hai cua nha
san xuat

bhttp://dl.ndl.go.jp/view/download/digidepo_11052071 po
_02750004.pdf?contentNo=1, truy cap ngay 9/3/2018.

Nha san xuit, ché tao 6 t6 theo doan 1
khoan 1, Piéu 1, Luat Trach nhiém san pham
buc trong truong hop gy thiét hai vé tinh
mang, than thé, sic khoé, tai san cua nglroi
khac do khuyét tat ctia san pham phai c6 trach
nhiém BTTH d6i voi nguoi khac. Trach nhiém
BTTH cua nha san xuét theo Luat trach nhiém
san pham 14 trach nhiém nghiém ngat [8]. Theo
khoan 1, DPiéu 3, Luat nay viéc cong nhéan
khuyét tat trong truong hop san pham thiéu tinh
an toan thong thuong, khuyét tat duoc chia lam:
Khuyét tat trong thiét ké; Khuyét tat trong ché
tao; Khuyét tat trén chi dan, canh bao. Muc tdi
da ddi voi trach nhiém BTTH trong Lut trach
nhiém san pham vé con nguoi 14 85 tridéu Euro
(khoan 1 Biéu 10).

3.2.1. Trach nhiém bdi thuong thiét hai ddi
véi giai doan 6 to0 tu lai

i) Trach nhiém cta nguoi quan ly

D6i voi trach nhiém cia nguoi quan ly,
Piéu 12 Luat Giao théng dudng bd sta doi
2017 quy dinh vé giéi han muc bdi thuong
duoc giai thich 13 phu hop va diéu chinh bao
quat toan bd cac muc 6 to tu 1ai, tuy nhién ciing
dit ra cau hoi c6 hay khong can thiét ting
cuong diéu kién méi khi quy trach nhiém cia
nguoi quan ly ng véi truong hop 6 to tu lai,
dic biét 6 to tu l4i khi dat dén trinh do tu lai
hoan toan. Trong trudong hop thao tac cua hé
théng ty 14i hd trg méc 13i thi theo khoan 1,
Diéu 7 van cong nhan trach nhiém cua ngudi
quan 1y véi nén tang rui ro van hanh va dugc
giai thich cho du c6 sy thay dbi cin ban trong 6
to tu lai nhung dudi goc dd phap 1y thi dugc
giai thich khong c6 su thay d6i trong Vé.l’l dé
trach nhiém BTTH [8]. Tuy nhién, van ton tai
nhung van dé& ma phap luat birc thdy rang trong
thot gian t6i phai tiép tuc nghién ciru va dugc
giai quyét théng qua viéc sua d01 Xay dung
phap luat. P6 1a trudng hop su c¢b giao thong
xdy ra thong qua viéc c6 sy can thiép cua
hacker, thi liéu rang trong truong hgp nay co
xem Xét véi tu cach bét kha khang dé mién trur
trach nhiém BTTH cho nguoi quan ly hay
khdng?

3.2.2. Trach nhiém ctia ngudi diéu khién

Trach nhiém cia ngudi didu khién theo
Diéu 18 Luat giao thong duong bd duoc cho 1a
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dbi vai truong hop 6 to ty 1ai mot phan thi luat
hién hanh hoan toan c6 thé ap dung ma khong
c6 su mau thuan. Tuy nhién, trinh d6 6 to ty 1ai
o muc d¢ cao do hoac hoan toan khi ma khong
can thiét ¢6 su giam sat hé thong cta ngudi van
hanh thi liéu rﬁng trach nhiém BTTH dua trén
suy doan 16i c6 con phu hop hay khong? Viéc
st dung hé théng tu 14i va nguodi van hanh hoan
toan giao viéc van hanh cho hé théng véi
phuong thire chinh xéc thi trong truong hop ndy
nguoi diéu khién c6 hay khong kha nang mién
trach nhiém. Bén canh do, ddi véi truong hop 6
t6 tu 141 vi€c khong cong nhén 16i (khong ton tai
nghia vy) cua nguoi diéu khién s& dan t6i hau
qua mirc ton that vuot qua gidi han duoc quy
dinh tai Diéu 12 Luat giao thong duong bo sua
d6i, hau nhu khong c6 kha ning bu dap thong
qua quy dinh tai phan chung BLDS (khoan 1
Diéu 823), do vay c6 hay khong can thiét sira
d6i giéi han mirc bdi thuong dwoc quy dinh tai
Diéu 12 @i voi trach nhiém BTTH cua ngudi
diéu khién. Thém vao d6 trong truong hop su
cb _phat sinh gdy thiét hai cho nguoi khac khi hé
thong tw 14i ngimg khan cap nhung nguoi diéu
khién trong tinh trang mat nhén thire ko phai do
13i thi duge mién trach nhiém BTTH theo doan
2, khoan 1, Diéu 18.

Tai Buc, nguoi ché tao hé théng tu dong
diéu khién, thong qua chuong trinh phan mém
diéu khién, tao ra nhitng anh hudng rat 16n trén
thue tién tng dung dbi voi viée lp dat k§ thuat
cin ban lién quan dén véan hanh, cai nay cho du
1a hé théng dwoc md sb dinh hinh hoa dudi
nhitng tiéu chuin dwoc xac dinh nhung vi no
tién hanh cac quyét dinh lién quan dén van hanh
clia 6 t6 nén ngudi ché tao hé théng dugc giai
thich 14 nguoi diéu khién 6 t6, do vy co thuyét
cho riang nguoi ché tao phan mém can thiét chiu
trach nhi¢m cda nguoi diéu khién theo luat hién
hanh’.

3.2.3. Trach nhi¢m cta nha san xuét

Dbi v6i truong hop 6 to tw 1ai mot phan,
ngudi diéu khién khi thdy can thiét phai van
hanh 6 t6 thay cho hé théng, tuy nhién dbi véi

7Theq trich dén 28 tir Goto Gen, “Thuc trang ciia Dirc vé
van d& O t6 tu l4i va trach nhiém dén su” Tap chi Jurist
No.1501 (1/2017), tr.48

loai san pham nay néu nha san xuit khong co
chi din canh bdo cu thé vé thoi diém can thiét
giam sat h¢ thong, thoi diém thich hop chuyén
giao viéc van hanh tir ty dong sang nguoi didu
khién,... thi nha san xuat phai ganh chiu trach
nhiém trong truong hop nay.

Péi vai thuc trang xa hoi 0 t0 ty lai, can
thiét phai nghién ctru rd rang va cu thé vé noi
dung nghia vu giam sat vat ché tao ddi véi
nguodi san xuat khoéng qua khat khe, cho du
khong phii nhan nghia vu nay can thiét ton tai ¢
mot mire d6 nao d6. Vé mdi quan hé gitra nguoi
diéu khién va nha san xuit & mirc d6 2, 3, thi
dugc giai thich nhu sau: Trong truong hop
van dé lién quan dén hé thong ty lai phuc tap
véi mot khoang thoi gian kho co thé nhéan
dinh va diéu chinh kip thoi thi nén hiéu la
nguoi didu khién khong co 16i. Va viéc hé
théng khong thé tranh dugc nhimng rii ro do
dugce xem 1a khuyét tat ton tai trong qué trinh
thiét ké va nhu vay nha san xuat c6 kha niang
phai chiu trach nhiém [8].

Nguoc lai, d6i voi hé thong tu 1ai hoan
toan, nha san xuit phai thiét ké sao cho phuc
hdi hé théng tu lai trong tit ca truong hop,
ngudi diéu khién tham tri duoc xem 1 khong
ton tai, va néu co ciing hoan toan khéng co
nghia vu lién quan dén viéc giam sat hé thdng
cling nhu cht ¥ dén viéc van hanh ¢ hay khong
su ¢d. Do vay, trong qua trinh ty lai co su cd va
gdy thiét hai cho nguoi khac thi cac hoc gia cua
Duc giai thich ap dung trach nhi¢ém cta nha san
xudt trong moi trudng hop trir khi chirng minh
dugc nguyén nhan cua su ¢b do sy vi pham giao
thong ctia nguoi thir bal.

Vay, trong phap luit cua Ptc thong qua
viéc giai thich phap ludt hién hanh thay rd dbi
voi thuc trang 6 tO6 tu lai, dang c6 khuynh
huéng va duoc cho rang dan tré thanh nguyén
tdc: Chu thé chju trach nhiém la nha san xuAt.
Nhung c6 diém can luu ¥, d6i véi truong hop 6
to tu lai mot phan cing c6 kha nang nguyén
nhén cua sy ¢ tai nan gy thiét hai ton tai song
song 18i cia nguodi diéu khién va khuyét tat
trong hé thong thiét ké cuia nha san xuat, hodc

8Goto Gen, “Thuc trang cuia Puc vé van d& O to tu lai va
trach nhiém déan su” Tap chi Jurist No.1501 (1/2017)
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su cb va cham gitra hai xe ty lai hoan toan, do
vy dugc dy liéu viéc doan dinh lién quan dén
nghia vu 1ap chimg nguyén nhén sy ¢6 va 16i 1a
mot trong nhitng van dé cuc ky phire tap. Vi vay
phap luat bic dit ra nhitng van dé nhu thu thap,
bao quén, gitt gin dit liéu trude va sau su ¢ [8].

3.3. Méi quan hé giita 6 t6 tw ldi va bdo hiém
trach nhiém boi thuong thiét hai

Hiép hoi bao hiém Durc da chinh thuc dua
ra ¥ kién vé bao hiém trach nhiém d6i véi 6 t6
tu 141 vao ngay 25 thang 5 nam 2016: “Béo
hiém trach nhiém BTTH do 6 t6 gdy ra, dam
bao trong ca truong hop 6 to tu lai. Cho du
trong truong hop su c6 do hé thong tu 1ai, bao
hiém van duy tri chirc ning bu dip thiét hai cho
nguoi bi hai”’[9].

Tuy nhién sy ¢b phat sinh trong trudng hop
xe tu lai dugc chia 1am 3 nguyén nhan [10]: i)
Truong hop do 16i cua ngudi didu khién
phuong tién; ii) Truong hop do khuyét tat cia
san pham; iii) Truong hop do nhitng khiém
khuyét khac gy ra.

Truong hop i) Doanh nghiép bao hiém vé
nguyén tic khong yéu ciu ngudi diéu khién
hoan tra phi bao hiém di bdi thuong cho ngudi
bi hai trir khi nguoi didu khién vi pham nghia
vu lién quan dén viéc dung cac chat kich thich
trong qua trinh van hanh.

Truong hop ii) Doanh nghiép bao hiém co
quyén truy doi khoan tién BTTH cho nguoi bi
hai d6i voi nha san xuit néu ching minh duoc
ton tai khuyét tat trong thiét ké, lip rap nhimng
bd phan c6 khuyét tat, 16i trong qua trinh stra
chita cua cong truong sira chira, khuyét tat
trong viéc update phan mém.

Trudng hop iii) Doanh nghiép bao hiém c6
quyén yéu cdu hacker-nguoi thay doi hé thong
phan mém trong qua trinh 6 t6 ty 1ai hoat dong,
bdi thudng chi phi doanh nghiép da bu dap thiét
hai cho nguoi bi hai.

4. Két luan

Nghién ctru chi dung lai & goc nhin gioi
thiéu hé théng phap luat hién hanh cta Nhat
Ban va Puc dbi v6i van dé xa hoi moi (xa hoi
nhan tao) trong truong hop cu thé 1a bdi thuong
thiét hai do 0 t0 tu lai giy ra. Song da cho théy,
cho du dbi v6i cac hién tuong xi hoi méi viée
thich (mg ctia h¢ thong phap luat ludn va van dé
cap thlet dugc dit ra. Song voi nén tang _phap
ludt cbt 16i duoc xdy dung hoan thién van co
kha nang hoan toan dap tmg dugc trudc su bién
doi ctia thoi dai.
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