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Abstract: Recently, the establishment of international commercial courts in some countries has been
creating fruitful changes in the dispute resolution industry. The article provides an overview of
dispute resolution mechanisms in international commerce, pointing out that arbitration is the most
commonly used mechanism while national courts are the least preferred method. However, both
methods have characteristics that need to be improved. On that basis, the author introduces the birth
of the international commercial court, approaching the research object from definition, and history
and analyzing some salient characteristics by examining some typical international commercial
courts that have been founded in Singapore, the United Arab Emirates (Dubai) and the UK (London).
For some vital features of the international commercial court, the author analyzes them in
comparison with those of arbitration and national courts so that readers may assure of the strengths
and weaknesses of these three methods. Finally, after considering the number of caseloads heard in
international commercial courts and confirming the potential development of this court model, the
author comes to a proposal for Vietnam regarding researching, surveying, and building an
international commercial court.
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Toa an Thuong mai Quoc té - budc chuyen moi trong
giai quyét tranh chap thuong mai quc té

bing Van Quéan”
Truong Pai hoc Ludt, Dai hoc Quéc gia Ha N¢i, 144 Xudn Thuy, Cau Gid'y, Ha Noi, Viéet Nam

Nhan ngay 12 thang 5 ndm 2022
Chinh sira ngay 28 thadng 5 nam 2023; Chap nhan dang ngay 15 thang 9 nam 2023

Tém tit: Sy xuat hién ciia cac ToOa &n Thuong mai Qudc té (TMQT) tai mot s6 qudc gia trong thoi
gian gan ddy dang tao ra nhiing thay ddi tich cuc trong linh vuc giai quyét tranh chap TMQT. Bai
viét gidi thiéu khai quat cac phuong thirc giai quyét tranh chap trong linh viee TMQT tur, chi ra trong
tai la phuong thirc duoc sir dung phd bién nhat trong khi toa an quéc gia la phuong thice it dugc va
dung nhét. Tuy nhién, ca hai phuong thirc déu co  nhig dac diém can khic phuc. Trén co so do, tac
gia gidi thidu vé sy ra doi cua toa an TMQT, tiép can ddi tugng nghién ctru tir khai niém, lich sur
hinh thanh va phan tich mét sé dac diém ndi bat théng qua viéc khao sat, tim hiéu mot sb toa an
T™MQT d1en hinh da dugc thanh 1ap tai Singapore, céc Tiéu Vuong qubc A-rap Théng nhat (Dubai),
Vuong qudc Anh (London). Béi v6i mot sb dic dlem quan trong cua toa an TMQT, tac gia phan
tich dat trong sy so sanh vdi trong tai va toa 4n truyén thong dé doc gia danh gia duoc uu nhuge
diém ctia ba phuong thirc nay. Cudi cliing, sau khi khao sat vé sé vu tranh chap duoc xét xir tai cac
toa 4n TMQT va danh gia tiém ning cia mo hinh toa an nay, tac gia di dén dé xuat cho Viét Nam
lién quan dén viéc nghién ciru - khao sat - thanh 1ap toa an TMQT.

Tir khoa: Toa an Thuong mai Quoc té, giai quyet tranh chap thuong mai qudc té, trong tai, hoa giai,

tda an qudc gia, toa an truyén thong, tranh chip thuong mai quc té.

1. Gi6i thiéu khai quat vé cac phwong thirc
giai quyet tranh chap trong linh vuc thuwong
mai quoc te tu

Trong cac phuong thirc giai quyet tranh chap
TMQT, bai viét s& gidi han ban vé giai quyet
tranh chap trong linh vuc TMQT tu. Chu dé cua
bai viét tap trung vao gi6i thiéu, phan tich dic
diém va danh gia vé tda &n TMQT. Dau tién, bai
viét gi6i thidu khai quat cac phuong thic giai
quyét tranh chip trong linh vuc TMQT tu dé
dinh hinh dugc phuong thie giai quyet tranh
chap bang toa an qudc gia (toa an truyén thong)
va toa &n TMQT trong s6 nhitng phuong thirc

* Té4c gia lién hé.
Bia chi email: quanetd@gmail.com
https://doi.org/10.25073/2588-1167/vnuls.4465

khac ma cac bén tranh chép c6 thé lua chon dé
giai quyét tranh chap cua ho.

1.1. Toa &n Thuwong mai Quoc té la mot trong s6
cdc phuwong thuc giai quyét tranh chap thuong
mai quoc té tu

Véi muc dich dinh vi ddi tugng nghién ciru
trong s6 cac phuong thirc giai quyét tranh chap
ctia linh vuc TMQT tu, bai viét s& khong gidi
thiéu khai niém hay di su phén tich dic diém
clia timg phuong thirc giai quyét tranh chap, ma
s& gi6i thiéu téng quan dé phac hoa 1én buc tranh
téng thé vé cac phuong thirc giai quyét tranh
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chap duoc sir dung. C6 thé ké dén cac phuong
thirc giai quyét tranh chap nhu sau:

- Cac phuong thirc giai quyét tranh chap thay
thé (hay cac phuong thirc giai quyét tranh chap
“ngoai toa an”), (Alternative Dispute Resolution
- ADR), bao gbém: trung gian, dam phan, hoa
giai, trong tai. Mac du trung gian (conciliation)
va hoa giai dd@ dugc UNCITRAL (United
Nations Commission On International Trade
Law - Uy ban Lién Hop qudc vé Luat TMQT)
ddng nhit 13 mot bang viéc chi str dung khai niém
“hoa giai” [1], nhung mot sd truong hop trong
nghién ctru (dac biét véi linh vuc TMQT tu) van
¢6 hoc gia néu ca hai hinh thirc d phan dinh trén
gdc do lich sir phat trién nhiéu hon 14 dé phén biét
hai phuong thtc giai quyét nay v6i nhau.

- Toa an quéc gia: Day la phuong thire giai
quyet truyen thong, chinh 13 hé théng toa an cac
cap cua moi quoc gia, do do thuorng duoc biét
dén v6i tén goi “toa an qudc gia” hay “toa an
truyén thong”.

- Toa an TMQT: Phuong thirc nay sé dugc
phan tich riéng tai muc sau cua bai viét.

Céc phuong thire ké trén co thé duoc chia
nhom dya trén cach thirc hay hinh thirc tién hanh.
Khi do chung ta co: Giai quyet tranh chap truc
tlep va_giai quyet tranh chap truc tuyen Thu
nhat, vé& giai quyét tranh chap true tiép, trong
toan bo quy trinh/tha tuc giai quyet tranh chap,
cac bén tham gia s& gap mat truc tiép tai dia diém
dugc sip dat trude dé tién hanh cac phién t6 tung
hodc dam phan, thuong lugng. Thr hai, gidi
quyét tranh chip truc tuyén, cac bén sé thong qua
phuong tién dién tir va mang Internet dé giai
quyét vu viéc tranh chap. Cach thirc nay c6 tén
goi diy du 1a “Online Dispute Resolution -
ODR). Cach thtrc/hinh thirc nay méi dugc phat
trién tir nhitng nam 1980s - 1990s, sau khi mang
Internet xuét hién va phd bién trén thé gidi va can
diéu kién vé nén tang/ha ting cong nghé thong
tin do d6 c6 sy phan hoa trong thuc tién st dung
giita cac qudc gia co trinh d6 khoa hoc cong nghé
khac nhau. Hién nay cd ba phuong thtic (hoa
giai; trong tai; toa an) da dugc thuc hién online
mdt phan hodc toan by quy trinh, tuy nhién ndi
bat 14 hoa giai thuong mai dang pho bién hon.

Tai mét s6 nude trén thé gidi nhu Singapore,
M§¥,... hinh thirc xét xtr tryc tuyén trong tda an
cling khong con xa la.

Céc phuong thic ké trén ciing ¢ thé dugc
két hop voi nhau tao thanh cac co ché giai quyét
tranh chép hén hop, vi du: trong tai - hoa giai -
trong tai (vi du nhu tai Trung tdm Trong tai Quéc
té Singapore, Viét Nam,... déu c6 co ché nay).
Va hién tai toa an cling dang ngiy cang két hop
nhiéu hon véi ADR (vi du nhu tai Vuong Quéc
Anh [2], Singapore [3], MV [4],... gan day tai
Viét Nam, cac bén da duoc toa an khuyén khich
sir dung ADR trudc va trong qua trinh t tung tai
toa [5, 6]).

1.2. Phwong thirc dwoc wa dung trong gidi quyét
tranh chdp thwong mai quoc té la trong tai

Phuong thure dugc cac bén ua dung trong giai
quyét tranh chap TMQT 1a trong tai thuong mai
(khao sat nam 2018 ctia Queen Marry University
of London - QMUL: 97% s6 bén duoc hoi di tra
10 rang ho sir dung trong tai).

M International arbitration
together with ADR 49

International arbitration 489

Cross-border litigation
together with ADR 3%
48 M Cross-border litigation 1

Biél,} dd 1. Trong tai la phuong thire giai quyét tranh
chap dugc va ding nhat (2018 Survey - QMUL).

Tham chi v&i lua chon trong tuong lai, tra 101
cau hai “Are you likely to choose or recommend
international arbitration to resolve cross-border
disputes in the future?” (tam dich: “Ban ¢6 kha
nang lwa chon hodc dé nghi trong tai qudc té dé
giai quyét tranh chap xuyén bién gii trong
tuong lai khong?”), két qua chi chua téi 1% tra
10i “no”. C6 thé thay trong tai chiém vi tri thong
tri trong cac phuong thirc giai quyét tranh chép.
C6 rat it hop ddong TMQT khong sir dung trong
tai 1a phuong thirc wu tién trong giai quyét tranh
chap [7], _hay “tranh chap trong TMQT la van d&
do hoi ddng trong tai giai quyét” [8]. Qua thuc,
trong tai van s& giit vi tri thong tri/ 4p dao so véi
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cac phuong thue giai quyét tranh chip khéc
trong tuong lai gan.

0.92%

Il Yes 99.08%
No 0.92%

Biéu d6 2. Trong tii 1a phuong thirc duogc Iyra chon trong
tuong lai (2018 Survey - QMUL).

1.3. Trong tai tuy duoc va dung nhung van con
nhitng han ché

Theo két qua khao sat naim 2015 va 2018 cia
QMUL, chi phi cao va thiéu quyén luc cudng ché
(dic biét voi bén thir ba trong vu tranh chép) 1a
hai trong s6 cac dic diém khong duoc wa thich
(cac diém han ché) cua trong tai thuong mai.
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Biéu db 3. Han ché cua trong tai (khao sat 2015 - QMUL).
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Biéu db 4. Han ché cua trong tai (khao sat 2018 - QMUL).
1.4 Toa dn quéc gia khong dwoc cdc bén tranh
chap wu tién lya chon

Déi voi toa an qudc gia khi phan xir cac vu
tranh chap TMQT, mot so kho khan lién quan
dén sy thiéu hiéu biét phap luat nude ngoai, tinh

trung lap cua tham phan, quyén dai dién khach
hang cua luat su nudc ngoai trude tda Va CAC Van
dé khac lién quan dén quan 1y hanh chinh trong
hé thdng toa an,... 1a nhitng diém khién cac bén
tranh chap qudc té e ngai khi str dung toa an qubc
gia dé giai quyét tranh chap cua ho (sd lidu trong
khao sat QMUL & trén, chi 1% cac bén tra 161 ho
st dung).

2. Su hinh thanh va phat trién cia Toa an
Thwong mai quoc té

Trong tai du dang la phuong thic dugc lya
chon pho bién khi cac bén giai quyét tranh chép,
tuy nhién nhu phan tich & trén c6 thé thay
phuong thirc nay van c¢6 mot sé diém han ché.
Toa an TMQT ra doi 1a dé khic phuc nhimng
diém yéu va phat huy nhitng diém manh cua
trong tai (va ca toa an truyén thdng), tao ra mot
co ché dung hoa duoc dic diém cia ca 2 phuong
thirc va hira hen dem dén nhitng thay doi tich cuc
trong linh vuc giai quyét tranh chap.

2.1. DPinh nghia vé Toa an Thirong mai Quoc té

Hién tai chua c6 dinh nghia chinh thic vé toa
an TMQT. Tuy nhién, co thé hiéu tda &n TMQT
1a mot co quan dac biét trong h¢ thong tu phap
qudc gia (thudng dugc dat tai toa an cip cao, nhu
mét co quan chuyén biét), 6 nhimg dic diém
“lai” gilta toa 4n quoc gia va trong tai, dugc thiét
lap dé chuyén phan xir cac tranh chdp TMQT.
NG khdng phai 14 toa an qudc gia don thuan hoic
trong tai don thuan. Vi c6 dic diém lai, nén toa
an TMQT c6 phan 16n nhimg wu diém cua ca 2
phuong thirc (vi du: xét xtr kin cua trong tai hoéc
néu cac bén lua chon viéc xét xir cong khai va
cong bd ban an thi quy trinh td tung ciing c6 thé
dugc thuc hién cong khai; hodc co ché phuc
tham, khang c4o ma thong thuong khong thé
thuc hién dugc ¢ trong tai; hodc kha nang cudng
ché bén thir ba va cac bén khong c6 quan hé hop
dong tryc tlep nhu mét wu diém ndi bat cua toa
an truyén thong nhung trong tai rit kho thuc
hién; hay viéc cho phép luat su nudc ngoai dai
dién cac bén tranh chap trude toa 1a wu diém cua
phuong thirc trong tai trong khi toa 4n qubc gia
rat kho thuc hién,.. D, déng thoi khic phuc duoc
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nhuoc diém ciia mdi phuong thire (vi du: Chi phi
dat do cia trong tai, tinh trung 1ap cua tham phan
toa an quoC gia trong cac vu kién mang yéu tb
nude ngoai, su khé doan dinh cua hé thong tu
phap qudc gia khi giai quyét tranh chip mang
tinh quéc té,...).

2.2. Toa an Thuong mai Quéc té ¢ tir bao gio,
quy mo phadt trién hién nay ra sao?

Toa an TMQT méi xuét hién trong mot thap
ky tré lai ddy, phat trién manh va rd rang hon
trong nam nam tr¢ lai day, ngoai trir Toa an
TMQT Anh (London) (ra doi tur 1895 [9], tdi nay
van duoc coi 14 toa &n TMQT).

Hién s6 luong toa an TMQT dang c6 16 toa
(Trung Qudc c6 2 toa) trén khap thé gidi tai 15
qudc gia (tinh dén thang 1/2021), bao gdm: i)
Toa an TMQT Singapore (The Singapore
International Commercial Court, SICC, thanh
lap nam 2015); ii) Toa an TMQT Dubai (The
Courts of the Dubai International Financial
Centre, DIFCC, thanh 1ap nam 2004); iii) Toa an
TMQT Qatar (The Qatar International Court,
QIC, thanh 13p nam 2011); iv) Toa an TMQT
Abu Dhabi (Courts of Abu Dhabi Global Market
Courts, ADGM Courts, thanh 1ap nam 2015); v)
Toa an TMQT Phép (The New English-
Speaking Commercial Court in Paris, thanh lap
nam 2018); vi) Toa an TMQT Ha Lan (The
Netherlands Commercial Court, NCC, thanh lap
7/2018); vii) Toa an TMQT Dublin (The Dublin
Commercial Court, DCC, Dublin, Ireland, thanh
1ap nam 2004); viii) Toa an TMQT Trung Qudc
(The China International Commercial Courts,
CICC, in Shenzhen and Xi’an, thanh Ilap
6/2018); ix) Toa an TMQT M¥ (The Complex
Commercial Litigation Division, CCLD,
Delaware, USA, thanh [4p nam 2010); x) Toa an
TMQT Lesotho (The High Court Commercial
Division, Lesotho, Ivory Coast, thanh 1ap nam
2013); xi) Toa &n TMQT Anh (The London
Commercial Court, LCC, thanh 1ap nam 1895);
xii)) Toa an TMQT Bi (The Brussels
International Business Court, BIBC, Belgium,
thanh 18p ndm 2020); xiii) Toa an TMQT Duc
(The Chamber for International Commercial

Disputes of the District Court of Frankfurt/Main,
thanh 1ap nam 2018); xiv) Toéa an TMQT An D
(India); xv) Toa &n TMQT Kazakhstan (Astana
International Financial Centre Court, AIFC
Court, thanh 1ap nam 2018).

2.3. Toa an Thuong mai Quoc té ra doi dé khdc
phuc nhitng diém yeu va phat huy nhitng diém
manh cua trong tai va toa an quoc gia

2.3.1. Tham phan quéc t& va quyén tranh
tung cua luat su nudc ngoai tai Toa an TMQT

- Tham phan tai Téa &n TMQT dén tir nhiéu
truyén théng phap luat khac nhau. Vi du, tai
SICC gdm 25 tham phan Singapore va 17 tham
phan quéc té (tinh téi 10/9/2020) dén tir truyén
thdng phap luat Anh - My, phap luat chau Au luc
dia (My: 1, An do: 1, Uc: 4, Canada: 1, Phap: 1,
Anh: 7, Hong Kéng: 1, va Nhat Ban: 1) [10]. Tai
DIFCC gom 10 thim phan qudc té (tr Malaysia:
1, UAE: 3, Anh: 2, Singapore: 1, va Uc: 3) [11].
Su da dang trong truyén thdng phap 1y, nén tang
dao tao va kinh nghiém cila cic tham phan dam
bao kha ning hiéu biét va van dung phap luat
qudc té tt hon ciing nhu han ché cac van dé lién
quan dén “chi nghia dan toc” (xu hudng bao vé,
thién vi thuong nhén trong nudc,...) hodc tiéu
cuc xay ra trong xét xu. Diédu nay khlen Toa an
TMQT co6 kha nang cai thién va nang cao tinh
trung 1ap hon so véi toa an truyén thong khi giai
quyét mot vu tranh chap TMQT.

- Thém vao d6, xem xét thuc té chung luat su
nudc ngoai khong co quyén dai dién, bao chira
cho khach hang (hoac ho phai dap trng mot tiéu
chuan cuc ky nghiém ngit) tai toa an ciia mot
qudc gia khac. Tuy nhién, tai Toa 4an TMQT, ho
¢6 thé 1am diéu nay thuan lgi hon. Luat su nudc
ngoai c6 quyén dai dién khach hang truéc Toa
an TMQT. Vi du, tai Singapore, ludt su nudc
ngoai dat dén tude hiéu “Queen’s Counsel” hoic
tuong duong méi c6 thé duoc quyén bao chita tai
tda &n Singapore v4i nhitg vu viéc cu thé trén
mot co s& dic biét “ad hoc admissions” [12]. Toa
an Singapore phdi xac dinh dugc luat su nudc
ngoai c6 nhiing nang lyc dic biét hodc kinh
nghiém thoa dang lién quan dén vu viée va su cd
mat cia luat su d6 13 can thiét (mang tinh thiét
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yéu). Nguoc lai, diéu nay dé dang duoc thuc hién
khi ludt su nudc ngoai mubn dai dién cho céac bén
trong vu tranh chap tai SICC néu thoa min mot
sd yéu cau trong thu tuc dang ky, bao gdm kha
ning st dung hiéu qua tiéng Anh trong tranh
tung, su cam két tuan tha quy tic dao duc, quy
tac hanh nghé cua lut su tai toa, co t6i thleu nam
niam kinh nghiém tranh tung va mét sd yéu cau
khac [13]. Quyén dai dién cua luat su nudc ngoai
chu yéu phu hop véi cac vu viée duge coi 1a
“offshore™ (tam dich: “ngoai khoi”), tuy nhién
mot vu viéc “offshore” khong phai 1a diéu kién
ctmg bit budc dé luat su duoc dai dién trude Toa
an TMQT néu toa cho phép trong trudng hop vu
viéc khong phai la “offshore” [14].

- Hai diic diém nay cua Toa &n TMQT khong
moi khi so v6i dic diém cua phuong thic trong
tai, nhung dit trong su so sanh véi tdoa an truyén
thong thi day 1a nhitng diém cai tién dang cha y.
Céc ddc diém nay 1a su ké thira diém manh cta
trong tai thuong mai, dong thoi khac phuc dugc
diém yéu cia toa 4n truyén thong.

ii) Thu tuc hi¢u qua sang tao

- Xet xu khcm cap: Trong nhimg tinh huong
khan cép khi can c6 hanh dong dé bao vé quyén
loi ctia bén nguyén don, Toa an TMQT chip
nhan don kién khin cdp thong qua email hoic
dién thoai va viéc xét xur ¢6 thé tién hanh thong
qua phuong tién dién tir (teleconference or video
conference) [14]: Pon kién trong gio hanh chinh
(urgent applications during office hours)?. Tham
chi, Toa &nh TMQT Dubai (DIFCC) con cho phép
dua ra phan quyét tam thoi trén co s& “ex-parte™
(Tam dich: “tir chi mot phia”) dé hd tro trong cac
truong hop khan cap.

1 An “offshore-case” is an action that has ‘no substantial
connection with the seat of courts (the law of the country in
which the courts located is not the law applicable to the
disputes and the substantive dispute concerns commercial
activities outside the territory) (CAN DICH TIENG VIET).
2«[...] the applicant may attend before the Registrar on duty
[...] regarding the fixing of a suitable hearing date or for
directions. Alternatively, [...] to arrange for a
teleconference or video conference [...]”; Pon kién ngoai
gid hanh chinh (urgent applications after office hours, on
weekends and public holidays): “i) [...] the applicant
should contact the Registrar on duty at (+65) 6332 4351 or

- Bdo mdt thong tin: Kha nang bdo mat qua
trinh tranh tung va bao mat phan quyét khi cac
bén yéu cau. Vi du, tai SICC, dbi voi “offshore
case” (khéng c6 mdi lién hé dang ké t6i
Singapore) va khi cac bén dé nghi giir bao mat
thi viéc bao méat s€ dugc thuc hién [14]. Tai
DIFCC, mét phﬁn hodc toan bg qua trinh xét xur
c6 thé duge dién ra trong diéu kién bao mat
thong tin, néu [15]: Viéc cong khai s& lam mét di
muc dich cua viéc xét xt; Lién quan dén céac van
thudc an ninh qudc gia; Lién quan dén thong tin
bi mét va viéc cong khai s€ lam hong tinh bao
mat d6; Phién xét xir kin 1a can thiét dé bao vé
quyén loi cua tré em hodc bénh nhén,... hodc toa
an cho ring diéu nay 1a can thiét, vi loi ich cta
Cong ly. Piéu nay khién Toa an TMQT co dac
diém cuia trong tai thuong mai, méc du van co su
khéc nhau la qué trinh td tung trong tai dugc mac
dinh dién ra kin (bao mat) va khong can dua trén
yéu cau tién hanh bao mat cua cac bén. Tuy
nhién, néu so sanh vdi toa an truyén thdng, noi
ma cac phién xét xur tranh chap TMQT s& phan
16n dugc dién ra cong khai (ngoai trir mot s6
truong hop dic biét, nhu can giit bi mat nha
nude, gitr gin thuan phong my tuc ciia dan toc,
bao v€ ngudi chua thanh nién hoac gilt bi mat
nghé nghiép, bi mat kinh doanh, bi mat c& nhan,
bi mat gia dinh ciia duong sy theo yéu cau chinh
dang cua ho),* thi dic diém nay cia Toa &n
TMQT 1a mét sy doi moi dang chi ¥, thé hign
quyén tu chu cao cua cac bén trong quan h¢ hop
dong khi d& dang hon trong viéc yéu cau toa an
Xt kin.

- Kha néng triéu tdp, cuéng ché bén thir ba
tham gia vdo qud trinh 16 tung: Day 1a dic diém
ma trong tai thwong mai khé co thé lam duogc

(+65) 6332 4352. ii) [...] all the necessary papers [...] must
be prepared [...] and forwarded by way of an email to this
address Supcourt_SICCRegistry@supcourt.gov.sg”.

3 An ex parte decision is one decided by a judge without
requiring all parties to the controversy to be present.
In Australian, Canadian, the UK, South African, Indian,
andthe US legal doctrines; Ex parte means a legal
proceeding brought by one person in the absence of and
without representation or notification of other parties.

4 Code of Civil Procedure of Vietnam 2015 (Bo luat T
tung Dan sy Viét Nam 2015), Art 15.
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[16]. Pac biét vdi nhitng vu phtre tap c6 sy tham
gia cua nhiéu bén, nhu mot du an xay dung co
rat nhidu nha thau khong tryc tiép ky két véi chu
dau tu, do d6 theo quy tic trong tai s& khong ap
dung phan xtr d6i véi ho dugc. Nhung vi Toa an
TMQT ban chét van 1a mot co quan tai phan cua
quéc gia (vi dy, tai Singapore, SICC 1la mot bo
phan cta Toa an Cép cao Singapore, truc thudc
Toa an Toi cao Singapore: “The SICC is a
division of the General Division of the Singapore
High Court and part of the Supreme Court of
Singapore” [17]; Tuong tu, tai Vuong qudc Anh,
LCC la mdt b phéan ctia Business and Property
Courts of the High Court of Justice (England and
Wales) [18], do d6 co tham quyén thuc hién dugc
viéc tri¢u tap/cudng ché bén thir ba tuong tu
tham quyén cua toa an truyén thong. C6 thé xem
thém diéu nay trong quy tac ctia SICC [19]°. Pic
dlem nay da phat huy diém manh cua toa an
truyén thong ddng thoi khic phuc diém yéu quan
trong cua trong tai (nhu da dugc chi ra trong
khao sat cia QMUL tai biéu do 3 va biéu do 4 &
céc trang trudce).

- Co ché khang cdo/phiic tham (appellate
mechanism): Phan quyét trong tai 1 cudi cing
(chung thdm), c6 nghia 1a cac bén khong co
quyén khang cao. Nhung v6i Toa an TMQT, céc
bén co thé st dung quyén khang céo tuong tu
nhu khi phan xir tai toa 4n qudc gia. Vi du, tai
SICC, béi vi SICC 1a mdt toa chuyén trach (mdot
b phan) cua Toa an Cap cao Smgapore nén cac
bén c6 quyén khang cao/phuc thim 1én Toa phic
tham cta Toa 4n Toi cao Singapore. Tuong tu tai
Vuong Qudc Anh, tai LCC, cac bén c6 quyén
khang cdo/phuc thim 1én Toa Phuc thim “the
Court of Appeal (Civil division, England and
Wales). Dic diém nay caa Toa an TMQT 1a sy
ké thira tir toa an truyén thdng. Cac bén trong vu
tranh chap s& co thém mot co ché dé ra soat va
han ché sai sot trong xét xu néu ho thuc hién
quyén khang cao/phuc tham thay vi mot thi tuc

5<[...] a person may [...] be joined as a party (including as
an additional claimant or defendant, or as a third or
subsequent party) to the case if - (a) the requirements in this
Order for joining the person are met [...]”

6 Singapore International Commercial Court Practice
Directions, 80.

to tung chi c6 mot cép xét xr nhu trong tai. Mac
du vay, loi ich cda thu tuc xét xir mot cép cla
trong tai c6 thé ké dén 1a s& khién vu viée két
thiic, tranh chép dugc giai quyét nhanh hon néu
qua trinh té tung trong tai khong co sai sot.

- Danh sdch cac vin dé da thong nhdt: Dé
giam chi phi va do tré, cac bén tranh chép duoc
yéu cau chudn bi mot danh muc cac van dé
“Agreed List of Issues”.®

- Panh gid trung ldp so b ban ddu (early
neutral evaluation - ENE): Danh gia so bo vé vu
kién, dugc tién hanh riéng tu va trong giai doan
dau cua thu tuc td tung, co thé duoc tién hanh boi
dich vu ctia mot bén thir ba hodc cua chinh Toa
an TMQT v6i cac trudong hop phu hop va dugce
céc bén dong y. Vi du, nhu tai LCC (truc thudce
“the Business and Property Courts of England &
Wales” - tam dich “Toa an Kinh doanh va Tai
san cua Anh va xtt Wales”), ENE duoc dinh
nghia theo Pidu G2.17 [2].

- Toa an cho nhitng vu nho (small claims
tribunal - SCT): Chuyén phan xir nhitng vu viéc
c0 gia tri nho, dé thu tuc va quy trinh dugc nhanh
gon. Vi du, tai DIFCC [11], SCT c¢6 thé xét xir
nhig vu c6 gia tri khong qua AED 500.000 (ture
500.000 dong tién cac Tiéu Vuong quoc A-rap
Thong nhat) hodac khi cac bén lua chon bang van
ban mudn duoc xét xir boi SCT [20].

- Quan Iy vu viéc (case management - CM):
La budc bit bude, duge tién hanh ngay sau khi
vu viée dugc tuyén b khoi kién, thuong dugc
két hop cung budc danh gia so bd (Early
Neutral Evaluation) [2]. Cac bén tranh chip
duoc yéu ciu chu dong dua ra lich xét xr dy
kién (trial timetable) dé Toa 4n TMQT can
nhéc, tham khao. Tai ddy, Toa an TMQT sé&
xéac dinh cac yéu td nhu thoi gian du kién cho
vu viéc, bao gém giai doan trudc xét xir dugc
ra soat tham dinh bai tham phan.

i) Than thién véi ADR

" ENE “is a without-prejudice, non-binding, evaluation of
the merits of a dispute,... given after time-limited
consideration of core materials and having read or listened
to concise argument. It is generally designed to take place
at an early stage in a dispute, and in private”.
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Toa an TMQT ludn khuyén khich cac bén st
dung ADR trudc-trong qué trinh phan xtr tai toa
(xem thém tai LCC [2] hay tai SICC [3]). Viéc
nay giup tao ra mbi lién h¢ mang tinh hd trg, xay
dung 13n nhau gitra t tung tai Toa an TMQT va
ADR d¢ ting tinh hiéu qué giai quyét tranh chap
cho céc bén.

if) Ung dung cong nghé cao

Toa an TMQT 4p dung nhiéu cong nghé tién
tién, cho phép tién hanh e-filling (tam dich: “ndp
hd so truc tuyén”), e-hearings (tam dich: “xét xir
truc tuyén™) va c6 nhiing chinh sach rat tién bo
dé chu dong thir nghiém va dwa vao s dung
cong ngh¢ cao trong xét xur (vi dy, tai DIFCC c6
Court Tech Lab nham hd trg cho cong ty dua ra
giai phap cong nghé dot pha c6 thé ap dung vao
tranh tung tai toa) [21].

Dic diém trang bi cong nghé cao nay cua
Toa an TMQT 1a tién bd hon so voi trong tai,
cang tién b hon so véi toa an qudc gia. Theo két
qua khao sat cia QMUL, ban khao sat nam 2015
“Improvements and Innovations in International
Avrbitration” [22], “Cong nghé xét xtr tot hon”
(better hearing facilities) la giai phap chinh
(chiém ty 18 cao nhét, voi 50% lya chon) dé cai
thién va nang cao chét luong té tung trong tai.
Tham chi, ban khao sat ndam 2018 “The
Evolution of International Arbitration” [23],
“cai thién tinh hiéu qua thong qua cong nghé”
(increased efficiency, including through
technology) 14 nhan t6 quan trong nhat (chiém
ty 1€ cao nhét, véi 61% lua chon) trong s6 céc
nhan t6 c6 tac dong manh mé& dén tuong lai clia
trong tai.

Better hearing faciites | | o

Awailabity of quality arbitratars wha ara familiar with the seat | | o

Betterlocal arbitral insttutions. | | o

Improwements 10 the naticnal arbitration law | | «

Awailabilty of specialised lswyers ot the seat | | o
Track rocord for enforcing agreements to arbitrate and arbitral awards |
MNeutrality and impartiality of the local begal system | E
Gretar affcency of ocalcour procesdings [
cos [ e+
Transport corrections [N '™

Other D B

0

8https://dictionary.cambridge.org/dictionary/english/efficie
ncy?q=Efficiency

Biéu d6 5: Nhan 6 can céi thién trong t6 tung trong tai
(QMUL 2015).

Biéu db 6. Nhan t6 tic dong dén su phat trién trong trong
lai ctia trong tai (QMUL 2018).

iii) Hiéu qua vé chi phi

Hiéu qua duoc dinh nghia la sy st dung/khai
thac tot vé thoi gian va ning lugng theo mot cach
khong 1&ng phi - “the good use of time and
energy in a way that does not waste any”.® Hién
tai chua c6 bao céo thong ké dé khing dinh vé
mit s6 liéu cho nhan dinh néu duge dua ra rﬁng
giai quyét tranh chip tai Toa &n TMQT hiéu qua
vé chi phi hon trong tai thwong mai. Mic du vay,
thuc té chung ta c6 thé thay doi véi trong tai, chi
phi di chuyén, an &, thi lao cho trong tai vién va
luat su dugc cac bén chi tra theo thoa thuan va
thuong rat dat, ddc biét 1a v6i cac vu tranh tung
qudc té. Pac diém “chi phi dit d6” cua trong tai
(da dugc chi ra ¢ Biéu do 3 va Biéu do 4) ciing
chinh 1a diém yéu 16n nhét cua trong tai dugc cac
bén nhan xét.

Trong khi d6, d6i voi Toa an TMQT, voi
nhing dic diém nhu da dwoc phan tich so bd &
cac phan trén, quy trinh/thu tuc quan 1y hiéu qua
(vi du, thu tuc danh gia trung 14p so bd ban dau
ENE, toa an cho nhirng vu nh6 SCT, thu tuc quan
ly vu viéc CM, tng dung tt cong nghé cao trong
xét xt,...) budc dau tao nhimg ky vong vé mot
phuong thuc giai quyét tranh chap TMQT mang
tinh hi€u qua cao hon so voi trong tai.

iv) Cac vin dé dam bao dao dirc nghé nghiép

Chung ta ¢ cac quy tic di dugce ban hanh
danh cho trong tai vién quoc té, vi du, IBA Rules
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of Ethics [24], ABA/AAA Revised Code of
Ethics for Arbitrators in Commercial Disputes
(2009),° IBA Guidelines on Conflicts of Interest
[25], ngoai ra con ¢6 cac quy tic hanh nghé/quy
tac dao dirc cho cac trong tai vién ciia cac trung
tam/td chuc cung c?ip dich vy trong tai (vi du,
ban Quy tic dao duc trong tai vién ciia Trung tim
trong tai qudc té Viét Nam [26], hay “Code of
Ethics for an Arbitrator” cua Trung tdm Trong
tai qudc té Singapore [27],...). Tuy nhién, c6 su
khong thdng nhat trong tiéu chuan dao dirc yéu
cau boi cac to chirc nay [28] va cac bd quy tac
khong c6 ché tai xtr 1y trong tai vién [26, 27] khi
ho vi pham (ngoai viéc ho c6 thé phai ddi mat
v&i thu tuc thach thire tu cach trong tai [29] dugc
tién hanh dé xem xét viéc co thay thé trong tai
vién hay khéng). Thém vao do, t6 tung trong tai
thuong dugc “tién hanh kin” (behind closed
doors) cung cép cho cac bén mot phuong thirc dé
giai quyét tranh chép ciia ho theo mot cach thirc
mang tinh chit c6 phan “riéng tu” khac véi Toa
an TMQT (chi khi c6 don yéu cau xir kin va khi
dap ung cac diéu kién nhét dinh nhu di phan tich
& cac phan trudce thi Toa an TMQT sé& xur kin).
Trong khi cac bén trong vu tranh chap c6 sy anh
huong nhét dinh 1én viéc lya chon trong tai vién
va thach thirc tu cach trong tai vién (thay ddi
trong tai vién) [29]. Cac didc diém nay c6 thé tao
ra cam do véi trong tai vién trong qué trinh xét
xtr vy tranh chép (lién quan dén cac hanh vi thiéu
chuin muc) [30].

Nguoc lai, Toa an TMQT duoc thiét ké dé
giai quyét nhfrng tranh chdp TMQT theo mot
cach thirc “m¢™ hon. Tham phéan thuong cong bd
ly do cho céc quyét dinh cua ho va cb ging dé
giai thich viéc ap dung luat trong cac vu viéc cu
thé. Tham phan dugc chi dinh bdi toa an, cac bén
khong co6 quyén lwa chon. Thém vao dé, c6
nhitng bién phap co tinh cudng ché cao dé giam
thiéu van dé lién quan dén dao dirc nghé nghiép
ctia tham phan ma viéc pha v& cac quy dinh nay
s€ chiu sy tring phat nhét dinh. Vi dy, tai Viét
Nam, thim phan c6 thé bi truy ctru trach nhiém
hinh sy tuy theo mirc do vi pham va trach nhiém

9 American Bar Association/American Arbitration Association.

bdi hoan néu khi thyc hién nhiém vu, quyén han
cua minh ma gay thiét hai [31], hodc tai
Singapore khi vi pham “xem thuong” toa an, cac
cam két, hodc cac quy trinh cua t0a', thi bat ky
ai déu bi xu Iy can cu theo Section 12, The
Administration of Justice (Protection) Act 2016,
bao gém thdm phén cua toa SICC [32, 33].

3. Tiém niing phat trién ciia Toa an Thuong
mai Quoc té

Viéc cong nhan va thuc thi phan quyét cua
tda 4n nudc ngoai ngay cang thuan loi, nhd vao
hai cong wdc: Cong wéc Hague 2005 vé lya chon
thoa thuan toa an [34], tinh t&i 10/5/2023 da co
37 qubc gia thanh vién. Coéng udc Hague 2019
vé cong nhan va thyc thi ban an nudc ngoai trong
céc van dé dan sy va thuong mai [35] (ndm 2020
méi c6 2 qubc gia thanh vién, Ukraine va
Uruguay; Tuy nhién s thanh vién ky két di ting
ngoan muyc ttr 2 thanh vién 1€n 41 thanh vién tinh
téi 10/05/2023. Day 1a mot tin hi€u rat tich cuc
d6i voi mot cong wdce trong viéc mé rong pham
vi 4p dung). Piéu nay s& hd trg rat 16n cho su
phat trién ctia Toa an TMQT trong tuong lai.

Dit liéu s6 vu dugc xét xu tai Toa an TMQT
ngay cang tang, vi du, tai Trung Quéc da giai
quyet 5 vy dau tién [36], hay tai SICC va DIFCC
s6 vu tang dan theo tirmg nam:

150 123
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50 26

0
Nam 2016 2017 2018 2019 2020 2021 2022

Biéu d6 7. S6 vu xét xir so tham tai DIFCC (tdng
hop tirng ndm tir website cua DIFCC) [37].

Tllém vao do, Uy ban Phép luat cia Lién minh
chéu Au cling c6 ké hoach thanh 1dp mot Toa én
Thuong mai chau Au ¢ cap d6 chau Au dé cung

10 Contempt by disobedience of court order or undertaking,
or other process of a court,...
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cap cac bén thuong mai mét phuong thirc giai
quyét tranh chap thay thé cho toa 4n qudc gia ciia
cac thanh vién va trong tai thwong mai [38].

40

g 20
20 g 16

0
Nam2016 2017 2018 2019 2020 2021

Biéu do 8. S6 vu xét xir cip so tham tai SICC (tong hop
timg nam tir website ctia SICC, tinh dén thang 2/2022) [17].

Céc két qua nay cho phép ching ta budc dau
danh gia dugc vé tiém nang phat trién tich cuc
trong tuong lai cia Toa &n TMQT.

4. Pé xuit cho Viét Nam

Trong gidi han cta bai viét, cac dé xuit tai
muc nay duoc can nhic tir goc do chuyén moén
sau nhirng phén tich ¢ cac phan trén vé dic diém
va tiém ning cia Toa an TMQT. Viéc thu thap
s6 liéu lién quan dén sé vu tranh chip TMQT tai
Viét Nam theo tung giai doan (tr d6 ndm bat
duoc nhu cau giai quyét tranh chip TMQT tai
Viét Nam), ciing nhu danh gia cac van dé lién
quan khac nhu: ngudn nhan lyc - thim phan, luat
su; chinh sach thu hat thim phan quéc té; ha ting
vé k¥ thuat cong nghé,... s& can dugc nghién ctru
trong cc cong trinh khoa hoc khac dé khao sat
cu thé hon trong thyc tién trude khi ra quyét dinh
lién quan dén viéc thanh 1ap hay khong thanh 1ap
Toa an TMQT tai Viét Nam.

Tuy nhién, tir géc d6 d6, dat trong bdi canh
hoi nhép ngay cang sau, rong cua Viét Nam vao
nén kinh té quéc té, cong voi nhitng wu diém cua
Toa an TMQT di duoc gidi thiéu so bd & phan
trén va sy thanh 14p moi Toa an TMQT tai céac
nudc (trong d6 c6 Trung Qudc, Singapore, An
D6 va nhiéu nudce 16n khac) tac gia dé xuat cac
co quan hitu quan, Toa 4n Nhan dan Téi cao, BO
Tu phap co6 nhitng nghién ctru khao sat toan dién
hon dé danh gia va quyét dinh vé kha ning thanh
1ap Toa an TMQT tai Viét Nam. Theo y kién cua

tac gia, Toa an TMQT la cha dé nén duoc quan
tam xem xét nhiéu hon tai Viét Nam. Toa an
TMQT s& ngay cang c6 stic canh tranh nho c6 su
gia ting nhanh chong vé sb thanh vién ky két hai
Coéng udc Hague (dugc gidi thi€u tai muc 3) va
tro thanh mot dbi thu tiém nang cua trong tai
thwong mai trong trong linh vuc giai quyét tranh
chap TMQT. Trong trudng hop Viét Nam quyét
dinh thanh 1ap Toa &n TMQT, Viét Nam c6 thé
Xem xét hoc hoi mo hinh cua cac Toa &n TMQT
trén thé gioi, co thé lua chon dit tai toa cép cao
nhu cac nudc dang trién khai da duogc gidi thiéu
so bd trong bai viét nay.
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