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Abstract: The protection of intellectual property rights for inventions and industrial designs
is a topic that consistently receives a lot of attention, particularly in light of the fact that
Vietnam has implemented new-generation Free Trade Agreements (FTA). However, there are
still a lot of issues that need to be fixed and added to the process of implementing these
regulations in Vietnam in order for it to be in line with the law and international obligations.
Based on this, the National Assembly officially approved the Law on Amendments to the
Intellectual Property Law on 16 June 2022. This Law added numerous new rules pertaining
to the protection of intellectual property rights, including patents and industrial designs. In
this context, this article focuses on commenting on new provisions on the protection of
inventions and industrial designs specified in this Law, analyzing and evaluating the
compatibility with international intellectual property treaties and the laws of a number of
countries. Next, the article makes suggestions for ways to successfully implement new laws
protecting inventions and industrial designs in accordance with Vietnamese reality and
international agreements.
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Binh luan mot s6 di€ém mo1 cua Luat stra doi, bo sung
mot sO diéu cua Luat S& hiru tri tué nam 2022
ve bao ho sang ché va kiéu dang cong nghi¢p

Vil Thi Huong”, Nguyén Vin Phuc, P Thi Dién

Truong Pai hoc Ludt, Pai hoc Hué, Puong Vé Vin Kiét, phwong An Tay, Thanh phé Hué, Viét Nam

Nhén ngay 06 thang 7 nim 2022
Chinh sira ngay 20 thdng 10 nam 2022; Chap nhan ding ngay 31 thdng 01 nam 2023

Tém tit: Bao ho quyén so hitu cong nghiép ddi voi sang ché, kiéu dang cong nghiép ludn 1a van dé
nhan dugc rat nhiéu sy quan tim, nhét 1a trong diéu kién cac Hiép dinh thé hé méi (FTA) di c6 hiéu
lyc tai Viét Nam. Tuy nhién, trong qua trinh 4p dung nhiing quy dinh nay tai Viét Nam con gép
nhiéu vuéng méc can duoc sira ddi, bd sung dé phu hop voi thue tidn phap Iy va cam két qudc té.
Trén co sé d6, ngay 16/6/2022 Luét sira d6i, bd sung mot s6 diéu cua Luét So hitu tri tué nam 2022
da chinh thire duoc Qudc hoi thong qua véi nhidu quy dinh méi lién quan dén bao ho sang ché va
kiéu dang cong nghiép. Bai viét nay tap trung binh luan mét sé quy dinh méi vé bao ho sang ché,
kiéu dang cong nghiép dugc quy dinh trong Luat nay, phan tich, danh gia sy tuong thich véi cac
Diéu ude qudc té vé so hitu tri tué va phap luat mot ) quoc gia. Tur do, bai viét d¢ xuat cac kién
nghi thyc thi hiéu qua cac quy dinh méi vé bao ho sang ché va kiéu dang cong nghiép phu hop véi

thuc tién tai Viét Nam va cac diéu uoc qudc té.

Tir khéa: Sang ché, kiéu dang cong nghiép, Luat sira d6i bo sung Luat S& hitu tri tug.

1. Din nhip

Ngay 16/6/2022, Lut stra d6i, bd sung mot
sO diéu cua Luat S¢ hitu tri tué (SHTT) niam
2022 da duoc Qudce hoi bidu quyét thong qua véi
sd lugng hon 100 diéu khoan sira ddi, khic phuc
nhitng quy dinh chua phu hop cua Luat SHTT
2005 va hai 1an stra d6i, bd sung trude d6 vao
nam 2009 va 2019. Trong khudn kho bai viét, tac
gia lwa chon hai d6i tuong SHTT 1a sang ché va
kiéu dang cong nghiép (KDCN) dé nghién ciu,
phan tich va binh luan nhimg diém méi ndi bat.
Boi vi day 1a hai dbi trong c6 nhiéu ndi dung stra
ddi quan trong nham ndi luat hoa cac cam két
qudc té vé SHTT ma Viét Nam vira 14 thanh vién
nhu cic Higp dinh FTA thé hé méi (CPTPP,

* Téc gia lién hé.
Bia chi email: huongvt@hul.edu.vn
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EVFTA), Théa udc La Hay. Bén canh d6, nhitng
sira d6i 1an nay ddi véoi sang ché, KDCN con
phan anh chinh sach d6i méi, sang tao trong linh
vue khoa hoc, cong nghé tai Viét Nam hién nay
thong qua cac quy dinh vé khuyén khich viéc mo
rong d6i twong, diéu kién bao hd sang che va
KDCN (nhu KDCN phirc hgp); trao quyén chu
dong dang ky sang ché, KDCN cho cac don vi
sir dung ngén sach nha nudc; hay viéc siét chat
kiém soat an ninh dbi vai sang ché c6 tac dong
dén an ninh qudc gia,... D& 1am rd hon hai ddi
tuong SHTT nay, tac gia st dung phuong phap
luat hoc so sanh va tong hop nham nghién ciru,
danh gia su twong thich véi cac diéu udc qudc
té va phap luat mot sb qudc gia lam co s& cho
nhitng d& xuét phuong hudng thue thi cac quy
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dinh Yé sang ché va KDCN trong Luat SHTT
stra doi, bo sung ndm 2022 trong thoi gian toi.

2. Nhirng diém méi néi bat trong Luit sira
ddi, bo sung mot sé diéu ciia Luit s¢ hiru
tri tu¢ 2022 vé bao hd sang ché, kiéu dang
cong nghiép

Luét SHTT sira ddi, bd sung nam 2022 duoc
thong qua lién quan dén ddi twong sang ché va
KDCN c¢6 s6 lwong ndi dung sira d6i 16n 1én dén
20 diéu va 6 diéu khoan b6 sung méi hoan toan,
trong thoi lugng bai viét xin dugc binh ludn mot
s6 diém mai ndi bat nhu sau:

Thir nhat, bd sung ddi tugng dugc bao ho
KDCN, quy dinh tai khoan 1, Piéu 1 Luat SHTT
stra ddi, bd sung nam 2022, cu thé tai khoan 13,
Diéu 4 Luat SHTT hién hanh vé khéi niém
KDCN dbi voi “bd phan dé 1ap rap thanh san
pham phtrc hgp”. Theo quy dinh méi ndy, bén
canh hinh dédng bén ngoai clia san pham nhu quy
dinh hién hanh thi mot phan bo phan lap rap
thanh san pham, hop thanh cac san pham dé co
thé tach roi hodc khong déu c6 thé tro thanh dbi
tugng duoc bao ho KDCN, mién “co thé nhin
thiy duoc trong qua trinh khai thac cong dung
clia san pham hodc san phdm phtre hop”. Quy
dinh nay trudc day da dugc dé cap tai diém
33.2.b Thong tu 01/2007/TT-BKHCN lién
quan dén tinh thdng nhat trong don dang ky
KDCN “bo phan diung dé lap rap, hop thanh
cac san pham do, dugc san xuit bang phuong
phap cong nghiép hodc thi cdng nghiép, co
két cAu va chirc nang rd rang, duoc luu thong
doc lap”. Tuy nhién, viéc thuc thi va xac dinh
KDCN doc 1ap hay chi 1a mdt b phan phirc
hop cua hinh dang bén ngoai san pham trén
thuc té 1a khong dé dang.

Thir hai, b6 sung diéu kién xét vé tinh méi
cua sang ché, quy dinh tai khoan 19, Piéu 1 Luét
SHTT stra d6i, bé sung nam 2022 theo hudng bd
sung diém b, trong khoan 1, Piéu 60 vé “Tinh
moi ciia sang ché” theo hudng sang ché s& duoc
xem khong con tinh méi néu “Bi boc 10 trong
don dang ky sang ché khac c6 ngay ndp don hoic
ngay uu tién sém hon nhung dugc cong bd vao

hodc sau ngay nop don hodc ngay uu tién cua
don dang ky sang ché d6”. Piéu nay co thé hiéu
néu mot don ding ky sang ché dau tién di nop
tai Cuc SHTT du khong dap ung du diéu kién
bao ho thi s€ 1a can cu loai trir tinh méi nhiing
don xép hang sau du diéu kién tuong ty vé giai
phap k¥ thuat. Hay n6i cach khac chi cdp bing
cho don ndp dau tién, tir chdi tat ca cac don nop
mudn hon ké ca trong tinh huong don ndp dau
tién bi tir chdi. Xét vé ban chat cia quy dinh vé
kha nang loai trir tinh méi ciia sang ché trong
Luat stra doi, bo sung méi so voi quy dinh tai
khoan 1 Diéu 60 Luat SHTT ndm 2005 c6 thé
nhan thiy quy dinh méi nay chi nhiam cy thé hoa
quy dinh vé boc 16 cong khai dudi hinh thirc “mo
ta bang van ban” trong don dang ky sang ché tai
diém a, khoan 1, Diéu 60 béi tinh méi lam diéu
kién ding ky sang ché trong Luat SHTT Viét
Nam xay dyng trén co so tinh méi “tuyét doi”
boc 16 dudi bat ky hinh thirc nao va pham vi
trong nudc hay trén thé gioi.

Thir ba, b sung quy dinh tri hodn coéng bd
don va hiéu lyc ciia KDCN ndp theo Thoa udc
La Hay. Tai khoan 3, Diéu 110 Luat SHTT stra
d6i, bd sung nam 2022 1an dau tién cho phép viée
tri hodn cong bd don ding ky KDCN 1én dén bay
thang so véi hai thdng nhu trude day, theo do
“Pon dang ky KDCN ¢6 thé dugc cong bd vao
thoi diém mudn hon theo yéu cu ciia ngudi ndp
don tai thoi diém nop don nhu*ng khong qua bay
thang ké tir ngay nop don” véi diéu kién nguoi
ndp don phai ndp yéu ciu tri hodn tai thoi diém
nop don. Ngoai ra, Luat SHTT ciing bo sung méi
quy dinh khoan 9, Diéu 93 lién quan dén hiéu luc
cua KDCN ndp theo Thoa uéc La Hay, theo do
néu KDCN ndp theo Thoéa wdc La Hay vé ding
ky quéc té ¢ chi dinh Viét Nam s& c6 hiéu luc
ké tir ngay Cuc SHTT ra quyét dinh chap nhan
bao ho hoic ké tir ngay tiép theo ngay két thic
thoi han sau thang tinh tir ngay Vian phong quéc
té cong bd ding ky quéc t&¢ KDCN d6. Nhiing
quy dinh nay tao thuan lgi cho qué trinh thuc
hién thu tuc dang ky KDCN va dam bao sy twong
thich nhat dinh véi cac cam két qudc té.

Thir tir, bd sung cac diéu khoan méi vé quyén
dang ky sang ché va KDCN str dung ngén sach
nha nude. Cu thé, bd sung Didu 86a quy dinh
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quyén dang ky sang ché, KDCN, thiét ké bd tri
1a két qud cua nhiém vu khoa hoc va cong nghé
sir dung ngén sach nha nude thude vé t6 chire chu
tri nhiém vu khoa hoc va cong nghé va t6 chirc
nay sé tré thanh chu so hiru; bo sung Piéu 133a
quy dinh vé viéc Nha nudc giao quyén ding ky
cho t chirc, c4 nhan khac hodc thuc hién cong
b cong khai dé tranh tinh trang t6 chirc, c4 nhan
khac dang ky gy can tro viée khai thac); Dicu
136a (nghia vu cua to chirc chu tri; bd sung
khoan 6 Dicu 139 vé cac dicu kién han ché viéc
chuyén nhuong quyen s& hiru cong nghiép). Day
1a mgt trong nhimg diém méi ndi bat trong Luat
SHTT stra doi, b sung nim 2022 vé& viéc trao
quyén dang ky két qua ciia nhiém vu nghién ciru
khoa hoc va cong ngh¢ cho co quan chu tri nhi€ém
vu va chi loai trr trong truong hop sang ché,
KDCN Ilen quan dén linh virc quéc phong va an
ninh quoc gia. Phuong an nay duoc xdy dung
nhiam thé ché hoa Nghi quyét sé 20 ngay
01/11/2012 cua Hoi nghi Trung wong 6 Khéa XI
vé phat trién Khoa hoc Coéng nghé phuc vu su
nghiép cong nghiép hoa, hién dai hoa trong diéu
kién kinh té thj truong dinh huéng xa hoi chi
nghia va hoi nhép quéc té, theo hudng “Giao
quyén s¢ hiru cac két qua nghién ctru khoa hoc
va phat trién cong nghé c6 sir dung ngn sach nha
nudc cho co quan chu tri nhiém vu khoa hoc va
cong nghé, dong thoi c6 co ché phan chia hop 1y
loi ich gitra nha nudc, co quan chu tri va tac gia”.
Phuong én stra ddi nay tao dong luc 16n giup cho
cac truong dai hoc, vién nghién ctru chi dong
trong thuong mai hoéa tai san tri tué dugc tao ra
tir cac nhiém vu khoa hoc va cong nghé do minh
chu tri thuc hién. Tuy nhién, ning lyc thuong
mai héa cac két qua nghién ciru ndy ciing 1a mot
thach thirc 16n d6i véi cac nha khoa hoc, truong
dai hoc, vién nghién cuu.

Thir nam, bd sung Didu 89a vé kiém soat an
ninh d6i v6i sang ché trude khi ndp don dang ky
& nudc ngoai. Theo do, bién phap kiém soat an
ninh dugc dé xuit ap dung dbi véi cac sang ché,
néu dap tng ca bon 'yéu cau i) thude linh vue ky
thuat co tic dong dén an ninh quoc gia; i) duogc
tao ra tai Viét Nam,; iii) thudc quyén dang ky cia
ca nhén la cong dan Viét Nam thuong trd trén
lanh thd Viét Nam va iv) da duoc ndp don ding

ky sang ché tai Viét Nam dé thyc hién thu tuc
kiém soat an ninh [1]. Pdi véi cac linh vuc k¥
thuat cu thé co tic dong dén an ninh qubc gia
duoc hudng dan theo cac vin ban dudi luat do
chinh phu quy dinh chi tiét. Lién quan dén bién
phap kiém soat an ninh trong dang ky sang ché
trude diy da duoc quy dinh tai diém b khoan 12
Piéu 1 cta Thong tu sd 16/2016/TT-BKHCN
sira d6i, bo sung mot sé didu cua Thong tu sd
01/2007/TT-BKHCN v6i dan ching nhu truong
hop don khong hop 1¢ trong tham dinh hinh thc.
Diém khac biét trong Luat stra ddi, bd sung maoi
nam 2022, quy dinh nay dung dé kiém soat viéc
ndp don cta nhitng don ding ky qudc té co chi
dinh Viét Nam hodc don ding ky quéc té co
ngudn gbe Viét Nam chtr khong chi 1a co s¢ dé
tir chdi don sau khi tham dinh.

Ngoai ra, Luat SHTT sua ddi, bd sung nam
2022 con b sung cac quy dinh vé Quyén ding
ky sang ché, KDCN, thiét ké b6 tri (Diéu 86) doi
VvOi “t6 chirc, ca nhan quan ly ngudn gen cung
cap, dau tu ngudn gen, tri thirc truyén thong Ve
ngudn gen theo hop dong tiép can nguon gen va
chia s¢ loi ich” va cac quy dinh vé bét budc
chuyén giao quyen s6 hiru tri tué nhu: truong
hop ap dung diém d, khoan 1 Piéu 145 (Can cir
bét budc chuyén giao quyen sir dung d6i voi sang
ché), khoan 1 Diéu 146 (Piéu kién han ché quyén
sir dung sang ché duoc chuyén giao theo quyét
dinh bat budc); Stra d6i khoan 1 Diéu 147 (Tham
quyén va thu tuc chuyén giao quyén sir dung
sang ché theo quyét dinh bt budc).

3. banh gia sy twong thich cac quy dinh trong
Lugt SHTT sira d01, b6 sung nim 2022 véi cac
Dleu wéc quoc té va phap ludat mot 50 quoc gia
vé bio hd sang ché, kiéu dang cong nghiép

Thir nhat, vé d6i tuong dugc bao ho KDCN.
Tai khoan 13, Diéu 4 Luét stra ddi, bd sung theo
hudng mo rong thém dbi twong lién quan dén
“bo phan dé lap rap thanh san phdm phirc hop”
c6 kha nang duoc bao ho KDCN mién c6 thé
“nhin thiy dugc trong qua trinh khai thac cong
dung ciia san pham hodc san pham phuc hop”.
Quy dinh nay twong thich v& cach tiép cin vai
Hi¢p dinh Thuong mai ty do Viét Nam - EU
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(EVFTA) [2] quy dinh tai Diéu 12.35, cu thé:
“Mot kiéu dang dugc ap dung cho hoac chua
dung trong mot san pham 12 bd phan ciia mot san
pham phtre hop,...”. Cling nhu, dugc giai thich
cu thé tai chu thich s6 57 cua “Cac Bén thoa
thuan rang, “kiéu dang” 1a hinh dang cua toan bo
san phﬁm hodc cua mot bd phan co thé tach roi
hoic khong thé tach roi ctia san pham khi phap
luat quéc gia cua mét bén quy dinh nhu vay”.

Ngoai ra, viéc bd sung vé ddi tugng KDCN
nay pht hop véi quy dinh ctia Hiép dinh Di tac
Toan dién va Tién bd xuyén Thai Binh Duong
(CPTPP) [3] tai Diéu 18.55: “1. Mdi Bén phai
bao dam su bao ho ddy du va co hiéu qua dbi véi
kiéu dang cong nghi€p va ciing khing dinh ring
viéc bao ho kiéu dang cong nghiép ciing dugc ap
dung cho nhiing kiéu dang: 1) dugc thé hién &
mot phan ciia mot san pharn hodc, thay vao do,
i) lién quan dic biét dén/co diém nhan vao, neu
phu hop mét phan ctia mot san pham trong tong
thé ctia toan bd san phim”. Theo cach hiéu nay,
c4c KDCN ndp don, du Ia san pham hay bo phan
dé 1ap rap thanh san pham phirc hop cia san
pham, néu dap tmg du diéu kién duoc quy dinh
theo phap ludt qudc gia thi s& dwoc cap vin bing
bao ho KDCN.

Tuy nhién, lién quan dén quy dinh vé didu
kién bao hd KDCN cua san pham phtre hop tai
Diéu 65 trong Luat SHTT stra ddi, bd sung nim
2022 chua quy dinh phu hgp, tuong thich véi
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EVFTA ¢ quy dinh tai Piéu 12.35 lién quan dén
viéc danh gia tinh méi cua san pham phtre hop

“1) b6 phan do, néu duoc 1ap vao san pham phirc
hop, van nhin thay duoc trong qua trinh sir dung
thong thuong ctia san pham phirc hop dé; ii) khi
chinh nhing dic diém nhin thay duoc cia bd
phan d6 dap ing diéu kién vé tinh méi va nguyén
g6¢”. Quy dinh nay dong vai trd quan trong trong
viéc xem xét danh gia mot san phém la doc lap
hay 12 mot bo phan cau thanh ciia san pham phirc
hop trén thuc té [4].

C6 thé dan ching trong mot quyét dinh gin
day vao ngay 23 thang 8 nam 2021 tai Van phong
S& hiru tri tu¢ Lién minh Chau Au (EUIPO) lién
quan KDCN da dang ky (000992078-0003) cho
tdi may hat bui do nha san xuét thiét bj Miele cua
Puc san xuat bi Green Label Manufacturing
Europe ndp don 1én EUIPO dé tuyén bb thiét ké
khong hop 18. Tai quyét dinh so tham ctia EUIPO
lap ludn dugc dua ra khi cho réng tai may hut bui
12 m6t bd phan cu thanh cia mot san pham phrc
hop vi khong thé nhin thiy tir bén ngoai trong
qua trinh vé sinh, bén canh d6 viéc thay thé tai
hut bui khi n6 di day va thay bang tui trong 1a dé
bao tri may hut bui diéu ndy ndm ngoai ¥ chi “str
dung thong thuong”. Phia cong ty Miele da co
khang cao khi cho réng tli may hat bui nén nhin
nhan 13 moét san phim doc 1ap, phirc tap vi may
hut bui ¢ thé hoat dong ma khong can dén tai
dung may hut bui.

r ‘ r c
4 | | A
View 3.1 View 3.2 | View 3.3 \ View 3.4 \ View 3.5

Hinh A.1. Kiéu déing cong nghiép “Tai méy hit bui” (s6 000992078-0003) do Cong ty Miele & Cie KG
dang ky tai EUTPO vao nam 2008. (Nguon anh: EUIPO Register, RCD 000992078-0003).

Hoi dong xét khang cao cia EUIPO da ding
vé phia Miele khi d4nh gia “tai may hat byi”
dugc xem 1a mot san phdm doc 14p theo phan loai
Locarno khong phai 1 mot san pham phirc hop
cling nhu viéc dung tai may hut bui khong phai
la myc dich bao tri may huat bui nén khéng vi
pham nguyén tic “sir dung thong thuong” nhu

quyét dinh so tham [5]. Phan quyét niy ciing phu
hop véi nhimg phan quyét trude day lién quan dén
san phdm phirc hop nhu trudng hop cia Samsung
kién Maxperian & Ha Lan véi két luan ciia Toa an
quan The Hague nam 2016 khi hdp muc cho may
in khong nén dugc coi 1a mt bd phan cAu thanh
clia mdt san pham phirc hgp méy in [6].
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Bén canh do, tai khoan 13, Diéu 4 dugc stra
doi trong Luat stra d6i, b6 sung Luat SHTT sira
d6i, bd sung nam 2022 thuat ngit “qua trinh khai
thac cong dung” ciia san pham va san pham phirc
hop can duoc giai thich rd viéc khai thac cong
dung nay & giai doan str dung nao? Ciing nhu cin
dua vao didu kién bao ho KDCN san pham phiic
hop loai trir viée “viéc bao tri, cung cap dich vu
hodc sua chira”.

Thir hai, vé viéc danh gia diéu kién vé tinh
mai cua sang ché tai diém b, trong khoan 1, Diéu
60 ctia Luat SHTT sira doi, bd sung nim 2022.
Danh gia trong mdi twong quan voi quy dinh tai
Diéu 27 Hiép dinh cac khia canh lién quan dén
thwong mai cua Quyén SHTT (TRIPS) va Diéu
18.37 Hiép dinh CPTPP cho phép céc quoc gia
tu quy dinh gi6i han pham vi diéu kién bao ho
sang ché bao gdom gidi han vé tinh moi cua sang
ché. Tham khao quy dinh mot sd qudc gia nhu
Hoa Ky va Lién minh Chau Au ciing c¢6 nhiing
quy dinh twong thich v& viéc dbi chiéu tinh méi
trong don ding ky sang ché da duoc cong bd. Cu
thé theo phap luat Hoa Ky tai Chuan luat sé 35
vé Sang ché, _Chuong 10, Piéu 102 (a) vé diéu
kién dugc cip sang ché co quy dinh: “(a) (2)
Séang ché dugc mo ta trong don diang ky sang ché
d4 cong bd hodc bang sang ché di cap dugc nop
trude khi nguoi ndp don ndp don dang ky bao ho
sang ché”,

Theo Cong wdc bing sang ché Chau Au tai
Diéu 54 (3) vé tinh méi cia sang ché quy dinh:

“(3) Noi dung cua cac don ding ky sang ché
Chéu Au di dugc ndp, ngay nop don trudc ngay
dugc dé cap trong doan 2 va duoc cong bd vao
hoic sau ngay do, s& dugc coi 1a mét tinh moi™2.

Tuy nhién, nhu da phéan tich tai muc 1, quy
dinh moi trong Luat stra ddi, bd sung tai diém b,
trong khoan 1, Diéu 60 theo hudng chi cip bang
cho don ndp dau tién, tir chdi tat ca cac don nop

1 Nguyén vin tiéng Anh: “The claimed invention was
described in a patent issued under section 151, or in an
application for patent published or deemed published under
section 122(b), in which the patent or application, as the
case may be, names another inventor and was effectively
filed before the effective filing date of the claimed
invention”, 35 U.S.C. 102, Novelty. Xem chi tiét trén trang
web http://uspto.gov.

mudn hon ké ca trong tinh huéng don ndp dau
tién bi tur chéi. Piéu nay di nguoc lai voi nguyén
tac nop don dau tién duoc thé hién trong Diéu 90
néu gia sir co nhitng sang ché twong tu giai phap
ky thuat ctia don ding ky ban dau da bi tir chdi
do khong dam bao diéu kién tham dinh noi dung
thi don tiép theo nay ciing khong thé dugc xét
bao ho vi da bi boc 1o boi don dau tién. Trong
truong hop nay nguyén tac xép hang dé duogc bao
ho d6i vai sang ché tuong ty tai Diéu 90 voi quy
dinh “trong s6 nhitng don dép tmg cac diéu kién
dé duoc cép van bﬁng bao hd” tré nén mau thuan
voi quy dinh Diéu 60 duge bd sung trong Ludt.
Thir ba, vé viéc bd sung quy dinh tri hodn
cong bd don va hiéu luc cia KDCN (tai Piéu 93
va 110 Luat SHTT sira d6i, bd sung 2022. Trudc
tién, nhitng quy dinh nay dugc xay dung nham
dam bao sy twong thich véi Théa udc La Hay sau
su kién Viét Nam nQp van kién gia nhap Thoa
udc La Hay vé Pang ky qudc té KDCN (ngay 30
thang 09 ndm 2019) nham thuc hién cam két tai
Diéu 12.34 ctia Hiép dinh EVFTA [7]. Theo do,
lién quan dén quy dinh tri hodn cong bd don ding
ky KDCN, tai Diéu 6.(4) Thoa udc La Hay quy
dinh: “(4) (a) Viéc cong bd néu tai khoan (3)(a)
s& duoc hoan dén thoi han ma nguoi ndp don yéu
cAu. Thoi han néi trén khong duge vuot qua
mudi hai thang tinh tir ngay dang ky qudc té. Tuy
nhién, néu c6 yéu cau hudng quyen uu tién, ngay
bat du thoi han 12 ngiy wu tién”. So sanh véi
quy dinh tai Piéu 110 Luat SHTT sira ddi, bd
sung 2022 ¢6 thé nhén thiy su khac biét vé thoi
han tri hoan theo Théa udc La Hay “khong vuot
qua muoi hai thang tinh tir ngay ding ky qudc
t&” quy dinh Luat SHTT Viét Nam “khéng quéa
bay thang ké tir ngdy nop don”. Nguyén nhéan sy
khac biét nay co thé xuat phat tir viéc don dang
ky qudc té theo Thoa udc La Hay s& mét nhiéu
thoi gian hon va ngudi ndp don c6 thé mudn tri

2 Nguyén van tiéng Anh: “Additionally, the content of
European patent applications as filed, the dates of filing of
which are prior to the date referred to in paragraph 2 and
which were published on or after that date, shall be
considered as comprised in the state of the art”, Article
54.Novelty. Convention on the Grant of European Patents
(European Patent Convention). Xem chi tiét trén trang web
https://www-epo-org.
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hoan viéc cong bd dé co thoi gian ndp don & mot
qudc gia khac.

Quy dinh vé hié¢u luc KDCN ndp theo Thoa
wdc La Hay tai Diéu 93 (8) Luat SHTT sira doi,
b6 sung nam 2022 qua dénh gia c6 thé nhan thay
su tuong thich voi quy dinh tai Diéu 8(1) Thoa
udc La Hay khi quy dinh cho phép co quan quéc
gia nudc thanh vién “cé thoi han sau thang “ dé
phan ddi, va “trong truong hop Nudc Thanh vién
c6 quy dinh v€ viéc xét nghiém tinh mai, néu
khong c6 thong bao tir ch01 trong thoi han séu
thang, thi ding ky qudc té van dugc giit quyén
wu tién va s& co hiéu luc ké tir khi két thic thoi
han néu trén”. Sy tuong thich niy nham dam bao
su théng nhat vé thoi han phan hoi don va hiéu
luc phép ly cua dang ky KDCN tai cac co quan
qudc gia ctia nude thanh vién Thoa ude La Hay
trong d6 c6 Viét Nam. Co thé noi, cung vai viéc
gia nhap va ndi luat hoa tuong thich cac quy dinh
Thoa u6c La Hay thi Viét Nam dang cho thay
viéc thuc hién tot cac cam ket cla tat ca 3 diéu
wdc quan trong vé ding ky quéc té lién quan dén
sang ché (Hiép woc PCT), nhan hiéu (Thoa udc
Madrid) va KDCN (Thoa uéc La Hay) do WIPO
quan ly.

Thir tir, bd sung mé&i Diéu 86a, 133a, 136a vé
viéc trao quyén dang ky sang ché, KDCN, thiét
ké bb tri 1a két qua ctia nhiém vu khoa hoc va
cong nghé sir dung ngan sach nha nudc. Quy
dinh nay tuong thich phap luat Hoa Ky, dé thic
day chuyén giao két qua nghién ctru va phat trién
(R&D) tir truong dai hoc vao doanh nghiép, ndm
1980, Chinh phu Hoa Ky da ban hanh Luat
Bayh-Dole (Bayh-Dole act 1980). Tai Diéu 202
vé dinh doat quyén theo huéng cho phép cac
bang sang ché do lién bang tai tro duoc giao cho
céc trudng dai hoc, doanh nghiép nho va to chirc
phi lgi nhuan, néu sang ché duoc tao ra trong khi
nha sang ché 1a thanh vién ciia t6 chirc do6 (tirc 1a
nha sang ché X |4 giang vién Pai hoc Y trong khi
Nha sang ché X di tao ra san pham. Bang sang
ché sau d6 s& dugc giao cho Pai hoc Y, thay vi
cho chinh phu lién bang) [8, 9].

Tuy nhién, tai quy dinh khoan 2, Diéu 135
trong Luat stra d6i, bo sung lién quan dén viéc
phan chia lgi nhuén cho céac tic gia sang ché,
KDCN la két qua ctia nhiém vu khoa hoc va cong

nghé str dung ngan sach nha nudc mirc phan chia
tuong doi thap giao dong tir 10 - 20%. Bén canh
do, viéc khéng ché murc t6i da viéc phan chia loi
nhuén cho cac tac gia sang ché, KDCN to ra
khong phu hop, trong khi cac qudc gia trén thé
gidi cho phép céc td chirc, truong dai hoc duoc
chi dong quy dinh muc thu lao hop ly dya trén
co so thyc té nhu trong dao Luét Bayh - Dole cua
Hoa Ky [10]. Quy dinh nay trong Lut stra doi,
bd sung c6 thé giy can trd rat 16n dén hoat dong
R&D ciing nhu thuong mai héa sang ché, KDCN
tir cac nha sang ché, nha nghién ciru khi loi ich
khong can xtng.

Thir ndm, vé& viéc kiém soét an ninh déi véi
sang ché dugc bd sung moi hoan toan tai Pidu
89a Luat SHTT stra d6i, bo sung nam 2022. Quy
dinh nay twong thich v&i phap luat qudc té nhu
Hiép dinh TRIPS tai khoan 2, Diéu 26 Diéu 30;
Hiép dinh EVFTA tai Piéu 12.36 déu c¢6 nhimng
quy dinh gian tiép vé cac ngoai 1é vé viéc bao ho
néu khong lam ton hai loi ich hop phéap cua chu
s6 hiru hop phap va lgi ich hgp phap ctia bén thi
ba. Viéc bd sung quy dinh “kiém soat an ninh”
trong Lut stra d6i, bo sung tuong ddi phu hop
v6i Hiép dinh CPTPP lién quan dén kiém soat
sang ché duoc pham.

“Piéu 18.49 ngoai 16 vé thi tc kiém soat bét budc.

Khéng phuong hai t6i pham vi cua, va khong
trai voi, Didu 18.40 (ngoal 1), mdi bén phai ban
hanh hodc duy tri ngoai 1¢ vé thu tuc kiém soat
bét budc ddi voi duge pham”.

Quy dinh méi nay cling twong thich vdi phap
luat mot s6 qubc gia nhu Hoa Ky tai Chuén luat
s0 35 vé Sang ché, Piéu 184 “Ngoai trir khi dugc
uy quyén bai mot gidy phép c6 duge tir Uy ban
Sang ché, mot nguoi s& khong nop hodc gay ra
hodc uy quyen dé duoc ndp & bat ky qudc gia
nudc ngoai nao trudc sau thang sau khi ndp don
xin cép bang sang ché hodc dang ky mot tién ich
6 Hoa Ky. mo hinh, kiéu dang cong nghi¢p hoac
kiéu mau lién quan dén sang ché duogc san xuit
tai quoc gia nay”.

Diéu 89a cla Luat SHTT stra doi, bd sung vé
kiém soat an ninh sang ché ciing duoc ap dung
twrong tu nhu Hoa Ky khi bién phap kiém soat
chi 4p dung d6i v6i san pham “duoc san xuat tai
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qudc gia nay”. Trung Qudc va Nga ciing ¢6 cac quy
dinh tuong tu va chi quan tim dén cac sang ché
duogc thuc hién trong pham vi quéc gia cua ho
(Diéu 4 va Diéu 19 cua Luét Sang ché Trung Qubc
1984 stra d6i 2008 va Pidu 35 cta Luét Sang ché
Nga)[11, 12]. Tai cac qudc gia nhu An Do,
Malaysia va Singapore déu c6 cac han ché an ninh
qudc gia dya trén “noi cu tra cia nha sang ché hodc
nguoi ndp don, bét ké hoat dong sang ché dién ra
& dau” (xem An Do, Muyc 39 ctia Dao luat Sang ché
1970 [13]; Malaysia, Muc 23A cta Pao luit Sang
ché 1983 [14]; Singapore, Muyc 34 cta Pao luat
Sang ché 1994 [15]).

Tir viée d6i chiéu véi phap luat qubc té va
mdt s6 qudc gia c6 thé nhan thiy quy dinh tai
Diéu 89a trong Luat SHTT stra d6i, b sung nim
2022 vé kiém so4t an ninh sang ché 1a phu hop.
Tuy nhién, mot s6 diém cAn huéng din cu thé vé
pham vi sang ché dugce tao ra dugc xem la “tai
Viét Nam” khi nhitng truong hop sang ché duoc
tao ra mot phén tai Viét Nam voi sy cOng tac cua
cac nha nghién ctru nudc ngoai (cac vién 6 nudc
ngoai hodc cac nha sang ché riéng 18) co duoc
phan loai 1a “sang ché duoc tao ra tai Viét Nam”
khong? Ciing nhu nhitng trudng hop sang ché do
ngudi (ca nhan, t6 chirc) c6 quyén ding ky co
noi cu tra theo phap luat Viét Nam nhung “sang
ché dugc tao ra khong tai Viét Nam” ding ky bao
ho tai Viét Nam de doa an ninh Viét Nam co
thudc dbi tuong kiém soat sang ché trong truong
hop nay.

Ngoai cac quy dinh trén, khi phan tich cac
quy dinh vé bao hd sang ché, KDCN dat trong sy
tuong thich v&i phap luat qudc té va mot s6 qudc
gia nhom tac gia nhan thiy rang nhiéu quy dinh
trong Luét stra ddi, bd sung mot s6 diéu cua Luat
SHTT nidm 2022 twong thich v&i cac cam két
qudc té cua Cong ude Paris, Hiép dinh TRIPS,
Thoa wéc La Hay va cac FTA thé hé moi
(EVFTA va CPTPP). Tuy nhién, dé nhiing quy
dinh méi nay duoc ap dung théng nhét va phu
hop véi cac cam két qudc t& cAn sém ban hanh
cic vin ban giai thich, huéng dan cu thé dé
nhiing quy dinh nay som di vao thyc té.

4. Mot s6 kién nghi nham thye thi quy dinh vé
bao hd siang ché, kiéu dang cong nghiép trong
Luit sira ddi, bé sung mot sé diéu ciia Luit S¢
hiru tri tué 2022

Trén co s¢ binh luan, danh gia su twong thich,
han ché gitta Luat SHTT stra ddi, bd sung nam
2022 véi cac Picu ude quoc té cling nhu phap luat
mdt s6 qudc gia, dé nhiing sira d6i nay sém di vao
thyc té, Cac tac gia dé xuat mot s6 kién nghi nham
thyc thi hiéu qua nhitng quy dinh vé sang ché va
KDCN trong thoi gian tdi nhu sau:

Thir nhdt, can tién hanh stra d6i, thay thé mot
s6 nghi dinh cta Chinh phu nhu Nghi dinh s
103/2006/ND-CP quy dinh chi tiét va hudéng dan
thi hanh mot s6 diéu ciia Luat SHTT vé s¢ hitu
cong nghiép; Nghi dinh sé 105/2006/ND-CP
huéng dan Luat SHTT vé bao vé quyén s hiru
tri tué va quan Iy nha nude vé SHTT; Nghi dinh
99/2013/ND-CP quy dinh xir phat vi pham hanh
chinh trong linh vuc s¢ hitu cong nghiép. .. bdi cac
nghi dinh trén di duoc sira ddi, bd sung rat nhiéu
14n va c6 nhiéu diém chua tuong thich véi cac quy
dinh méi trong Luat SHTT stra ddi, bd sung nam
2022 lién quan dén dbi tuong sang ché va KDCN
ciing nhu cac d6i tuong quyén SHTT khac.

Thir hai, nén bd sung diéu kién danh gia tinh
méi cia KDCN trong vin ban huéng dan dudi
luat (bd sung diém 35.7 Thong tu 01/2007/TT-
BKHCN vé danh gia tinh méi cia KDCN theo
quy dinh tai Piéu 65 cta Luat SHTT) phu hop
voi stra doi tai khoan 4, Diéu 13 theo Lut sia
d6i, bd sung ciing nhu tvong thich véi EVFTA &
quy dinh tai Diéu 12.35 va khoan 1, Piéu 25 cua
Hiép dinh TRIPS theo hudng:

“Mot kiéu dang chtra dung trong mot san
pham 13 bd phan ciia mot san pham phirc hop chi
dugc xem la c6 tinh méi khi b phan do, néu
dugc lap vao san pham phirc hop, van nhin thdy
dugc trong qué trinh st dung thong thuong cua
san pham phuc hop d6 va dap ung diéu kién vé
tinh moi va nguyén gbe.

Str dung thong thuong dugc hidu 13 viée sir
dung béi nguoi sir dung cudi ciing, khong bao gdbm
viéc bao tri, cung cép dich vu hoac stra chira”.

Thir ba, vé diéu kién tinh méi cia sang ché
tai diém b, trong khoan 1, Piéu 60 dugc bd sung
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moi trong Luat SHTT sua d6i, bod sung nam
2022. Bé tuong thich véi diéu chinh méi vé “tinh
moi” trong don dang ky sang | ché khac dung lam
dbi chimg cho nhiing sang ché tuong tu tlep theo,
cac van ban hudng din dudi luat vé thim dinh
tinh mai sang ché khi xét don da “Bi boc 16 trong
don dang ky sang ché khac c6 ngay ndp don hoic
ngay uu tién sém hon nhung dugc cong bd vao
hodc sau ngay nop don hodc ngay uu tién cia
don dang ky sang ché d6”. Can hiéu theo hudng
tlr chdi tat ca cac don ndp mudn hon ké ca trong
tinh hudng don ndp dau tién co thé bi tir chdi do
khong “dap ung cac diéu kién dé duoc cap vin
bang bao hd” (nhu mot ngoai 16 tai khoan 1, Diéu
90 Luat SHTT) thi sang ché d6 déu mat tinh méi.
Ngoai 16 nay chi ap dung trong truong hop xeét
tinh mai voi ddi tugng sang ché khong ap dung
cho d6i tugng KDCN hay nhén hiéu.

Thit i, cin ¢6 hudng dan cu thé trong vin
ban dudi luat vé danh muc, linh vuc sang ché ap
dung quy dinh kiém soat an ninh dbi véi sang
ché trude khi ndp don ding ky & nudc ngoai tai
Diéu 89a. Bén canh d6 can vién din cu thé pham
vi duoc phep ap dung bién phap kiém soat an
ninh d6i v6i mot sb truong hop dic biét nhu:
sang ché 1a két qua hop tac giita cic nha sang ché
trong nudc va nudc ngoai (cac vién nghién ciu
& nudc ngoai hodc cic nha sang ché riéng 18);
hay nhing “sang ché duoc tao ra khong tai Viét
Nam” hoac mot phﬁn két qua tai Viét Nam de
doa an ninh Viét Nam c6 thudc déi twong kiém
soat sang ché trong trudong hop nay.

Ngoai ra, thoi gian thong qua kiém soét an
ninh déi véi sang ché de ndp don dang ky ra
nudc ngoai can rut ngan thoi gian nay thay vi
phai sau 6 thang nhu quy dinh tai Diéu 23.b.
Nghi dinh 122/2010/NB-CP Sira d6i, b6 sung
Nghi dinh s6 103/2006/ND-CP diéu nay gy can
tré rt 16n cho viée khai thac thuong mai hoa
séng ché va bao ho sang ché ra nudc ngoai.

Thir ndm, mic du Luat SHTT stra doi, bo
sung nam 2022 da chinh thirc duoc thong qua,
tuy nhién nhom tac gia cling dé xuat trong nhirng
l4n stra ddi, bd sung tiép theo can cai thién murc
thu lao, chinh sach wu di cho tac gia sang ché,
KDCN st dung ngan sach nha nudc (khong nén
khdng ché muc ti da). Tham khéo tai cac nudc

phat trién muc thu lao danh cho tac gia sang ché
tbi thiéu 1/3 ban quyen sang ché va ty 18 nay s¢
cao hon dbi v6i 1an chuyén nhuong sang ché dau
tién ciing nhu di kém céac khoan phuc loi khuyén
khich trong subt qua trinh R&D. Vi du, tai Pai
hoc Brown, Hoa Ky tir nam 1981 dén nim 2005
d3 cho cac nha sang ché 50% trong sé 100.000
d6 la thu nhap rong tir gidy phép dau tién 1a thu
nhap ca nhan, 25% ciia bat ky thu nhap rong nao
tir 100.000 dén 1 tridu d6 la va 20% thu nhap
rong vuot qua 1 triéu do la [10]. Tai cac nudc
dang phat trién trong d6 c6 Viét Nam mac du co
nhitng kho khin hon vé diéu kién kinh té va chi
phi dau tu nhung can c6 nhing diéu chinh phu
hop dé thuc day ning luc nghién ctru va chuyén
giao cong nghé cuia cac nha sang ché.
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