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Quy dinh vé dong pham trong Bo luat Hinh sy nam 2015,
stra d6i bo sung nam 2017 va nhiing van dé thuc tién dit ra

Nguyén Kim Chi”

Truong Dai hoc Ludt Ha Néi, 87 Nguye;n Chi Thanh, Do”'ng Da, Ha Noi, Viét Nam

Nhén ngay 15 thang 01 ndm 2024
Chinh stra ngay 14 thdng 6 nam 2024; Chap nhan dang ngay 25 thang 12 nam 2024

Tém tit: Toi pham dugce thyc hién dudi hinh thirc ddng pham luén giy ra hau qua 16n cho x hoi.
Ddng, thoi viée trdn tranh, che gidu cac t6i pham nay ciing d& dang hon va kha ning dé cac co quan
chirc nang phat hién khé hon. Vi véy, trén co s& danh gia thyc trang quy dinh vé dong pham trong
B6 luat Hinh sy ndm 2015, stra d6i b6 sung ndm 2017 (sau day viét tat 1a Bo luat Hinh sy ndm 2015),
bai viét 1am rd hon mot sd van dé 1y ludn vé dong pham va dé xuat giai phap cho nhitng van dé thuc
tién dat ra cép bach trong giai doan t6i. Nhiing giai phap nay gop phém xay dung Co s& phap 1y viing
chic nhdm d4u tranh phong ngira va chéng t6i pham dudi hinh thirc ddng pham va dang dic biét ciia

ddng pham - “pham t6i ¢o t chirc”.

Tir khéa: Toi pham, d@)ng pham, pham tdi c6 td chirc, Bo luat Hinh su.

1. Nhan thirc khoa hoc vé dong pham
1.1. Khdi niém dong pham

Pdng pham la truong hop trong vu an hinh
su ¢6 hai ngudi trd 1én dap tng diéu kién vé chu
thé ctia toi pham cd ¥ clng tham gia vao viéc
thuc hién mot hay nhiéu toi pham do cb y.

Thuec té, t6i pham dugc thuc hién dudi hinh
thirc ddng pham ludn co6 kha niang gay ra hau qua
16n cho x4 hdi, ddng thoi viée che ddy, trén tranh
ciing d& dang hon, ciing nhu kha ning dé cac co
quan chtic nang phat hién khé hon khi nhém
tham gia da co ké hoach, chuan bi, ban bac va

" Téc gia lién hé.
Dia chi email: nguyenkimchi.law@gmail.com
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1 Can lvu y 1a mac di Bo luat Hinh sy nam 2015 (sira
d6i, bo sung nim 2017) khong thé hién 1o déng pham
do6i v6i phap nhén (thuvong mai), nhung diém a khoan
1 Diéu 85 vé “Céc tinh tiét ting ning trach nh1em hinh
su 4p dung ddi v6i phap nhan thwong mai” néu: 1.

Chi cac tinh tiét sau diy moi 1a tinh tiét ting ning

lén phuong an tdi wu dé thuc hién. Vi vay, viéc
chu dong dau tranh phong ngira va chong toi
pham dugc thyc hién dudi hinh thue déng pham
va dang dic biét ctia dong pham c6 mirc d6 nguy
hiém cao cho x3 hoi - “pham toi c6 td chirc” ludn
1a doi hoi cap bach va can thiét [1].

1.2. Cac ddu hiéu khach quan va chii quan cia
dong pham

Ly luan va thuc tién xét xir da chi ra cac dau
hi€u khach quan va chi quan cia dong pham
dugc thira nhan chung nhu sau:

1.2.1. D4u hiéu khach quan

trach nhiém hinh sy: a) Cau két voi phap nhéan thuong
mai khac dé pham t6i...”, vi vay khai niém trén van
la nghién ctru can c trén co s¢ B luat Hinh sy ndm
2015, con vé mit 1ap phap, rd rang nghién ctru bd
sung trong khai niém déng pham hodc xay dung mét
didu luat vé dong pham cua phap nhan thuong mai
hoic 1y giai cum tir “ngudi” & day bao gdm ca nhan
va phap nhan thwong mai. Téc gia s& kién nghi vé noi
dung nay ¢ muc 3.
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i) Co su tham gia cua it nhat hai nguoi tré 1én
dap ung di didu kién vé chii thé cia toi pham vao
viée thuc hién mot hodc nhiéu toi pham

Pay la dic diém phan anh “quy mo” cia
d6ng pham va khong thé thiéu khi xac dinh dong
pham. Ngoai ra, nhitng nguoi tham gia thyc hién
t6i pham trong dong pham déu phai dap tmg du
diéu kién vé chu thé cua toi pham. Luu ¥, truong
hop nao trong cdu thanh toi pham c6 doi hoi dau
hi€u dac biét thi riéng nguoi thyc hanh phai co
thém dau higu “chu thé dic biét” (vi du nhu toi
tham 6 tai san hay t6i nhan hoi 10,... thi riéng ddi
v6i nguoi thue hanh phai co dau hiéu “co chiic
vu, quyén han”).

i) Co sy cung chung lién hiép (hay lién két,
phéi hop, hop tac) hanh dong cta nhitng ngudi
tham gia vao viéc thyc hién mot hodc nhiéu toi
pham

Pay la dic diém phan anh su cung chung
hanh dgng cua nhiing ngudi tham gia vao viéc
thuc hién mot hodc nhiéu tdi pham, tir d6, nham
dat duoc két qua pham t6i thong nhét [2].

1.2.2. D4u hiéu chu quan

i) Co su cung cb y trong nhitng ngudi
dong pham

bic diém nay c6 tinh bét budc va dic trung
clia dong pham va tuong tu nhu dic diém vé
“quy md” thudc khach quan thi dic diém chu
quan nay ciing vay, néu thiéu s& khong c6 dong
pham: V& 1y tri, mdi ngudi dong pham déu nhan
thire duge hanh vi ctia minh c6 tinh chat nguy
hiém cho x3 hoi, nhan thirc dugc hau qua nguy
hiém cho xd hoi ciia hanh vi d6 va giita nhirng
ngudi ddng pham déu phai biét dugc hoat dong
pham tdi cia 1an nhau va cac nguoi ddng pham
cung hanh dong (hodc tham gia) v4i minh; con
vé y chi, méc du nhan thirc dugc cung nhau nhu
véy, song nhirng cac ngudi dong pham van thuc
hién hanh vi cia minh vi hg mong mudn ¢6 hoat
dong pham toi chung, két qua chung, c6 mong
mubn hoidc c6 y thirc dé mic cho hau qua xay ra.

i) Muc dich pham t6i - két qua chung va cudi
cling déu dugc nhitng nguoi trong dong pham
mong mudn théng nhat phai dat dugc

Pay 1a dic diém phan anh mdi ngudi dong
pham cé thé co dong co khac nhau, nhung muc
dich pham t6i 1a két qua chung thi nhiing ngudi
trong dong pham déu mudn. Luu ¥, trudng hop
déng pham cac toi pham doi héi c6 muc dich
pham t6i 1a d4u hi¢u bat budc, thi nhimg ngudi
ddng pham ciing phai c6 cing muyc dich pham toi
d6 (hoidc tiép nhan muc dich pham toi d6) [3, 4].

2. Quy dinh vé dong pham trong B luat Hinh
sw nam 2015

2.1. Pinh nghia phép Iy vé dong pham

Nam 1985, Quéc hoi ban hanh Bo luat Hinh
su dAu tién cta nudc ta - phap dién hoa luat hinh
su 1an thir nhét. Khoan 1 Didu 17 B6 luat Hinh sy
nam 1985 dé quy dinh: “Hai hodc nhiéu nguoi c¢b
y cung thyc hién mot tdi pham la dé)ng pham”.

Dén phap dién hoa luat hinh sy lan the hai -
Bo luat Hinh sy nam 1999, co quan 1ap phap tiép
tuc ké thira quy dinh vé& ddng pham ctia nim 1985,
ddng thoi tach quy dinh vé& quyét dinh hinh phat
trong dong pham dé xay dyung thanh mét diéu doc
lap (Piéu 53).

Va dén phap dién héa luat hinh sy 1an tht ba
- Bo luat Hinh sy nim 2015, khoan 1 Piéu
17 quy dinh: “Pdong pham 13 trudng hop c6 hai
ngudi tré 1én ¢ ¥ cung thuc hién mot tdi pham”.
Tuy nhién, mot diém méi quan trong trong chinh
sach hinh sy 1a Bo luat Hinh sy nam 2015 da bd
sung thém chu thé cua toi pham 1a “phap nhan
thwong mai” va c6 quy dinh tinh tiét ting ning
trach nhiém hinh sy ddi voi phap nhan thuong
mai - “cau két v6i phap nhan thwong mai khéc
dé pham t6i” (diém a khoan 1 Diéu 85) nhung lai
chua thé hién rd van dé nay.

2.2. Nhitng logi nguwoi dong pham

Cin cir vao tinh chét sy tham gia ctia mdi
nguoi vao viéc thuc hién toi pham, biéu 17 Bo
luat Hinh sy ndm 2015 di chia ra thanh bén loai
nguoi dong pham - nguoi thyc hanh, ngudi t6
chtre, nguoi x0i giuc va ngudi giup suec.
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2.2.1. Nguoi thuc hanh

Ngudi thue hanh 1 ngudi truc tiép thuc hién
toi pham.

Truc tiép thyc hién tdi pham la viéc nguoi
pham t6i tryc tiép thuc hién hanh vi nguy hiém
cho xa hdi trong mat khach quan cua tdi pham
nhu: truc tiép nhén tién héi 16, truc tiép cAm sung
ban ngudi khac,... Cho dit quy md cua tdi pham
l6n hay nhd, gian don hay phirc tap (pham tdi co
t6 chirc) thi phai c6 ngudi thuc hanh (hodc dong
thuc hanh) va ngudi thuce hanh dong vai tro “trung
tdm” trong qua trinh thuc hi¢n toi pham [5]. NOi
cach khéc, thiéu hanh vi cta ngudi thuc hanh thi
khong c6 dong pham [6]. GS. TS. Nguyén Ngoc
Hoa goi hanh vi pham toi “tryc tiép” 1a hanh vi
pham t6i “gdc” [7] va ciing liét ké cac dang hanh
vi pham t6i khac va goi la “hanh vi phai sinh”,
trong d6 c6 hanh vi tac dong truc tiép dén viéc
thuc hién hanh vi pham tdi cua t6i cu thé, gém
hanh vi t6 chtrc, hanh vi xai giuc va hanh vi giup
suc cho viéc thyc hién hanh vi pham tdi cua toi
cu thé” [7].

Thuc tién, nguoi thuc hanh dugc thé hién
dudi hai dang sau dugc thtra nhan chung: Nguoi
truc tiép thyc hién t6i pham (da néu) hodc nguoi
st dung mot nguoi khac trong khi ho chua
(khong) du diéu kién vé chu thé cua toi pham
(tudi chiu trach nhiém hinh sy va tinh trang ning
Iic trach nhiém hinh sy) nhu 14 c6ng cu dé thuc
hién tdi pham, thi nguoi st dung chu thé trén
phai chiu trach nhiém hinh sy véi vai tro 1a nguoi
thuc hanh ¢ dang tha hai (nhung chua dugc ghi
nhén trong B luat Hinh sy nam 2015 hi¢n hanh
vé ndi dung nay) [5].

2.2.2. Nguoi to chire

Ngudi td chirc 1a ngudi cha muu, cam dau,
chi huy viéc thuc hién tdi pham.

Trong vu an déng pham, ngudi t6 chirc ¢6 thé
¢6 nhitng hanh vi nhu: dé xut, néu, khoi xuéng
viéc pham t9i; xdy dung ké hoach thyuc hién va
kich ban che gidu toi pham; khuyén khich, chao
moi nguoi khac cung thuc hién tdi pham; giao
nhiém vu va diéu phéi phan cong cho timg nguoi
déng pham;... [5]. Thuc tién tuy thuoc vao “quy
mb” ma ngudi to chure co thé dong ca ba vai tro la
nguoi chi muu, cam dau, chi huy viéc thuc hién

to1 pham hodc ho chi thuc hién mét trong céc vai
trd twong tng trén, con vai trd khac do moi nguoi
dong pham khac dam nhiém [5].

2.2.3. Nguoi xti giyc

Nguoi xui giuc 1a ngudi kich dong, du dd,
thuc day ngudi khac thyc hién toi pham.

O déy, hanh vi ctia nguoi xti giuc chi duge
coi 1 ngudi dong pham trong vu an khi hanh vi
xui giuc ctia cha thé c6 lién quan truc tiép va mat
thiét dén toan bd hoat dong pham tdi ctia nhitng
nguoi dong pham khac (c6 mdi quan hé 1an nhau
trong dau hiéu cung c¢d ¥). Trude khi bi xui giuc,
mot nguoi nao dé chua c6 y dinh pham tdi, vi co
nguoi khéc xui giuc nén ho méi “ndy sinh”, sau
d6 tiép dén 1a thuc hién hanh vi pham tdi... v6i
cac thua doan da mo ta (kich dong, du do, lira gat,
cudng ép,...). Dudi goc 3o thuc tién, nha hoat
dong thuce tién lau nam, ThS. Pinh Vin Qué da
viét: “hanh vi x0i giuc phai cu thé, tirc 13 ngudi
XUi giuc phai nham vao toi pham cu thé va ngudi
pham t6i cu thé, néu chi ¢6 10i ndi ¢6 tinh chat
thong bao hodc goi y chung chung thi khong phai
la ngurdi xti giuc va khong phai chiu trach nhiém
hinh sy vé hanh vi pham tdi cia ngudi thuc hién
toi pham...”[8].

2.2.4. Nguoi giup suc

Nguoi gitp sirc 13 nguoi tao nhimg didu kién
tinh than hodc vat chit cho viéc thuc hién toi pham.

Nguoi giup stc va vai trd cua nguoi nay
cling thé hién mtrc 6 nguy hiém cho xa hoi cua

t6i pham, néu khong c6 ngudi gitp stre thi nguoi

thue hién t61 pham s€ gép kho khan. Giap sirc ¢6
thé bang cach thic khac nhau nhu: cung cip
cong cu, phuong tién pham tdi (cho mugn dao,
stng, xe may,...) nhung co thé chi 1a huéng dan
céch thoat than trong qué trinh thyc tién (chi 16i
thoat hiém hodc khic phuc nhiing diéu kién kho
khin hodc cach x6a dau vét,... Con hanh vi tao
nhing diéu kién vé tinh than thudng duoc biéu
hién nhu htra hen s& che gidu hodc hira ban phat
cho ngudi pham toi mot 1oi ich tinh than nao do.
Luu ¥, du c6 tao diéu kién tinh thin hay vat chat
cho viéc thuc hién tdi pham thi hanh vi d6 cling
chi tao diéu kién d& dang hon cho viéc thuc hién
t6i pham chir nguroi nay khong tryc tiép thyc hién
t61 pham nhu ngudi thyc hanh.
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2.3. Pham (i ¢6 t6 chirc

Pham t0i ¢6 t chure 13 hinh thirc dong pham
c6 su ciu két chat ché, ban bac, phan cong cu thé
gitra nhiing nguoi cung thuc hién tdi pham.

“Pham t0i ¢ t6 chirc” 12 mot hinh thirc df)ng
pham dac biét, doi héi phai cod sy cau két chat
ché gitra nhirng nguoi cung thuc hién toi pham.
Nghi quyét s 02/HDTP ngay 16/11/1988 cua
Ho6i ddng Tham phan Toa 4n nhan dan ti cao
huéng dan bo sung Nghi quyét sé 02/HDTP
ngay 05/01/1986 (da hét hiéu luc) di luu y su
khac nhau gitra pham t6i co td chuc va truong
hop dong pham:

- Trong pham t6i c0 t6 chirc va nhimg truong
hop dong pham khac déu phai c6 tir 02 ngudi tro
Ién ¢ y cung tham gia pham toi Va ¢6 su nhat tri
ctia nhitng ngudi cling thyuc hién t6i pham. Néu
cuing thuc hién t6i pham ma khdng c6 su nhét tri
thi khdng phai 1a dong pham, vi du: Nhiéu nguoi
cung vao héi cua ¢ mot nha bi chay, nhung khdng
6 ban bac trude hoac xUi giuc nhau pham toi.

- N6i chung, trong céc truong hop dong
pham nhitng ngudi pham tdi thuong ¢ ban bac
trudce va sy phan cong thyc hién toi pham, nhung
khong phai bét cir truong hop nao cé ban bac
true va 6 phan cdng thuc hién toi pham déu la
pham t6i €6 t6 chtrc, Vi pham t6i €6 t6 chirc phai
c6 su cAu két chat ch& giira nhitng ngudi cling
thuc hién t6i pham. Vi vay, néu viéc thuc hién
toi pham gian don, khéng doi hoi phai ¢ su tinh
toan va chuan bi k¥ cang, chu dao thi khong phai
1 pham toi c6 to chirc, vi du: Hai thanh nién
mudn ¢4 tidu tiéu, nén ri nhau di an cip xe dap,
khi gip nguoi dé xe so ho da phan cong mot
nguoi canh gac va mot nguoi lay xe,...

2 An 1 56 01/2016/AL huéng dan nhu sau “Trong vu
an c6 dong pham, néu chimg minh duoc y thirc chi
guan cta ngudi chu muu 1a chi thué ngudi khac gay
thuong tich cho ngui bi hai ma khéng ¢6 ¥ dinh tudc
doat tinh mang cua ho (nguoi chit muu chi yéu cau
gay thuong tich & chan, tay ctia ngudi bi hai ma khéng
yéu cau tan cong vao cac phan trong yéu cia co thé
c6 kha ning dan dén chét nguoi); ngudi thuc hanh
cling da thuc hién theo diing yéu cau cia ngudi cha
muru; viéc nan nhan bi chét nim ngoai y thirc cha quan

2.4. Cac nguyén tdc xdc dinh trach nhiém hinh
su trong dong pham

2.4.1. Nguyén tic chung - nhitng ngudi dong
pham phai chiu trach nhiém hinh sy chung veé
toan bd toi pham da xay ra

Nguyén tic ndy xuat phat tir dau hiéu khach
quan, vi dong pham v& tinh chat lién két hanh vi
cung thyc hién mot toi pham, hanh vi ctia moi
ngudi ddng pham déu 1 nguyén nhin gay ra hau
qua chung. Ngoai ra, nhitng nguoi dong pham
déu bi truy td, xét xtr vé mot toi pham ma ho da
thuc hién, déu bi ap dung hinh phat ctia tdi pham
ma tit ca nguoi dong pham da cing thuc hién,
déu phai chiu trach nhiém vé tinh tiét ting ning
trach nhiém hinh sy néu co, déu bi ap dung
nguyén tic chung vé thoi hiéu truy ciru trach
nhiém hinh su, nguyén tdc xac dinh hinh phat...
trén co so chung. VAan dé trach nhiém hinh sy
chung trong ddng pham ciing dugc hudng dan tai
An 18 s6 01/2016/AL [9]2.

2.4.2. Nguyén tic riéng - Mdi ngudi dong
pham phai chiu trach nhiém hinh sy doc lap vé
viéc cung thuc hién toi pham

Trach nhiém hinh sy doc lap vé viéc cing
thuce hién toi pham & chd: mirc d6 nguy hiém cua
hanh vi pham t6i dén dau thi nguoi pham t6i phai
chiu trach nhiém dén d6, khdng “binh quan héa”
[10]. Nguyén tic la ngudi dong pham nay khéng
phai chiu trdch nhiém hinh su vé su vuot qua cua
ngudi dong pham khac (khoan 4 Piéu 17). Pic
biét, nhitng tinh tiét giam nhe, ting ning trach
nhiém hinh sy nao dugc &p dung riéng véi nguoi
dong pham nao c6 tinh tiét d6. Clng véi do, nhu
da d& cap, riéng ddi v6i nhitng t6i pham doi hoi
chu thé t6i pham phai cd ddu hiéu dic biét (t6i

cua nguoi chi muu thi ngudi chi muu phai chiu trach
nhiém hinh sy vé t6i “C y gay thuong tich” vai tinh
tiét dinh khung 1a “gdy thwong tich dan dén chét
ngudi”. Nhu vay, nhitng ngudi dong pham phai chiu
trach nhiém chung vé toan bo toi pham da xay ra.
Ngudi chu muu, nguoi thue hanh déu bi truy t6, xét
X vé mot toi pham ma ho da thuc hién, déu bi ap
dung hinh phat cua t6i pham ma tit ca ngudi ddng
pham da cung thyc hién,
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pham c6 chu thé dic biét) thi chi doi hoi bat budc
nguoi thue hanh ¢6 dau hiéu chu thé dic biét. Van
dé tréach nhiém hinh sy déc 1ap ciing duoc hudng
dan tai An 18 s6 17/2018/AL [11]°.

2.5. Nhitng hanh vi lién quan dén téi pham cdu
thanh cac toi pham doc lap

Nhitng hanh vi lién quan dén t6i pham cau
thanh céc t6i pham doc 1ap bao gém hanh vi che
giéu tdi pham va khong to giac toi pham, dugc
nhan thirc nhu sau:

2.5.1. Che gi4u t6i pham

Che gidu toi pham 14 viéc mot nguoi khong
htra hen trudce, nhung sau khi biét toi pham dugc
thuc hién da che giéu nguoi pham toi, dau vét,
tang vat cua tdi pham hodc c6 hanh vi khac can
tr¢ viéc phat hién, diéu tra, xir Iy ngudi pham t6i
va phai chiu trach nhiém hinh sy vé nhiing
truong hop trén co sé chung do Bo luat Hinh su
quy dinh.

Can luu Y 12 chinh sach hinh sy ctia Nha nuéce
ta néu rd: nguoi che gidu toi pham 1a 6ng, ba, cha,
me, con, chau, anh chi em rudt, vo hoac chéng cua
nguodi pham tdi khong phai chiu trach nhi€ém hinh
su theo quy dinh do B0 luét Hinh sy quy dinh, trir
truong hop che gidu cac toi xAm pham an ninh
qudc gia hodc t6i dic biét nghiém trong khac quy
dinh tai Diéu 389 B luat Hinh su nam 2015.

2.5.2. Khong t6 giac toi pham

Khéng t6 giac toi pham 1a viéc mot nguoi
biét 5 toi pham dang duogc chuén bi, dang dugc
thuc hién hodc da dugc thuc hién ma khong td
giac va phai chiu trach nhiém hinh sy vé nhiing

3 An1é s6 17/2018/AL huéng dan nhu sau: Chi vi mau
thuén nho trong sinh hoat, cic ddng pham di ri nhau
danh dan mit bi hai. Khi thyc hién toi pham, nguoi
thuc hanh ding ma tiu chém lién tiép vao ving dau,
mat, chan, tay cua bi hai; viéc bi hai khong chét 1a
ngoai y muén chu quan ctua nguoi thuc hanh. Nguoi
xui giyc khong c6 mat khi ngudi thye hanh thyc hién
t0i pham, khong biét viéc nguoi thyc hanh sir dyng
mé tau chém vao nhimng ving trong yéu trén co thé b
hai nhung d dé méc cho hau qua xay ra.. Truong hop
nay, nguodi thuc hanh phai bi truy ctu trach nhiém
hinh sy vé& t6i “Giét ngudi” voi tinh tiét dinh khung 1a

trudng hop trén co sé chung do Bo luat Hinh su
quy dinh.

Tuong tu, chinh sich hinh sy ciia Nha nuéc
ta néu o, nguoi khong to giac 1a ong, ba, cha,
me, con, chau, anh chi em rudt, vg hodc chong
cua nguoi pham tdi khong phai chiu trach nhiém
theo quy dinh tai khoan 1 Diéu nay, trir truong
hop khong té gidc cic t6i xAm pham an ninh
qudc gia hodc toi dic biét nghiém trong khac quy
dinh tai Piéu 389 B6 lut Hinh sy nam 2015.

Ngoai ra, c6 mot truong hop dac biét khac,
B0 luét Hinh su ndm 2015 con quy dinh nguoi
bao chita khong phai chiu trach nhi€ém hinh sy
theo quy dinh tai khoan 1 Diéu nay trong trudng
hop khong t6 giac t6i pham do chinh ngudi ma
minh bao chita da thuc hién hoac da tham gia
thue hién ma ngudi bao chita biét dugc khi thuc
hién nhiém vu bao chira, trir truong hop khong
t6 giac cac t6i xam pham an ninh qudc gia hodc

toi pham ddc biét nghiém trong khac quy dinh tai
Diéu 389 B¢ luat Hinh sy nim 2015.

3. Nhikng van dé thyc tién dit ra khi thi hanh
quy dinh vé dong pham trong B¢ luat Hinh sy
nam 2015 va dinh huéng gidi phap khac phuc

Trén co s¢ nghién ctru mot s6 van dé 1y ludn
vé ddng pham, danh gia thyuc trang quy dinh cua
Bo luat Hinh sy nim 2015 vé dong pham, ciing
nhu xuat phat tir thyc tién, tac gia nhan thiy c6
nhitng van dé thuc tidn dat ra khi thi hanh quy
dinh vé& dong pham trong Bo luat nay va dé xuat
dinh hudng giai phap khic phuc nhu sau:

“C6 tinh chat con db6”. Ngudi xui giuc bi truy ctru
trach nhiém hinh sy vé t6i “Giét nguoi” nhung khong
bi 4p dung tinh tiét dinh khung “C6 tinh chit c6n d6”.
Nhu vay, nguoi xui giuc khong phai chiu trach nhiém
vé hanh vi vuot qua cua ngudi thyc hanh. Béi vi ho
khong biét vé hanh vi ma ngudi thuc hanh da thyc
hién qua yéu cau. Tinh tiét dinh khung ting ning chi
ap dung riéng ddi voi ngudi co hanh vi vuot qua nay.
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3.1. Dinh nghia phap ly vé dong pham va vin dé
dong pham trong phdp nhdn thuwong mai pham t0i

3.1.1. Pinh nghia phap 1y vé dong pham

Khoan 1 Diéu 17 B¢ luat Hinh sy ndm 2015
dinh nghia: “Péng pham la truong hop c6 hai
nguoi tro lén co ¥y cung thuc hién mot toi pham”
tuy nhién, khai niém ndy van chwa phan 4nh ba
ndi dung sau:

i) Cum tr “cung thyc hién” mdi phan anh
truong hop déng pham don gian va vai trd ¢ day
chu yéu 1a nguoi “dong thuc hanh” chir chua thé
hién vai tro tham gia cia cac loai ngudi dong
pham khac con lai (ngudi to chire, ngudi xui giuc
va ngudi gitp strc) trong khi thue té, tiy vao quy
mod cua toi pham, ho chi “cung tham gia thuc
hién” (theo cach goi ctia GS. TSKH. Lé Van
Cam) [12], nhu mot ngudi dang sdng & My ¢o
thé dung tién thué mot nguoi ¢ Viét Nam giét
mot nguoi nao do, 1o rang, ho chi cung tham gia
thuc hién, chir khong truc tiép “cung thyc hién”.

A 20

it) “Cung thuc hién mot toi pham” can duoc
néu rd & day 1a mot hodc nhiéu toi pham, dong
thoi mot hoac nhiéu t6i pham nay phai do ¢ ¥,
con néu toi pham nay do vo ¥, thi dwong nhién
khong thé c6 déng pham du cung thyc hién mot
toi pham,...

3.1.2. V& vin d& ddng pham ddi véi phap
nhan thuong mai

Mac du B¢ ludt Hinh sy nam 2015 khong
quy dinh rd nhung tai diém a khoan 1 Diéu 85 vé
“Céc tinh tiét ting nang trach nhiém hinh sy ap

4 Chang t6i tan thanh véi quan diém cua Ludt su,
PGS.TS. Pham H6ng Hai khi quan niém: “maéc du la
thuc thé triru twgng nhung phap nhan dugc con ngudi
1ap ra va hoat dong cta n6 (hanh vi khach quan) chi
¢6 thé thyc hién duoc thong qua nhitng con ngudi cu
thé. Nhitng con nguoi d6 hodc 1a chi huy, 1anh dao
hodc 1a dai dién ctia phap nhan. Khi nhitng nguoi nay
thuc hién nghia vu hodc nhiém vu ctia phap nhén thi
y chi va hanh vi ctia ho dugc coi 1a y chi va hanh vi
ctia phap nhan” [13, tr. 16]. Ngoai ra, Didu 75 B6 luat
Hinh sy ndm 2015 da quy dinh vé bbn didu kién chiu
trach nhiém hinh sy cua phap nhan thuong mai, c6 dé
cap dén ba diéu kién - hanh vi pham t6i duoc thuc

dung d6i v6i phap nhan thuong mai” trong Bo
luat Hinh sy nam 2015 néu: “1. Chi céc tinh tiét
sau ddy méi 1a tinh tiét ting ning trach nhiém
hinh sy: a) Cau ket V0’1 phép nhén thuong mai
khac dé pham t6i...”, vi vay can bo sung trong
khai niém dong pham hodc xay dung mot diéu
ludt vé dong pham cta phap nhan thuong mai
hoic 1y giai cum tir “nguoi” ¢ day dugc hiéu 1a
c4 nhan va phap nhan thuong mai [2] dé 1am rd
ba truong hop ddng pham giita ca nhan voi ca
nhan, cd nhan v&i phdp nhan thuong mai va gitra
phép nhan thuong mai vdi nhau [13]4.

3.2. Nhitng loai nguwoi dong pham va vin dé tu
y nwa chung cham diet viéc pham tgi trong
dong pham

3.2.1. Nhimg loai nguoi dong pham

i) GS.TS. Nguyén Ngoc Hoa kién nghi bd
sung thém quy dinh vé nguoi déng thuc hién,
ngudi xui giuc, ngudi gitp sirc va ngudi t6 chirc
thuc hién t6i pham cd y [14]. Tac gia nhan thay
can thiét quy dinh thém va c6 tén goi la ngudi
ddng pham (theo cach kién nghi cua TS. Tran
Quang Tiép) [6].

i) Vé Chuong XIII - “Cac t6i xam pham an
ninh quéc gia”, tac gia nhan thiy nha lap phap
con str dung tén goi “ngudi hoat dong dic lyuc”
(vi du khoan 1 Diéu 109, khoan 1 Piéu 111,...)
nhung chua ¢ vin ban giai thich, nhung ma vé
1y thuyét, day chinh I “ngudi thuc hanh” tham

hién nhan danh phap nhan thwong mai; hanh vi pham
toi dugc thyc hién vi loi ich cta phap nhan thuong
mai; hanh vi pham t6i dugc thuc hién ¢ sy chi dao,
didu hanh hodc chdp thuan cua phap nhan thwong
mai. Nhu vy, rd rang nhitng diéu kién nay vira 1a co
s dé xac dinh hanh vi nao dugc coi 12 hanh vi cta
phap nhan, dong thoi con 1a co sé dé xac dinh 16i cia
phap nhén, tir d6 1am co s, can ctr d&é budc toi phap
nhan thuong mai. Sy thong nhit 1y tri va ¥ chi cua
nhiing ngudi nhan danh phép nhan, dai dién cho phap
nhan thyc hién hanh vi mang lai 191 ich cho phap nhan
s& hop thanh 1y tri va y chi ctia phap nhan thuong mai
nén chinh.
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gia tich cuc vao viéc thuc hién tdi pham nén can
co su ly giai ro [5];

¢) Nhu da d& cap, thuc té, ngudi thuc hanh
dugc thé hién dudi hai dang (truc tiép hodc gian
tiép), song dudi goc do lap phap hinh sy, van de
nay chua duoc diéu chinh, kinh nghiém mot sO
B6 luat Hinh su cac nudce da co diéu chinh c6 thé
tham khao nhu khoan 2 Diéu 33 B0 luat Hinh su
Lién bang Nga niam 1996, sira d6i nam 2010,
2019 [15]....

3.2.2. Van & tu ¥ nira chimg chim dut viéc
pham tdi trong déng pham

Piéu nay dung nhu GS.TSKH. Lé Vin
Cam d4 timg d& cap va dén phap dién hoa luat
hinh sy 14n thir ba - Bo luat Hinh sy nim 2015
chua 1am rd van dé mién trach nhiém hinh sy
do tu y nira ching chidm dirt viéc pham toi ddi
v6i ca ba ngudi dong pham khac bao gom [16]:
Ngudi to chirc, ngudi xti giuc va ngudi giup
strc (tuy nhién, van dé nay di timg duoc hudng
dan tai Nghi quyét sb6 O01/HPTP ngay
19/4/1989 cua Hoi dong Thim phan Toda an
nhan dan tbi cao “Hudng din bd sung viée ap
dung mot sb quy dinh cta B§ luat Hinh su”),
nhung rd rang can thiét phai quy dinh vao B
luat Hinh su dé ap dung théng nhét hodc néu
khong phai c6 van ban huong dan thay thé
Nghi quyét (da néu) [17] vi Nghi quyet nay da
duoc ban hanh tir rat 1au va hudéng dan Bo luat
Hinh sy nim 1985, dén nay van chua c6 vin
ban thay thé khi da ban hanh B6 luat Hinh sy
nam 1999, B6 luat Hinh sy nam 2015.

3.3. Van dé nguyén tic chung trong dong pham
- chiu trach nhiém hinh sy vé cung téi danh

Xac dinh t0i danh trong ddng pham mot
nguyén tic chung dd néu, trong vu an dong
pham, tit ca nhimng nguoi dong pham phai chiu
trach nhiém hinh sy chung vé toan bd tdi pham
da xay ra. Nguyén the nay xudt phat tir dic diém
phan anh d4u hiéu khach quan, vi dong pham vé
tinh chat lién két hanh vi cling thyc hién mot toi
pham, hanh vi cia mdi nguoi ddng pham déu 1a
nguyén nhan gy ra hiu qua chung. Ngoai ra,
nhiing ngudi dong pham déu bi truy td, xét xir vé
mot tdi pham ma ho da thuc hién nhung gitia

nhirg ngudi dong pham cé nguoi lai “chuyén
hoéa toi danh”.

Vi du van dé chuyén hoa to6i pham duogc
hudng dan trong qua trinh xét xir tai Thong tu lién
tich sd6 02/2001/TLT-TANDTC-VKSNDTC-
BCA-BTP ngay 25/12/2001 ctia Toa an nhin dan
ti cao, Vién Kiém sat nhan dan tdi cao, BO Cong
an va Bo Tu phap v& “hudng dan dp dung mot
s6 quy dinh ciia Chwong XIV - Cdc tgi xdm pham
86 hitu trong Bo ludt Hinh sy nam 1999” (da hét
hiéu lyc) quy dinh vé truong hop “hanh hung dé
tau thoat” (diém 6):

1) Pham toi thudc truong hop “hanh hung dé
tdu thodr 1a trudong hop ma nguodi pham t6i chua
chiém doat duoc tai san hodc da chiém doat duge
tai san, nhung bi phat hién va bi bat gitt hodc bi
bao véy bét giit thi di c6 nhitng hanh vi chéng
tra lai nguoi bat giir hodc nguoi bao vay bit giir
nhu danh, chém, ban, x6 ng,... nham tau thoat.

2) Néu nguoi pham toi chua chiém doat duoc
tai san hodc di chiém doat duoc tai san, nhung
da bi nguoi bi hai hodc nguoi khac gianh lai, ma
nguoi pham toi tiép tuc dung vii luc, de doa dung
vii lyc ngay tirc khic tin cong nguoi bi hai hodc
ngudi khac nham chiém doat cho dugc tai san,
thi truong hop nay khong phai la “hanh hung de
tdu thodt” ma da co day du cac dau hiéu ciu
thanh tdi cudp tai san.

Thuc té, ¢6 hai ba ngudi ra nhau di trom cép
tai san, trong d6 hai nguoi vao nha, con mot
nguoi canh, nhung hai nguoi ¢ trong lai thudc
truong hop (2) trén va cung bi truy cru dd mau
thuan véi nguyén tic cung t6i danh trong ddng
pham, din dén cac kha ning sau:

Kha ning tht nhit, da 1a dong pham phai
chiu trach nhiém hinh sy chung - ba ngudi
(trong va ngoai) déu cung vé toi cudp tai san.
Tuy nhién, néu xac dinh nguyén tic cung tdi
danh trong ddng pham, thi x4c dinh t6i danh
cudp tai san ddi voi ngudi ngoai canh gac 1a
khdng chinh xac.

Kha nang thtr hai, hai nguoi bén trong thi
pham tdi cudp tai san, ngudi canh gac bénngoai
thi t0i trdm cz“ip tai san; do cung xam pham nhom
s& hitu, nén van xem la dong pham. Nhu vay,
trong truong hop nay dong pham khong bi triét
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ti€u, nguoi canh gac dinh toi danh 14 trom cép
nhung van l1a dong pham véi hai nguoi thuc hién
hanh vi cudp tai san bén trong.

3.4. Pham t3i c6 t6 chirc

Hién nay, “pham tdi co to chtrc” chi duge
néu ngin gon tai khoan 2 Piéu 17 B6 luat Hinh
su ndm 2015: “Pham tdi 6 to chire 14 hinh thire
ddng pham c6 sy cau két chat ché gitta nhiing
nguoi cung thuc hién t6i pham”. K& tir khi ban
hanh B0 luat Hinh sy nam 1985, B6 luat Hinh su
nam 1999 va gﬁn day la Bo luat Hinh sy nam
2015 nhung van chwa c6 van ban hudéng dan
chinh thtc ap dung vé& vin dé nidy ma van su
dung huéng din tai Nghi quyét s 02/HDTP
ngay 16/11/1988 cua Hoi dong Tham phan Toa
4n nhan dan tdi cao hudng dan bo sung Nghi
quyét s6 02/HDTP ngay 05/01/1986 ciing luu y
su khac nhau gitra pham ti c6 to chtrc va truong
hop dong pham (da hét hiéu luc), vi vay, can co
mot trong cac phuong an xay dung ndi dung
pham tru “toi pham c6 t6 chtre”’[18] dé phan biét
véi “pham tdi co td chirc” véi tu cach 1a mot hinh
thure déng pham dac biét va bd sung vao B9 luat
Hinh sy.

Tom lai, tir nhirng kién giai trén, tac gia cho
rang cac Diéu 16, 17 va mot s6 Diéu khac ¢ lién
quan dén dong pham trong B6 luat Hinh sy nim
2015 va tich hop c6 stra d6i, bo sung ké thira tir
quan diém hop 1y cua mot s6 nha khoa hoc (GS.
TSKH. Lé Vin Cam, GS.TS. Nguyén Ngoc Hoa,
PGS. TS. Trinh Qudc Toan, PGS. TS. Trinh Tién
Viét, TS. Tran Quang Tiép, ThS. Pinh Van Qué)
da dan & trén [2, 4, 5, 8, 13] va tir thyc tién ap
dung [9, 11] nén sira d6i, bd sung nhu sau:

Piéu 16. Ty ¥ nta chimg cham dat viéc
pham t6i

1. Ty ¥ nira chimg cham dut viéc pham toi 1a
tu minh khong thye hién t6i pham dén cung, tuy
khéng c6 gi ngén can.

2. Nguoi thye hanh ty ¥ nira chimg cham durt
viéc pham t6i dugc mién trach nhiém hinh sy vé
toi dinh pham; nhung néu hanh vi thyc té da thuc
hién c6 du yéu t6 céu thanh ctia mot tdi pham

khéc, thi ngudi d6 phai chiu trach nhiém hinh su
vé t0i pham nay.

3. Nguoi to chire, ngudi xdi giuc hodc nguoi
gitip strc trong vu 4n dong pham duge mién trach
nhiém hinh sy néu ho tir bo y dinh pham t6i, chu
ddng, tich cuc tién hanh thue hién cac bién phap
ngan chan viéc thuc hién toi pham dén cung cua
nguoi thyc hanh nén thiét hai cho xa hoi da
khong xay ra (can ctr ndi dung Nghi quyét sb
01/HDTP ngay 19/4/1989 cua Hoi ddong Tham
phan Toa 4n nhan déan t6i cao “Hudng dan bo
sung viéc ap dung mot s6 quy dinh cua Bo luat
Hinh su”).

Diéu 17. Pong pham

1. Ddng pham la trudng hop c6 hai ngudi tré
\én ddp vimg du diéu kién vé chii thé ciia tdi pham
) y cung tham gia vao viéc thuc hién mét hodac
nhiéu toi pham do c6 V.

2. Pham t6i c6 to chirc 1a hinh thirc dong
pham c¢o6 sy cau két chat ché gitta nhiing nguoi
cung thyc hién toi pham dudi mét trong nhiing
hinh thure sau day:

a) Nhitng nguoi dong pham di tham gia mot
t6 chirc pham tdi nhu déang phai, hoi doan phan
dong, bang 6, nhom co nhitng tén chi huy, cAm
dau.

b) Nhitng ngudi dong pham di cing nhau
pham toi nhiéu lan theo mot ké hoach da théng
nhét trudc;

¢) Nhitng ngudi dong pham chi thuc hién toi
pham mot lan nhung da t6 chuc thuc hién toi
pham theo mot ké hoach dugc tinh toan k¥ cang,
chu déo, c6 chuan bi phuong tién hoat dong va
¢6 khi con chuan bi ca ké hoach che giéu to1
pham (cin ctr ndi dung Nghi quyét s6 02/HDTP
ngay 05/01/1986 khi giai thich vé khoan 3 Diéu
20 B luat Hinh sy ndam 1985 vé “Pham t6i c6 td
chue”).

3. Nguoi ddng pham 1a nguoi dap tng du
diéu kién vé chu thé cua toi pham ¢ ¥ cung tham
gia vao viéc thuc hién mot hoac nhiéu toi pham
dochy.

Ngudi dong pham bao gdm ngudi td chirc,
nguoi thyc hanh, nguoi xui giuc, nguoi gitp suc.
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Nguoi thuc hanh 13 nguoi truc tiép thuc hién
t01 pham hodc nguoi gian ti€p sir dung nguoi
chua dua diéu kién vé chu thé cua toi pham.

Nguoi to chirc 1a ngudi cha muu, cam dau,
chi huy viéc thyc hién tdi pham.

Nguoi xui giyc la nguoi kich dong, du do,
thiic day nguoi khac thyc hién tdi pham.

_ Nguoi gitp strc 12 nguoi tao diéu kién tinh
than hodc vat chat cho viéc thyc hién tdi pham.

4. Nguoi déng pham khdng phai chiu trach
nhiém hinh sy v€ hanh vi vuot qua cua nguoi
thuc hanh va truong hop chuyén héa toi danh
gita nhirg ngudi dong pham thi khong anh
huong dén nguyén tic chung xac dinh trach
nhiém hinh su trong déng pham.

Diéu 17a. Péng pham ctia phap nhan thuong mai
~ Hai hay nhiéu phap nhan thuong mai cung
c0 y thuc hiér} mot hodc nhiéu tdi pham do co6 §
duoc coi la dong pham.
Trach nhiém hinh sy ddi véi déng pham
cua phap nhan thuong mai dugc thuc hién trén
co s6 chung.

4. Két luan

Trong thuc tién, toi pham dugc thyc hién
duéi hinh thire ddng pham ludn c6 kha ning gay
ra hau qua 16n cho xa hoi. Vi vdy, trén co so lam
13 mot sd van dé 1y luan, danh gia thyc trang quy
dinh vé déng pham trong Bo ludt Hinh sy nam
2015 hién hanh, tac gia cho rang viéc tiép tuc
hoan thién, stta ddi ché dinh déng pham la rat can
thiét, qua d6, nham tao co s¢ phap 1y viing chéc
cho cac co quan bao vé phap luit va Toa an ddu
tranh c6 hiéu qua phong ngira va chng toi pham
dudi hinh thirc ddng pham va dang dic biét cua
ddng pham - “pham toi ¢ t6 chirc”. Ngoai ra,
trong thoi gian tdi, can c6 nhidu nghién ciru tiép
tuc vé van dé trach nhiém hinh su déng pham,
nhit 13 trong bbi canh toan ciu hoa va Céch
mang COng nghiép 4.0. BSi canh nay dit ra cac
thach thirc, doi hoi nghién ciru mé rong van dé
dong pham ctia phap nhan, pham toi co to chirc
dbi v6i phap nhan hay dong pham cua thuc thé

tri tué€ nhén tao (Al) trong tuong quan véi nguoi
pham t6i [19 - 21].
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