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Nhing truong hop loai trir trach nhiém hinh sy va cac van dé
can tlep tuc nghién ctru trong Luat Hinh sy Viét Nam

Trinh Ptrc Hiéu”

Trwong Pai hoc Ludt, Pai hoc Quéc gia Ha Néi, 144 Xudn Thuy, Cau Gidy, Ha Noi, Viét Nam

Nhén ngay 18 thang 01 nam 2024
Chinh sira ngay 25 thadng 8 nam 2024; Chéip nhan dang ngay 25 thdng 3 nam 2025

Tém tit: Viéc lam rd nhiing trudng hop loai trir trach nhiém hinh sy (TNHS) gitp cc co quan tu
phap c6 thim quyén phan dinh rd ranh giéi phan biét giira t6i pham - phai chiu TNHS va khong phai
12 toi pham - loai trir TNHS, tao co sé dé cc nha lam luat xay dung cac ché dinh c6 lién quan trong
B6 luét Hinh su (BLHS), gop phin dau tranh phong ngira va chong toi pham, ton trong va bao vé
quyén con ngudi va quyén cong dan, phong ngira oan, sai, nham lan ‘phap 1ly”. Vi vay, trén co so
phuong phap phén tich, tong hop va thong ké, bai viét da danh gia tong quan tinh hinh nghién ctru
vé nhitng truong hop loai trir trach nhiém hinh sy, tir d6, chi ra cic van dé can tiép tuc nghién ciru

trong Luat Hinh sy Viét Nam trong giai doan t6i.

Tir khoa: Téng quan tinh hinh nghién ctru, trach nhi¢m hinh sy, loai trir trach nhi€m hinh su.

1. Pit van dé

Chién luoc qudc gia phong, chéng toi pham
giai doan 2016 - 2025 va dinh huéng dén nim
2030 theo Quyét dinh sé 623/QD-TTg ngay
14/4/2016 cua Thu tuéng Chinh pha da nhéan
manh: “Phong, chdng toi pham la mét trong
nhitng nhiém vu trong yéu, cip bach, thuong
xuyén, lién tuc va lau dai nham thyc hién Hién
phap, phap luat va cac vin ban huéng dan thi
hanh, gép phan béao vé cong 1y, bio vé quyén con
nguoi, quyen cong dan, bao vé lgi ich cia Nha
nudéc, quyén va lgi ich hop phép cua to chuc, ca
nhan...”. Dac biét, tai Van kién Dai hoi XIlI cua
Pang khang dinh phuong huéng nhiém vu phéat
trién kinh té - x4 hoi trong giai doan 2021 - 2025
phai chi trong tiép tuc ddy manh ddu tranh
phong, chéng toi pham va té nan xa hoi [1]. Hé
théng phap luat hinh sy can duoc tiép tuc hoan
thién, chd trong chat lwong va tinh kha thi cua
phap luat. Do d6, nham dat duoc hiéu qua cao
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trong cong tac phong ngtra va dau tranh chéng
t6i pham, viéc hoan thién hé thong phap luat hinh
su dong bo, nhat quéan, phu hop vai tinh hinh
thuc tién cua Viét Nam va xu huéng chung cua
cac qudc gia trén thé gidi, ciing nhu tién hanh
nghién ciru mét cach tong thé, toan dién céc véan
dé lién quan dén toi pham va TNHS trong Luat
Hinh su 1a rat can thiét. Bac biét, viéc nghién
cau, lam ré nhirng truong hop loai trir TNHS
gitip cac co quan nha nudc ¢ tham quyén nhan
thirc su sic hon vé t6i pham, phan dinh rd ranh
gidi phan biét gitra toi pham - phai chiu TNHS
va khéng phai la toi pham - loai trir TNHS, tao
co s& dé cac nha lam luat xay dung céc ché dinh
c6 lién quan trong Phan chung va ciu thanh toi
pham cu thé trong Phan cac t6i pham cua
BLHS, qua do, bao dam trat ty an toan xa hoi,
cac loi ich chung, cling nhu bao vé cac quyén
con ngudi, quyén cong dan, ciing nhu ning cao
hiéu qua cong tac dau tranh phong ngura va
chbng toi pham.
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Thoi gian qua, dac biét trt BLHS nam 2015,
nhitng treong hop loai trir TNHS 1a mét trong
nhitng van dé va 1a déi tuong nghién cau nhan
duoc sy quan tdm nghién ciu boi nhiéu nha khoa
hoc, thyc tién. Mot s van dé Iy luan vé ché dinh
nay cling co ban hinh thanh va di dwoc thdng
nhat vé& nhan thic khoa hoc. Tuy nhién, trong
khoa hoc luat hinh sy Viét Nam vé nhiing trudng
hop loai trir TNHS van chua dugc thdng nhat vé
tén goi, dic diém, co s& va cach phan loai, con
nhiéu quan diém khac nhau hé¢ thdng nhiing
truong hgp nao (danh muc) dugc coi la loai tru
TNHS. Bén canh d6, gitra nghién ctru trong nuéc
va qudc té con do “vénh” nhit dinh trong nhan
thire gitra cac nha khoa hoc va thyc tién vé loai
trir TNHS va mién TNHS khi chu thé khong phai
chiu bat ky hau qua phap 1y nao, co so cua viéc
loai trir TNHS.

Vi vdy, bai viét nay tién hanh téng quan tinh
hinh nghién ciru vi thyc té, tir nim 2002 dén nay
& nudce ta chua co6 mot cdng trinh khoa hoc nao
& cap luan &n tién si luat hoc nghién cau vé
nhing treong hop loai trir TNHS. Trong khi do,
ké tir khi BLHS nam 1999 duoc sira d6i, bo sung
nam 2009 cho téi khi BLHS nam 2015, sira doi
ndm 2017 c6 hiéu luc tir ngay 01/01/2018, chua
c6 mot cdng trinh nao téng két thyc tién ap dung
cac quy dinh caa phép luat hinh sy vé nhiing
truong hop nay, tir d6 danh gia va chi ra cac van
dé can tiép tuc dat ra nghién ctu, qua do, gop
phan nang cao hon nita yéu cau dau tranh phong
ngura va chéng toi pham, ton trong va bao vé
quyén con ngudi va quyén céng dan, phong ngira
oan, sai, nham 1an “phap 1y 1a yéu cau c6 tinh
cap thiét.

2. Tinh hinh nghién ciru ¢6 lién quan dén nhiing
truwong hop loai trir tréch nhiém hinh sy

Téc gia tiép can danh gia phan tich theo ba
goc do nhitng nghién ciru vé 1y luan, vé thyc tién
va vé lap phép hinh sy & trong va ngoai nudc dé
lam sang to nhiém vy nghién cau va chi ra van
dé can tiép tuc nghién cuu.

2.1. Cac nghién czzu ly lugn vé nhitng trirong hop
logi trer trach nhiém hinh s

2.1.1. Trong nudc

Hién nay, di c6 nhiéu cong trinh trong nudc
nghién ctru tong thé vé nhiing truong hop loai trir
TNHS. Trong d6, da phan cac cong trinh nay
phan tich, chi ra mot s6 van dé vé ly luan vé hé
thdng truong hop loai trir TNHS, cu thé:

i) Tén goi va khai niém nhing truong hop
loai trir TNHS

Chuong 5: “Vé& nhiing truong hop (tinh tiét)
loai trir tinh toi pham cua hanh vi” trong sach
chuyén khao do GS.TSKH. Lé Van Cam, Nhiing
véan dé co ban trong khoa hoc luat hinh sy - Phan
chung (Giao trinh sau dai hoc), NXB. Dai hoc
Quéc gia Ha Noi, 2019 [2]. Tac gia st dung thuat
ngit nhirg truong hop (tinh tiét) loai trir tinh toi
pham cuaa hanh vi. Theo GS. TSKH. Lé Van
Cam, can ct cua Vviéc str dung thuat ngir nay la
bai I& tinh chat toi pham cua hanh vi 1a pham tri
bao ham toan bd céac tinh chét con lai cua toi
pham. Trén co s& d9, tic gia dua ra khai niém hé
thdng cac truong hop loai trir tinh toi pham cua
hanh vi 1 tong hop cac tinh tiét c6 cung ban chat
phap Iy chung va dugc diéu chinh trong phap luat
hinh su ma viéc gay thiét hai vé mat phép ly hinh
su thudc 01 trong nhiing trudng hop ay khong bi
coi la toi pham va do vay, ngudi gay ra thiét hai
d6 khong phai chiu TNHS (mic du v& mat hinh
thue viéc gay thiét hai nay cd cac dau hiéu cua
hanh vi nao d6 bi phap luat hinh sy cim) [2]. Noi
dung tuong tu dwoc ghi nhan trong Giao trinh
Luat Hinh sy Viét Nam (Phan chung) do GS.
TSKH. Lé Van Cam chu bién nam 2021 véi quan
diém cua PGS.TS. Nguyén Ngoc Chi (Chuong
12) [3].

Bén canh quan diém trén, nghién cau hé
théng gido trinh, sach chuyén khao trong linh
vuc phap luat hinh s & Viét Nam ché dinh nay
con ¢4 rét nhiéu cach goi tén khac nhau véi cach
1ap luan hop ly caa minh. GS. TS. V6 Khanh Vinh
sir dung thuat ngir c4c tinh tiét loai trir tinh chat
toi pham ctia hanh vi [4]. Theo GS.TS. Nguyén
Ngoc Hoa nhém ché dinh nay nén duoc goi 1a cac
can cu hop phép cua hanh vi gay thiét hai [5].
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PGS.TS. Kiéu Pinh Thu goi tén cua nhém ché
dinh nay 1a nhitng tinh tiét loai trir tinh nguy
hiém cho x& hoi va tinh trai phap luat caa hanh
vi [6] hoac TS. Pham Van Beo chi goi 1a “nhitng
tinh tiét loai trir tinh nguy hiém cho xa hoi cua
hanh vi” [7],..

Con dudi g(’)c do thyc tién, tc gia Pinh Van
Qué cho rang, cach goi ciia GS. TSKH. Lé Vin
Cam (tén goi da néu) c6 nhidu nhan tb hop ly va
chtra ding nhiéu yéu té khoa hoc khi n6 khai
quat dugc dac trung co ban cua cac truong hop
loai trir TNHS [8]. TAc gia Dinh Vin Qué st
dung thuat ngr “loai trir TNHS” va dinh nghia
day la nhing truong hop mot ngudi ¢d hanh vi
gay thiét hai hodc de doa gay thiét hai cho xa héi
nhung theo phap luat ho khdng phai chiu TNHS
[8]. Tac gia cho rang ¢ nude ta khi ndi dén TNHS
moi ngudi déu hiéu rang day 1a hau qua phép ly
bt lgi ma ngudi thuc hién hanh vi pham t6i phai
chiu. Khong c¢6 TNHS hay loai trir TNHS 1a ddi
lap lai véi chiu TNHS nén st dung thuat ngir
nhirng truong hop loai trir TNHS 1a phu hop va
gilp moi nguoi d& hiéu hon [8]. Tac gia Pinh
Vin Qué ciing dua ra dinh nghia loai trir TNHS
la truong hop mot nguoi cd hanh vi gay thiét hai
hoac de doa gay ra thiét hai cho xa hoi, nhung
theo phéap luat ho khdng bi truy cieu TNHS [9].
Pay la cach dinh nghia rit rong, bao ham ca
nhiéu truong hop khac nhau c6 lién quan dén loai
trie TNHS.

Theo tac gia Giang Son trong luan &n tién si
luat hoc “Cac yéu té loai trir tinh toi pham cua
hanh vi theo Luit Hinh sy Viét Nam”, Vién
Nghién ciru Nha nuéc va Phap luat, 2002, trong
khoa hoc lut hinh sy ton tai nhiéu thuat ngir
khéch nhau vé nhitng truong hop loai trir TNHS
nhung ban chét khong khac nhau. Ching déu c6
chung dic diém Ia nhiing tinh tiét d6 déu loai trir
tinh t6i pham caa hanh vi [10]. Téac gia dua ra
khéi niém cac yéu t6 loai trir tinh toi pham cua
hanh vi 1a nhitng tinh tiét duoc diéu chinh bang
phap luat hinh sy ma khi c6 mit cac tinh tiét do
thi hanh vi gay thiét hai diu mang tinh chit phap
Iy hinh sy thi van khéng bi coi la toi pham, nguoi
gay ra thiét hai d6 khong phai chiu TNHS [10].

Gan day, tai cudn sach chuyén khao nghién
ctru chuyén sau vé “TNHS va logi trir TNHS” do

PGS.TS. Trinh Tién Viét cong bd nam 2019, tai
ban nam 2021, 2022 va 2023, tac gia da dinh
nghia “loai trir TNHS la truong hop mot nguoi
¢6 hanh vi gay thiét hai cho x& hoi, nhung theo
quy dinh cua BLHS thi ho khdng phai chiu
TNHS do c6 mét trong nhirng can ci duoc loai
troe TNHS” [11].

i) Pac diém cua nhimg truong hop loai trir
TNHS

Trén co s& khai niém, cac cong trinh nghién
ctru dd phan tich, dé xuat vé dac diém cua nhing
truong hop loai trir TNHS.

Hién nay cac gido trinh, séch chuyén khao vé
Phan chung cua Luat Hinh s déu c6 su phan tich
va chi ra cac ddc diém cua cac truong hop loai
trir TNHS. Theo GS. TSKH. Lé Van Cam, vé
nhitng truong hop (tinh tiét) logi trir tinh tgi
phgm cua hanh vi” (tam goi chung la loai trir
TNHS) c6 nhitng dic diém sau ddy: 1) Céc
truong hop loai trir TNHS phai dugc diéu chinh
bang phap luat hinh sy; 2) Hanh vi gay thiét hai
phai c6 céc dau hiéu cua hanh vi nao d6 bi luat
hinh sy cam; 3) Hanh vi gay thiét hai c6 thé 1a
hanh vi nguy hiém cho x& hoi nhung duoc coi la
hop phap vé mit phép 1y vi n6 duoc thira nhan
chung bang su chét nhan cua xa hoi; 4) Tinh toi
pham cua hanh vi bi loai trir [2].

Hoac theo tac gia Giang Son trong Ludn an
tién si Luat hoc “CAc yéu té logi trir tinh tgi pham
cua hanh vi theo lugt hinh si Viét Nam”, Vién
Nghién ciru Nha nudc va Phap luat, Ha Nai,
2002, dac trung chung cua cac truong hop loai
trir tinh toi pham cua hanh vi bao gom: 1) Cac
truong hop nay phai duge quy dinh trong phap
luat hinh su; 2) Viéc gay thiét hai vé mat phap ly
hinh sy trong truong hop twong g cu thé phai co
cac dau higu ciia hanh vi nao d6 bi luat hinh sy
cam; 3) Viéc gay thiét hai ve phap Iy hinh su duoc
coi la hop phap vé mit phap 1y vi n6 duoc thira
nhan bang sy chip nhan cua x4 hoi; 4) Tinh toi
pham cta hanh vi gay thiét hai duoc loai trir vi
thiéu di mot trong nam dau hiéu cua toi pham [10].

Trong khi d6, PGS. TS Trinh Tién Viét chi ra
cac dic diém cua nhimg truong hop loai trir
TNHS nhu sau: 1) Nguoi da ¢6 hanh vi gay
thiét hai cho xa héi, nhung khéng thoa méan
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maot hoic nhiéu dau hiéu cua toéi pham; 2) Mot
s hanh vi 1 cac hanh vi ¢6 ich dugc Nha nuéc
dong vién, khuyén khich; 3) Déi tuong duoc
loai trir TNHS 1a nguoi khong pham toi; 4)
Hau qua phap ly cta nhiig treong hop loai tru
TNHS 1a nguoi thuc hién hanh vi cho xa hoi
khong phai chiu TNHS [11].

Dic biét, phan tich dic diém cia cac truong
hop loai trir TNHS, tac gia Pinh Vin Qué cho
rang loai trir TNHS d6ng nghia véi viéc hanh vi
khong cau thanh toi pham, khong dong nghia véi
mién TNHS va ciing khong ddng nghia voi
truong hop khdng c6 su viéc pham toi [8]. Tuy
nhién, hé thong (danh muc) cac truong hop nay
sau d6 duoc tac gia néu lai c6 nhirng truong hop
mang ban chét phap 1y rat khac nhau (s& duoc dé
cap tai phan sau).

iii) Co sd cua viéc loai trir TNHS

PGS. TS. Nguydn Ngoc Chi viét: “Co thé
khang dinh rang, cac trudng hop loai trir TNHS
chi ¢6 thé duge quy dinh trén co s cac quy dinh
vé TNHS va tir do, 1am rd cac noi dung lién quan
dén TNHS, t6i pham va dan chiéu sang co so cua
loai trir TNHS vai dinh nghia: Loai trir TNHS Ia
truong hgp ¢ hanh vi gay thiét hai khach quan
vé hinh sy nhung khong bi truy cau TNHS do
khéng thoa man yéu té 18i va duoc quy dinh
trong luat hinh sy [3].

PGS. TS. Trinh Tién Viét cho rang co so
cua viéc loai trir TNHS xuat phat tir viée doi
chiéu voi co so va nhiing diéu kién cuia TNHS
[11]. Theo d6, co s& cua viéc loai trir TNHS
dén tir bon yéu td: 1) Hanh vi c6 tinh chat nguy
hiém cho x& hoi khong dang ké; 2) Nhung thiét
hai cta hanh vi gay ra dugc cac nha lam luat
xac dinh 1a hgp phéap, khéng phai toi pham; 3)
Chu thé thyc hién hanh vi gay thiét hai cho x4
hoi khong cé ning lyc TNHS; va cudi cing, 4)
Nguoi thuc hién hanh vi gy thiét hai cho xa
hoi chwa du tudi chiu TNHS. Chinh vi vay,
viéc loai trir TNHS phai dugc thuc hién trén co
s d6i chiéu tat ca nhirng diéu kién riéng, can
va di, ¢d tinh chat bat budc do luat hinh sy quy
dinh ma chi khi téng hop tat ca ching thi mot
ngudi phai chiu TNHS [2].

Theo PGS. TS. Tran Hitu Trang, viéc loai trir

TNHS duoc thuc hién trén co so: 1) Ly thuyét vé
toi pham va cau thanh toi pham; 2) Ly thuyét vé
15i; 3) Ly thuyét vé muc tiéu caa chinh sach phéap
luat [12]. Bén canh nhiing ly thuyét da phd bién
nhu t6i pham va cau thanh téi pham hay 15i, ly
thuyét phuc vu muc tiéu cua chinh sach phép luat
la mot noi dung méi ciing can dugc tham khao
khi 1am rd co so ly luan caa van dé nay.

Bén canh cac quan diém nay, mot sd nghién
clru ¢6 goc do tiép can khac cho rang viéc loai
trr TNHS dugc quy dinh trén co sd cua Cac
nguyén tic cua luat hinh sy. Phap luat quy dinh
cac tinh tiét loai trir TNHS. Day 14 biéu hién cua
nguyén tic phap ché trong xay dung va ap dung
phap luat hinh su, 14 co s dé cac chu thé trong
x& hoi tuan thu phap luat. Ngoai ra viéc quy dinh
nhitng trudng hop loai trir TNHS ciing xuat phat
tir co s& thyc tién. Theo do, gop phan khuyén
khich moi nguai tich cuc tham gia phong, chong
toi pham, bao vé loi ich cia Nha nuéc, cua to
chuc, quyén va lgi ich chinh dang hodc dem lai
loi ich cho x4 hi [13].

iv) Phén loai nhitng truong hop loai trir trach
nhiém hinh sy

Trong Giéo trinh Luat Hinh sy Viét Nam -
Phin chung cua Truong Pai hoc Luat,
DHQGHN, Chuong 12 do PGS. TS. Nguyén
Ngoc Chi bién soan da néu cac truong hop loai
trir TNHS duoc chia thanh: 1) Nhing tinh tiét
loai trir TNHS do thiéu diéu kién vé 16i (khong
¢6 nang lyc TNHS, chua da tudi chiu TNHS); 2)
Tinh tiét thuc hién hanh vi nguy hiém cho x4 hoi
do su kién bat ngo (su kién bat ngo); 3) Nhing
tinh tiét loai trir tinh chat 16i do muc dich cua
hanh vi (Phong vé chinh dang; tinh thé cip thiét;
gay thiét hai trong khi bat gitr nguoi pham toi;
rai ro trong nghién cau, thir nghiém, &p dung tién
bo khoa hoc va cong nghé; truong hop thi hanh
ménh Iénh cuia ngudi chi huy hoic cap trén) [3].

Viéc phén loai cac truong hop loai trer TNHS
dugc dé cap dén trong mot sé cong trinh khac.
Theo d6, cac trudng hop loai trir TNHS c6 thé
dugc phéan loai thanh cac nhom sau: 1) Céac
truong hop loai trir TNHS thudc vé yéu té nhan
th&n (Tinh trang khong c6 nang luc TNHS; chua
dén tudi chiu TNHS,...) 2) Cac truong hop loai
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trir TNHS do khong c6 16i hoic khong bi coi la
c6 18i (Phong vé chinh dang, tinh thé cap thiét,
sy kién bat ngo,...); 3) Truong hop loai trir
TNHS khac [8]. Va quan diém khéc biét lai cho
rang mién TNHS ciing 12 mot truong hop loai trir
TNHS khéc [8]. Quan diém nay chua hop ly boi
mién TNHS va loai trir TNHS c6 ban chat phap
Iy khac nhau. Diéu nay da duoc chi ra trong rat
nhiéu cdng trinh nghién cau chuyén sau vé loai
trir TNHS va mién TNHS. Ciing theo quan diém
cua tac gia Pinh Van Qué, xét vé Iy luan co 18
truong hop loai trir TNHS duoc phan loai thanh
03 nhém: Nhém nhing truong hop khéng co
nang luc TNHS; nhém nhiing treong hop khéng
bi coi la toi pham; nhém nhirng truong hop duoc
loai trir TNHS theo quy dinh cta phap luat [8].

v) Hé théng (danh muc) nhimg truong loai trir
TNHS

Trén co s& nghién ciru cac cdng trinh nghién
ctru vé loai trir TNHS, loai trir tinh t6i pham cua
hanh vi, loai trir tinh chat toi pham cua hanh
Vi,... co thé thay, nhan thic V& cac trudng hop
dugc coi 1a loai trir TNHS rat da dang, cu thé:

Téc gia Binh Vian Qué quan niém rat rong va
cho ring co 18 truong hop [8] dwoc coi la loai
trir TNHS: 1) Phong vé chinh dang; 2) Tinh thé
cap thiét; 3) Su kién bat ngo; 4) Tinh trang khong
thé khic phuc duoc; 5) Bit ngudi pham toi qua
tang hozc c6 lénh truy n&; 6) Chap hanh chi thi,
quyét dinh hoic ménh Iénh; 7) Khong ¢ ning
lec TNHS; 8) Rui ro trong nghé nghiép hoic
trong san xuat; 9) Khong phai chiu TNHS vé
hanh vi thai qua cua nguoi thuc hanh trong vu an
co dong pham; 10) Tinh chat nguy hiém khong
dang ké cua hanh vi; (11) Ty y ntra ching chim
duat viéc pham t6i; 12) Chua gay thiét hai hoac
gay thiét hai chwa t6i muc phai truy ciu TNHS;
13) Pugc midn TNHS; 14) Hét thoi hiéu truy ciru
TNHS; 15) Hanh vi nguy hiém cho xa hoi khdng
thuoc pham vi 4p dung BLHS; 16) Tinh trang
khong c6 nang luc TNHS; 17) Chua dén tudi
chiu TNHS; 18) Chua bi két an, chua bi xt ly
hanh chinh hodc xur ly ky luat, chua dugc giao
duc. Trong sb nay, c6 nhiing tinh tiét mang ban
chat phap ly khac vai loai trir TNHS.

Nghién ciu vé cac truong hop loai trir TNHS

trong phép luat hinh sy Cong hoa Lién bang Drc,
PGS. TS. Tran Hiru Trang da chi ra 02 nhom véi
5 truong hop tinh tiét loai trir TNHS [12]. Cu thé,
nhom céc cin ctr hop phép ciia hanh vi gom 1)
Phong vé; 2) Tinh trang khan cap dugc phéap; 3)
Hanh dong véi sy ddng thuan. Nhom céc co so
bién minh cho hanh vi gom 1) Vuot quéa gioi han
phong vé; 2) Tinh trang khan cap duoc bién
minh. T4c gia chi ra mot s6 diém khéc nhau gitra
quy dinh cua luat hinh sy Cong hoa Lién bang
D véi luat hinh sy Viét Nam vé loai trir TNHS.
Trong d6, dang cha y nhu luat hinh sy Cong hoa
Lién bang Buc quy dinh cac truong hop cd co so
bién minh. Pay la cac truong hop loai trir TNHS
do céc diéu kién, hoan canh dic biét nén budc
phai gay thiét hai. Bén canh do, loai trir TNHS
trén co sé dong thuan 1a mot ché dinh dic thu
cua luat hinh sy Cong hoa Lién bang Duc. Bay
la ché dinh duya trén sy dong thuan cua nguoi bi
tac dong trong viéc tir bo quyén cua ho.

Trong qué trinh sira ¢6i BLHS nim 1999,
PGS. TS. Trinh Tién Viét cho rang, bén canh 06
truong hop loai trir TNHS duogc quy dinh can b
sung thém cac truong hop sau: 1) Truong hop
hanh vi ¢c6 tinh chat nguy hiém khong dang ké;
2) Sy kién bat kha khang; 3) Ngudoi khong c6 15
trong tinh trang sau do dung ruou hoac chat kich
thich mang khéc gay thiét hai cho xa hoi; 4) Gay
thiét hai hop phép khi bit ngudi pham toi; 5) Rui
ro trong san xuat, nghién cau khoa hoc; 6) Thi
hanh quyét dinh cap trén; 7) Nhimng nguoi dong
pham khac duoc loai trir TNHS vé hanh vi pham
toi thai qua cua nguoi thuc hanh [11]. Trong do
03 trudng hop (sb 4, 5, 6) da dugc b sung vao
BLHS nam 2015. Chuong 12 cua PGS. TS
Nguyén Ngoc Chi (2023), Chuong 12 - Cac
truong hop loai trir TNHS trong Giéo trinh Lugt
Hinh si Viét Nam - Phan chung, NXB. Dai hoc
Quéc gia Ha Noi, tac gia da 1an luot phan tich
ndi dung, diéu kién can va du cua cac trudng hop
loai trar TNHS trong BLHS nam 2015 [3].

Gan day, PGS.TS. Ho Sy Son trong cong
trinh: “Lugt hinh s so sanh” da c6 néu so sanh
vé nhitng truong hop loai trir TNHS cac nudc véi
09 truong hop va néu tén goi la “Céc tinh tiét loai
trir tinh chat toi pham cua hanh vi”, bao gom: 1)
Phong vé chinh dang; 2) Tinh thé cap thiét; 3)
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Gay thiét hai trong khi bat giir ngudi pham toi;
4) Cudng bc than thé hoac tinh than; 5) Rui ro
trong nghién cau, thir nghiém, 4p dung tién bo
khoa hoc, k¥ thuat va céng ngh¢; 6) Thi hanh
ménh 1& cua nguoi chi huy hoic cua cap trén.
bay 1a nhling truong hop tuong ty nhu BLHS
nam 2015 cua Viét Nam. Ngoai ra, ¢ ba truong
hop ciing duoc dé cap ¢ cac nuéc 7) Gay thiét
hai theo yéu cau cta ngudi bi hai; 8) Sai lam vé
mit phap luat hodc vé mit thyc té va 9) Pic tinh
[14]. Riéng truong hgp dac tinh dugc xem la mot
truong hop mai c6 thé nghién ctu, tham khao
theo phéap luat hinh sy Hoa Ky - “dan toi pham
vao ro”. Truong hop “hoat dong dac tinh” ¢ khia
canh tich cuc, diéu nay gop phan bao vé ngudi
thyc thi phép luat (hoat dong dac tinh) va phong
ngtra toi pham, trin &p toi pham. O mot khia canh
khac, chinh diéu ndy vap phai su Ién an vi dan
dén nguy co lam dung quyén lyc va viéc khong
thura nhan viéc thu thap, danh gia chang c...
Hon nita, khdng nén khiéu khich, dan dit nguoi
khac vao “bay” pham toi [14].

Bén canh céc cong trinh nay, con nhiéu bai
tap chi, sach chuyén khao, luan an tién si nghién
ctru V& cac truong hop loai trir TNHS dwoc quy
dinh trong BLHS nam 2015: Nguyén Ngoc Chi
(1999), Vé ché dinh logi trir TNHS, Tap chi Nha
nuéc va Phap luat, sé 4, tr. 32-37; L& Cam
(2002), Vé ban chdt phap Iy cua céc khai niém:
Mién TNHS, truy cizu TNHS, khong phdi chiu
TNHS va logi trir TNHS, Tap chi Kiém sat, s6 1,
tr. 3-10; Nguyén Ngoc Hoa, Vdn dé thi hanh
cdng vu va ché dinh phong vé chinh déang trong
lugt hinh sy Viét Nam, Tap chi Luat hoc, s6
2/2012, tr. 25-31; Nguyén Tuyét Mai (2013) Quy
dinh cuia phép lugt hinh si Viét Nam vé logi trir
TNHS, mién TNHS va mét sé khuyén ngh; hoan
thi¢n, Toa dam khoa hoc: Kinh nghiém cua
Oxtraylia vé viéc hoan thién phap ludt hinh s
va phirong hwéng sika doi BLHS, Bo Tu phap to
chirc, Ha Noi, ngay 06-07/6, tr. 63-72; Nguyén
Tuyét Mai, Hoan thi¢n ché dinh logi trir TNHS
trong BLHS Viét Nam, Tap chi Luat hoc, sb
2/2014, tr. 36-50; Hoang Minh Puc (2018),
Nhitng trieong hop logi tree TNHS trong BLHS
nam 2015 (sira doi, bé sung nam 2017), Tap chi
Khoa hoc gi4do duc Canh sat nhan dan, sb 99, tr.

84 - 95: Nguyén Quéc Viét (2018), Quy dinh méi
cua BLHS nam 2015 vé nhitng truong hop logi
trir TNHS, Tap chi Kiém sét, s6 2, tr. 33 - 42;
Tran Hitu Trang (2022), Cdc trieong hop logi tri
TNHS theo lugt hinh sy Céng hoa Lién bang Durc
va kinh nghiém cho Viét Nam, Tap chi Khoa hoc,
Trudng Pai hoc Mé Ha Nai, s6 90, tr. 18 - 24...

Céc cong trinh nay nghién ctru hé thong khai
niém, dic diém, quy dinh trong BLHS nim 1999,
sira d6i nim 2009 va BLHS nam 2015, sira d6i
niam 2017 vé cac truong hop loai trir TNHS, qua
d6, gop phan hoan thién quy dinh BLHS nim
2015, sira d6i nam 2017.

2.1.2. Nudc ngoai

i) Tén goi va khai niém cua cac truong hop
loai trir TNHS

C6 mot diéu kha dic biét khi tim kiém thuat
ngtr “exemption from criminal liability” trén
Google scholar [15], gan nhu tuyét dai da s6 két
qua hién thj déu 1a cac nghién ciru dén tir cac nha
khoa hoc phap 1y nguoi Nga.

Chang han A. Yashchenko & S. Yashchenko,
(2019), Some considerations for the
transformation of exemption from criminal
liability into exemption from punishment, Law
& Society (untill 2019), 9, pp. 100-105; J.
Ataniyazov  (2023) Legal regulation of
exemption from criminal liability, EBpasuiickuii
KypHaJ 1pasa, GUHAHCOB U MPUKIIAIHBIX HAYK,
3(Special Issue), pp. 197-204; G. T. Onayeva, ,
A. Z. Abdizhami, A. T.Kabzhanov & L. M.
Zhunusova (2018), Some issues of exemption
from criminal liability on the existing criminal
code of the republic of Kazakhstan, J. Legal
Ethical & Regul. Isses, 21, pp. 1-9,... Theo quan
diém caa nhiing luat gia X6 Viét, cac truong hop
loai trir TNHS dugc goi la nhitng truong hop loai
trir tinh nguy hiém cho x4 hoi (trai phap luat) cua
hanh vi. M6t s tac gia da néu khai niém cua loai
trir TNHS. Trong d6, da phan cac cong trinh cho
rang loai trir TNHS 12 viéc nha nuéc thuc hién
quyén lec thdng qua hoat dong cua Toa &n tuyén
bd mot ngudi khong phai chiu TNHS di hanh vi
cuia anh ta c6 cdu thanh toi pham, khong budc
ngudi nay phai chiu hinh phat va ngudi nay duoc
coi la khéng cé toi. CO quan diém cho rang
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khong cé su phan biét gitra loai tror TNHS viéc
loai trir hinh phat hinh sy [16]. Tuy nhién, nghién
ctu thém ve thuat ngr “Exemption from
criminal liability” cling ¢ quan diém cho rang
khai niém nay chinh la mién TNHS [17].

Véi thuat ngir “exclude criminal liability”
hoac “exclude criminal responsibility” cac két
qua hién thi 1a cac nghién ciru d&én tir cac nha
nghién ciru str dung tiéng Anh. Didu déng ndi &
day, khi str dung thuat ngir loai trir TNHS, céac
cong trinh nghién ctu lai chi yéu dé cap dén loai
trir TNHS trong luat hinh sy quéc té. Chang han
nhu cac bai viét va sach chuyén khao cua Kai
Ambos (1999). General Principles of Criminal
Law in the Rome Statute, Criminal Law Forum.
10(1), pp.1-32; Antonio Cassese, Paola Gaeta,
John R. W. D. Jones, eds. (2002), Other Grounds
for Excluding Criminal Responsibility, The Rome
Statue of the International Criminal Court: A
Commentary, Oxford, Vol. 1, pp.1003-1048...
Trong d6 tac gia phan tich 2 truong hop cha yéu
cua loai trir TNHS la phong vé chinh dang (the
defence of neccesity) va tu vé (self-defence) [18]
tir thyc tién mot sé toi pham vé chién tranh xay
ra trong giai doan chién tranh thé gioi thir 2. Bén
canh d6, mot 6 can ctr loai trir TNHS khac ciing
dugc dé cap, phan tich chang han nhu nguoi
pham toi mic bénh tam than, c6 khiém khuyét
(Mental Disease or Defect) hoic sir dung rugu
bia, chat kich thich khéc (Intoxication) [18].

Ngoai ra, mot sé cong trinh nghién ciu vé
TNHS da c6 nhitng phan tich sau sic vé loai trir
TNHS. Trong nghién ctru cua Herbert Wechsler
(1954), The Criteria of Criminal Responsibility,
22 U. Chicago Law Review, tac gia di cho rang
viéc loai trir TNHS can phai duoc danh gi trén
co so thyc tidn cua ting vu viée. Theo do, néu
mot ngudi vi bi mac bénh 1y vé tdm than vao thoi
diém thuc hién hanh vi nguy hiém cho x& hoi ma
ngudi d6 d6 khong cé kha niang kiém soat minh
khoi viéc thuc hién hanh vi d6 thi khong thé bi
coi la toi pham [19].

Céc cong trinh chua dé cap tryc tiép dén mot
khai niém khoa hoc vé loai trir TNHS. C6 thé
thdy du 2 cach si dung thudt ngit “exclude
criminal liability” va “exemption from criminal
liability” con mot s6 diém khac nhau, song vé

ban chat, cac hanh vi/truong hop duoc phan tich
déu huéng dén viéc loai trir TNHS véi nguoi
thuc hién mot hanh vi nguy hiém cho xa hoi c6
thé bi coi 1 toi pham. D6 ¢6 thé duoc xem 4
nhitng hanh vi khong dang trach vé mat dao duc
hozc gay ton hai cho xa hoi va 1a san pham cua
mot su ép budc thue sy khdng thé cudng lai dugc
[18]. Khi duoc loai trir TNHS, chi thé thuc hién
téi pham khéng bi coi la toi pham, khong phai
chiu hinh phat do luat hinh sy quy dinh.

if) Cac truong hop dugc coi la loai trir TNHS

Theo quan diém cua cac luat gia Lién X6 nhu
GS. A. A. Pitonkovski, GS. P. X. Pomaskin, GS.
Trkivaddaze, loai trir TNHS gom: 1) Tinh thé
cap thiét, 2) Phong vé chinh dang; 3) Su dong y
cua bi hai; 4) Thuc thi phap luat va lénh cé tinh
chat bat buoc; 5) Thyc hi¢n chirc nang nghé
nghiép; 6) Thuc hién quyén [20]. Bén canh cac
truong hop phd bién trén, theo quan diém cua J.
Ataniyazov, didc xa cling can dugc xem la mot
truong hop loai trir TNHS [21].

Trong d6 mot sé cong trinh tiéu biéu c6 thé
ké dén nhu bai viét cua tac gia Kai Ambos
(1999), General Principles of Criminal Law in
the Rome Statute, Criminal Law Forum 10(1).
Trong d6, bai viét da lam rd cac truong hop loai
trir TNHS trong Quy ché Rome vé Toa an Hinh
su qudc té nam 1998. Trong do, tu vé (defences)
dugc xem la mét can cir quan trong cua viéc loai
trir TNHS (theo quy dinh tai cac diéu 26, 27, 29,
31-33 cua quy ché) [22]. Trong d6 cac truong
hop loai trir TNHS gom: 1) Loai trir TNHS trong
truong hop nguoi thuc hién hanh vi nguy hiém
cho x& hoi bi mét kha nang nhan thic (Insanity
and intoxication) - truong hgp nay nguoi thuc
hién hanh vi nguy hiém cho xa hoi bi méc bénh
than kinh hozc sir dung ruou bia, thudc, chat kich
thich. Tuy nhién, can luu y, ngudi nay khong
duoc loai trir trach nhiém néu ho tu nguyén dat
minh vao trang thai bi mat kha ning nhan thuc
do ruou, bia hoic chat kich thuc khéc; 2) Tu vé,
hoic vi ngudi khac, hozc nhiam bao vé tai san va
thuc hién hanh vi tu vé. Theo quy dinh cua Diéu
33-12 Quy ché Rome, hanh vi tu vé khong duoc
loai trir TNHS néu hanh vi d6 gay ra thiét hai
khong twong x(ing vai mirc do cua hanh vi xam
pham hodc khong twong xung vai loi ich dugc
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bao vé; 3) Gay ra thiét hai can thiét hoic bi ép
budc (Necessity, coercion, duress) [23].

iii) Co so cua loai trir TNHS

Céc nghién cau quéc té danh sy quan tam dic
biét tdi viéc lam 10 cac co s cua viéc loai trir
TNHS. Mot sb cdng trinh tiéu biéu c6 thé nhic
to6i nhu Melnikova, Vorobyeva (2001), 21°
century medical science: From ideas to new
technologies. Proceedings of the All-Russian
Scientific-Practical ~ Conference, = Moscow;
Gulmira T Onayeva (et al, 2018), Some Issues of
Exemption from Criminal Liability on the
Existing Criminal Code of the Republic of
Kazakhstan, Journal of Legal, Ethical and
Regulatory Issues, Vol: 21 Issue: 1, Kai Ambos,
(2011), Other Grounds for Excluding Criminal
Responsibility, Oxford, VVol. 1, pp. 1003 - 1048,...

C6 thé hiéu cac co so caa loai trir TNHS la
nhitng yéu cau cin ban nhit duoc quy dinh
trong phap luat hinh sy nham giai phong mot
nguoi khoi TNHS [24]. Mot s6 co so duge dé
cap dén gdm: 1) Mtrc d6 nguy hiém cho xa hoi
cua hanh vi dugc thyc hién & mac khong dang
ké; 2) Hanh vi pham tdi c6 thé duoc khac phuc
ma khong phai &p dung hinh phat; 3) Luat hinh
su quy dinh nhirng truong hop cu thé duoc loai
trir TNHS [24].

C6 quan diém khac cua Kai Ambos cho rang
cac co so cua loai trir TNHS gém: 1) Phong vé;
2) Su can thiét cua thiét hai duoc gay ra; 3) Su
ép budc [22]. Ngoai cac can ctr nay ra, theo
Antonio Cassese, Paola Gaeta, John R. W. D.
Jones, cac co s& loai trir TNHS con bao gom
[25]: 1) Su de doa dén tinh mang hoic de doa
nghiém trong dén siic kho¢; 2) Su can thiét va
hop ly caa hanh vi phan khang; 3) Loai trir trach
nhiém khi hanh vi xdm pham 1 giét chét dan
thuong vo toi. Mot nghién cir khac phén tich
chuyén sau cua tac gia Jérémie Gilbert, The
International Criminal Court and the “‘grounds
to exclude criminal responsibility ’: defences or
negation of criminality?, The International
Journal of Human Rights 10(2), 2006, da bam
vao ciu thanh toi pham dé chi ra can cw loai trir
TNHS dén tir viéc loai trir di mot trong hai yéu
t6 co ban cua toi pham la mat bén trong (mens

rea) va mat bén ngoai (actus reus). Theo d6 mot
s6 truong hop nhu mét niang luc TNHS do bi
than kinh (insanity) hay viéc mat kha ning nhan
thirc do rugu bia, chat kich thich (intoxication)
da loai trir yéu té mens rea cua toi pham, tir do,
loai trr TNHS. Hay trong truong hgp phong vé
(self-defence) da loai trir yéu t6 ¢ y pham toi
(criminal intention) qua d6, bao vé mang séng
cua nguoi bi Xdm pham. Trong truong hop nay,
TNHS ciing bi loai trir [26].

C6 thé thiy, cac nghién ciru c6 sy phan hoa
thanh hai nhém. Nhom thir nhat cac cong trinh
phan tich co so loai trir TNHS dya trén ly luan
vé toi pham. Nhém thir hai phan tich co so loai
trir TNHS dua trén quy dinh cua phép luat thuc
dinh. Nhém nghién ctu thir hai ¢6 xu hudng
ddng nhat co s loai trir TNHS véi cac truong
hop loai trir TNHS. Ngoai ra, cac cbng trinh
nghién ctru qudc té vé loai trir TNHS hau nhu
khong dit ra vin dé phan loai cac truong hop loai
troe TNHS.

2.2. Cac nghién ciru thyec tién vé nhimg trirong
hop logi trir TNHS

Cac cong trinh nghién ctu vé thyc tién nhitng
truong hop loai trir TNHS ¢6 thé duoc chia lam
hai nhém co ban. Nhém thir nhat 1a tap hop céc
nghién ctiu thyc tién lap phap quy dinh vé nhiing
truong hop loai trir TNHS. Nhom tha hai 1a cac
cong trinh nghién ctu thyc tién ap dung cac quy
dinh cuia phép luat hinh sy vé nhimg trudng hop
loai trir TNHS, cu thé nhu sau:

2.2.1. Trong nu6cC

Thuc tién 1ap phap quy dinh vé nhimng truong
hop loai trir TNHS duoc dé cap, nghién ctu
trong nhiéu cong trinh khoa hoc qua céc thoi ky.
Mot s6 cong trinh nghién ctu tiéu biéu cd thé ké
dén nhu: ThS. Pinh Vin Qué (1998), Nhing
trueong hop loai trie TNHS trong lugt hinh su Viét
Nam, NXB. Chinh tri Quic gia Su that; TS. Tran
Quang Tiép (2002), Lich si lugt hinh s Viét
Nam, NXB. Chinh tri Quéc gia Su that ... Cac
sach chuyén khao binh luan vé BLHS Viét Nam
qua cac thoi ky nhu PGS.TS. Cao Thi Oanh, TS.
Lé Pang Doanh (dong chu bién, 2017), Binh
lugn khoa hoc BLHS nam 2015, sira déi, bé sung
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nam 2017, NXB. Lao dong, GS. TS. Nguyén
Ngoc Hoa (chu bién, 2017), Binh lugn khoa hoc
BLHS nam 2015, dwot sita déi, bo sung nam
2017 (Phan chung), NXB. Tu phap,... ciing dé
cap, phan tich vé y nghia, vai tro va noi dung cac
quy dinh mai vé loai trir TNHS trong BLHS nim
2015. Céc nghién ciru déu théng nhat quan diém
cho rang viéc nha lam luat tap hop cac quy dinh
vé loai trir TNHS thanh mot chuong doc 1ap trong
BLHS hién hanh 1a mot diém méi déng chu y, thé
hién su tién bo trong ky thuat 1ap phép trong qué
trinh xay dung BLHS nam 2015. Trong cudn sach
TNHS va logi trir TNHS, PGS. TS. Trinh Tién
Viét (2023) da téng két thyc tién l1ap phap vé
nhitng truong hop loai trir TNHS, dong thoi
nghién ciu kinh nghiém quédc té trong viéc xay
dung ché dinh nay, qua do, dua ra xu huéng phat
trién, mot sé dinh hudng dé hoan thién vé nhiing
treong hop loai trir TNHS [11].

Ngoai ra, con mot sé bai viét trong cac tap chi
chuyén nganh, cac sach chuyén khao vé nhitng
truong hop loai trir TNHS chiang han nhu Trinh
Tién Viét (2013), Ché dinh logi trir TNHS va
nhitng yéu cdu dat ra khi siza déi, bo sung BLHS
Viét Nam, Tap chi Khoa hoc PHQGHN, Luat
hoc, tap 29, s6 4; Nguy&n Quéc Viét (2018), Quy
dinh méi ciia BLHS ndm 2015 vé nhitng truong
hop logi trir TNHS, hé thong hinh phat, mien,
giam hinh phat nham bao vé va thiic ddy sw phéat
trién kinh té thi truong dinh huwéng xa hgi chu
nghia, trong sach “Trién khai thi hanh B¢ luat
Hinh su nam 20157, NXB. Tu phap, Ha Noi;
Nguyén Vian Huong (2021), Hoan thi¢n cac quy
dinh ciia BLHS ndm 2015 vé nhitng trueong hop
logi trie TNHS, Tap chi Nghién ctu Lap phép, sb
17 (441),... Cac bai viét da phan tich thyc tién
lap phap vé nhitng truong hop loai trir TNHS
trong qué trinh xay dung BLHS nam 1999,
BLHS nam 2015. Trong d6, chi ra 02 cach thac
xay dung quy pham phap luat hinh sy vé nhiing
truong hop loai trir TNHS. Nhém ché dinh vé su
kién bit ngo, tinh trang khéng c6 ning lrc
TNHS, thi hanh ménh l1énh cta nguoi chi huy
hodc cap trén (quy dinh méi trong BLHS nim
2015) 1a cac truong hop khdng phai chiu TNHS.
Nhém cac ché dinh con lai nhu phong vé chinh
dang, tinh thé cip thiét, gay thiét hai trong khi

bat giir nguoi pham t6i,... dugc quy dinh la
nhirng truong hop khong phai toi pham, bai ban
chat day 1a nhirng hanh vi hop phap, nguoi thuc
hién hanh vi trong cac truong hop nay khong
phai chiu TNHS [27].

O cép luan an tién si luat hoc chua c6 nhiéu
cdng trinh nghién ctru tong quat vé nhitng truong
hop loai trir TNHS. Trong giai doan trudc day co
luan an tién si cua tac gia Giang Son (2002)
nghién ciru vé thuc tién quéa trinh xay dung cac
quy dinh V& loai trir TNHS trong BLHS nim
1999. Viéc quy dinh céac truong hop loai trur
TNHS g6p phan khic phuc han ché nhu bo lot
toi pham, khoi td, truy td, xét xir oan nguoi
khong c6 t6i,... 1a co s& dé bao dam phap ché xa
hoi chu nghia & nudce ta [10].

Nhom cac cong trinh nghién ctu thyc tién ap
dung cac quy dinh vé loai trir TNHS trén thyc té
con tuong d6i han ché. Hién nay, chi c6 mot s6
luan van thac si nghién ctru v& mot hodc mot vai
truong hop loai trir TNHS cu thé nhu ludn vin
cua tac gia Nguyén Hong Quang (2017), Céc
trieong hop loai trie TNHS theo phap lugt hinh sy
Viét Nam tir thyc tién tinh Tay Ninh, Vién Han
1am Khoa hoc X& hoi Viét Nam, Tran Thi Thanh
Tam (2015), Cac tgi pham do virot qué gidi han
phong vé chinh dang theo ludt hinh sy Viét Nam
(Trén co sé thyc tién ¢ Tay Nguyén), Khoa Luat,
Pai hoc Qudc gia Ha Noi; Nguyén Van Hai
(2017), Mét s6 van de ly lugn va thyc tién vé
phong Vvé chinh ddang trong lugt hinh sy Vigt
Nam, Khoa Luét - Dai hoc Quéc gia Ha Noi,...
Trong d6, luan vin thac si cua tac gia Nguyén
Vin Hai ¢ phan tich sau vé thuc tién ap dung
quy dinh vé phong vé chinh dang va cac toi danh
lién quan dén phong vé chinh dang trong giai
doan 2012 - 2016. T qué trinh giai quyét vu an
hinh sy, viéc dinh t6i danh véi cac truong hop c6
yéu tb phong vé con tuong ddi kho khan, c6 xay
ra nham Ian giita trudng hop vuot qua g|o1 han
phong vé chinh dang vai giét ngudi va cd y gay
thuong tich [28]. Ngoai ra, nhin chung so6 liéu
thuc tlen nhimg truong hop dugc ap dung quy
dinh vé loai trir TNHS con tuong dbi han Che
tinh tdng hop chua cao. Mot s6 luan vin chi yéu
trich dan lai ban an, vu viéc thyc tién don 1é,...
Diéu nay c6 thé dén tir nguyén nhan mot sé
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truong hop loai trir TNHS chua hoac hiém xay
ra ma chu yéu vé phong vé chinh dang, sy kién
bat ngo hay tinh trang khong c6 nang lyc TNHS.

2.2.2. Nudc ngoai

Céc cong trinh quéc té nghién ciru vé nhiing
truong hop loai trir TNHS chu yéu tap trung vao
hai nhém noi dung. Nhém thir nhat phan tich
thuc tidn phap luat hinh sy quéc té, quéc gia;
nhom thir hai phan tich vao thyc tién ap dung quy
dinh vé loai trir TNHS trong nhiing vu viéc cu
thé. Trong s cac cong trinh duoc céng bd bang
tiéng Anh, chua co bai viét, sach chuyén khao
nao phan tich tong thé vé thuc tidn &p dung céc
quy dinh vé& nhirng truong hop loai trir TNHS.

Trong d6 co thé ké dén mot s6 cong trinh nhur
Gulmira T Onayeva (et al, 2018), Some Issues of
Exemption from Criminal Liability on the
Existing Criminal Code of the Republic of
Kazakhstan, Journal of Legal, Ethical and
Regulatory Issues, VVol: 21 Issue: 1; bai viét cua
tdc gia Oksana Makarova (2014), Exemption
from Criminal Responsibility in Cases over
Crimes in the Field of Economic Activity,
Journal of Russian Law 3(1); P. M. Zorov
(2016), Exemption from criminal liability in
economic crimes, Finance: Theory and Practice,
20(1), Andrey Viktorovich Sarubin (2021),
Problems of exemption from criminal liability
for restricting competition, SHS Web of
Conferences 108, 02012,... Dang cht y cac
cdng trinh nay cha yéu dén tir c4c nha nghién cau
& Lién bang Nga va cac nudc thuoc Lién bang
X0 Viét trude day. Cac cong trinh ndy chi yéu
nghién cau vé viéc giai thich quy dinh phép luat
vé loai trir TNHS trong thyc tién.

2.3. Céc nghién cizu kién nghj hoan thién phap
lugt hinh si vé nhitng truong hop logi trie TNHS

2.3.1. Trong nu6cC

Viéc nghién cau, hoan thién hé théng quy
dinh vé& nhiing truong hop loai trir TNHS xuat
hién trong da sé cac cong trinh khoa hoc d3 cong
bd trong nude. Trong d6, mot 6 cong trinh dang
cha'y c6 thé ké dén nhu cudn sach chuyén khao
ciia GS.TSKH. Lé Vian Cam (2019), Nhiing van

dé co ban trong khoa hoc lugt hinh si - Phan
chung (Gido trinh sau dai hoc), NXB. DPai hoc
Quéc gia Ha Noi, tr. 441 - 505; Sach chuyén
khao cia PGS. TS Trinh Tién Viét (2023), TNHS
va logi trir TNHS, NXB. Chinh tri Quéc gia Su
that, Ha Noi,... O goc do la cac bai nghién cau
dang tai trén céc tap chi khoa hoc, méot sb cong
trinh ndi bat nhu PGS. TS. Nguyén Van Huong
(2021), Hoan thién cdac quy dinh cua BLHS nam
2015 vé nhitng trieong hop logi trir TNHS, Tap chi
Nghién ctiu Lap phap, s6 17 (441), tr. 41 - 47; Tran
Htru Trang (2022), Cdc truong hop logi trir TNHS
theo ludt hinh su Cong hoa Lién bang Dirc va kinh
nghi¢m cho Vié¢t Nam, Tap chi Khoa hoc, Truong
Pai hoc M Ha Noi, s6 90, tr. 18 - 24,...

Nghién ctru cac cdng trinh nay cho thiy mot
s6 nhém noi dung cha dao. Mot bo phan cong
trinh nghién ctru dit ra yéu can stra doi nhiing
quy dinh khac trong BLHS bén canh viéc tiép tuc
hoan thién ché dinh nhing truong hop loai trir
TNHS [27]. Theo d6, khi nghién ctu vé BLHS
niam 1999, sira d6i, b6 sung nim 2009, theo PGS.
TS. Trinh Tién Viét dé bao dam su théng nhit
cua luat hinh sy, thao g& nhitng kho khan, vuéng
mac, bat cap trong thyc tién phong chong toi
pham, can bé sung quy dinh trong cac Piéu 8
(To6i pham), Diéu 12 (tudi chiu TNHS), bd sung
cac quy dinh mai vé loai trir TNHS véi truong
hop thi hanh quyét dinh cuaa cap trén, rui ro trong
san xuat, nghién ciru khoa hoc, hanh vi pham toi
thai qua cua nguoi thuc hanh trong ddng pham
trong phan chung cua BLHS, dong thoi sira doi,
bd sung mot sb toi danh nhu toi xdi giuc hodc
glup ngudi khac tu sat, toi dua hdi 19,... Trong
cudn sach chuyén khao cua GS. TSKH. Lé Vin
Cam (2018), Phap lugt hinh sy Viét Nam tir thé
ky X dén nay: Lich si va thuc tai, NXB Pai hoc
Quéc gia Ha Noi, tAc gia da d& xuit nhiing kién
giai lap phap dé tiép tuc hoan thién cac quy pham
vé loai trir TNHS cho timg truong hop cu thé
[29]. Bén canh d6, mot sb truong hop loai trir
TNHS khac chua dugce quy dinh ciing duoc chi
ra trong mot nghién cuau khac cua tac gia [2]
gom: 1) Gay thiét hai vé mat phéap ly hinh sy
nhung chua du tudi chiu TNHS; 2) Tinh nguy
hiém cho xa hoi khong dang ké caa hanh vi; 3)
Tinh trang bat kha khang. Bén canh do, mét sb
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quan diém cho rang can thay doi vi tri, thir tu cua
cac diéu luat nham bao dam sy phu hop vé noi
dung cua diéu luat va cac chuong trong BLHS
[30]. Quan diém tuong tu ciing dugc ghi nhan
trong luan &n cua tac gia Giang Son (2002) [10].
Mot nhom cdng trinh thir ba nghién ctru luat hinh
su dudi goc do so sanh dé xuat mot sb kién giai
lap phap trén co s& hoc tap kinh nghiém cua
nudc ngoai nhu bai viét cia PGS. TS. Tran Hiwu
Trang (2022), Cdc truong hop logi trir TNHS
theo lugt hinh sy Cdng hoa Lién bang Puc va
kinh nghiém cho Viét Nam, Tap chi Khoa hoc,
Truong Pai hoc Mé Ha Noi, s6 90, tr. 18-24
[12]; S&ch chuyén khao cua PGS. TS. Pham Van
Loi (Chu bién, 2010), Nghién cizu, so sanh phap
lugt hinh sy ciia mét s6 nuéc ASEAN, NXB. Tu
phap, Ha Noi,... theo do, da sb cac nghién ctu
dé xuat can tiép tuc cu thé hoa cac quy dinh cua
phap luat hinh sy vé nhiing truong hop loai troe
(mlen trr) TNHS [31]; mét s6 nghién ctru dé
Xuit can bé sung thém cac truong hop ¢6 co s¢
bién minh cho hanh vi; bé sung viéc loai trur
TNHS vai mot s6 nganh nghé dac thu nhu nganh
y té; dua truong hop ngudi bi méc bénh tam than
hozc bénh khac 1am cho mat kha ning nhan thic
hozc kha nang diéu khién hanh vi ra khoi chuong
nhiing truong hop loai trie TNHS [24],...

2.3.2. Nudc ngoai

Hién nay céc cong b qudc té it nhiéu da dé
cap dén céc kién nghi hoan thién phap luat vé
nhitng truong hop loai tre TNHS. Da phan cac
cong trinh dé xuat viéc tiép tuc hoan thién quy
dinh vé& cac can ctr loai trir TNHS. Ching han
trong bai viét cua Gulmira T Onayeva (et al,
2018), Some Issues of Exemption from Criminal
Liability on the Existing Criminal Code of the
Republic of Kazakhstan, Journal of Legal,
Ethical and Regulatory Issues Vol: 21 Issue: 1 da
nghién ctu thyc tién 4p dung cac quy dinh cua
lut hinh si Kazakhstan dé dua ra kién nghi hoan
thién cac quy dinh tai cac diéu 65, 66, 68, 70, 78
va 83 cua BLHS ¢ quéc gia nay [24]. Theo nhém
tac gia, hién nay ton tai rat nhiéu truong hop loai
trir TNHS, diéu nay dat ra yéu cau phai c6 cac
can cu thong nhat dé &p dung cac quy dinh nay
trong phép luat hinh su [24], qua do, giup cac co
quan tu phap hinh sy ap dung chinh xac cac bién

phap loai trir TNHS, bao dam luét hinh su duoc
ap dung hiéu qua ma van dat dugc muc tiéu giao
duc, phong ngira cua dao luét nay. Viéc nghién
cau ve hé thong cac can cu loai tror TNHS ciing
dugc dé cap dén trong nhiéu cong trinh nghién
ctru cua cac nha khoa hoc phap 1y theo truong
phai Common Law. Ching han nhu loat bai viét
nghién ctu vé luat hinh su qudc té trong quy ché
Rome cua c&c tdc gia Kai Ambos (1999),
General Principles of Criminal Law in the Rome
Statute, Criminal Law Forum. 10(1), pp. 1-32;
Antonio Cassese, Paola Gaeta, John R. W. D.
Jones, eds. (2002), Other Grounds for Excluding
Criminal Responsibility, The Rome Statue of the
International Criminal Court: A Commentary,
Oxford, Vol. 1, pp. 1003 - 1048,... Viéc kién
nghi hoan thién cac can cir dé loai trir TNHS la
yéu cau chinh dang trong giai doan hién nay. Bén
canh d6 cling con mot sé bai viét nghién ciu vé
thuc tign lap phéap hinh sy c6 xu hudng ddng nhat
mién TNHS véi loai trir TNHS chang han nhu
bai viét cua tac gia Andrey Viktorovich Sarubin
phan tich cac &p dung cac quy dinh vé loai trir
TNHS tai khoan 3 Diéu 178 BLHS cua Lién
bang Nga ddi véi toi pham vi pham quy dinh vé
han ché canh tranh. Thuc tién ap dung quy dinh
tai khoan 3 Piéu 178 BLHS Lién Bang Nga cho
thiy yéu cau can hoan thién quy dinh nay theo
hudng khuyén khich nguoi pham toi 1ap cong dé
duoc loai trir TNHS. Theo d6, néu ngudi pham
t6i tai diém b khoan 2 va khoan 3 Diéu 178 s&
khong bi coi 1a toi pham va duoc mién TNHS
néu ty nguyén khai bao toi pham cho co quan
chéng doc quyen lién bang ctiia Nga hoac cho cac
co quan ¢ tham quyén tién hanh té tung hinh s,
hé tro tich cuc trong viéc phat hién va (hoic)
diéu tra toi pham, bdi thuong toan b thiét hai do
toi pham gay ra hodc da bodi thuong thiét hai da
gay ra” [32].

3. Panh gia tinh hinh nghién ciru va céc van
dé dit ra can tiép tuc nghién ciu vé nhirng
treong hop loai trir trdch nhiém hinh sy trong
luat hinh sy Viét Nam

3.1. PBanh gia

Tir viéc danh gia tong quan cac nghién cau
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khoa hoc vé nhimg truong hop loai trir TNHS
trong nuGe Va nudc ngoai ¢d thé rit ra mot sé két
luan sau:

Mgt &, hién nay, ca trong nudc va nudc ngoai
déu ton tai cac thuat ngir khac nhau vé loai trir
TNHS nhung céc cach hiéu nay khéng mau
thuan, loai trir nhau. Vé co ban, trong khoa hoc
luat hinh sy nudce ta, cac nha nghién cau, can bo
giang day c6 cach hiéu théng nhat vé ban chat
phap ly cua ché dinh loai trir TNHS [27]. Ngoai
ra, diéu nay da duoc thé hién trong BLHS nam
2015 khi cac nha lap phap thiét ké timg truong
hop loai trir TNHS. Tuy nhién, suy cho ciing, van
phai so sanh, xem xét cac dau hiéu cua toi pham
c6 thoéa man hay khong, vi néu thoa méan thi la
t6i pham, phai chiu TNHS, néu khéng thoa man
thi khéng phai 1a toi pham, khdng phai chiu
TNHS. Con néu phan tach cu thé ¢ déy thi 5
rang c6 thé hanh vi d6 12 hanh vi gay thiét hai c6
can ctr hop phap (phong vé chinh dang); hoic
hanh vi d6 khong c6 15i (su kién bat ngo); hoic
1a hanh vi do chu thé chua thoa méan cac diéu kién
(tinh trang khong c6 nang lyc TNHS). Méc du
vay, c6 riéng quan diém rong cua nha thyc tién
Dinh Vin Qué nhu da dé cap ¢ trén khi quan
niém rat rong va xem xét ca midn TNHS thuoc
truong hop loai trir TNHS khi cha thé khdng phai
chiu hau qua phép ly gi trong khi ban chat cua
hai trudng hop nay 1a rat khac nhau [8,9].

Con trong khoa hoc luat hinh sy nuéc ngoai,
lai quy dinh mot s truong hop tén goi 1a mién
TNHS nhung thyc chét trong sé nhiing truong
hop nay nhiéu truong hop lai mang ban chat
phap ly 1a cac truong hop khéng phai la toi pham
(hay loai trir TNHS) theo luat hinh su Viét Nam.
Cu thé, BLHS Vuong qubc Thuy Bién
(chuong 24) coi la mién TNHS véi quy dinh
tuong ung nhu sau: Do sy hoa hodn gitra nguoi
pham t6i va nguoi bi hai (muc 7 chuong 24);
phong vé chinh dang (muc 1 chuong 24); tinh
thé cap thiét (muc 4 chuong 24); thim quyén
do luat dinh hay chap hanh ménh Iénh cua cap
trén (muc 2, 5 va 8 chuong 24) [33], trong do
ba trudng hop sau mang ban chét phép ly la
cac truong hop loai trir TNHS.

Hai 13, con ton tai mot sé quan diém khac
nhau vé& dic diém cua cac truong hop loai trir

TNHS. Mot sé nghién cau chi ra toi 15 - 18
truong hop loai trir TNHS. Mot s6 khac nhat tri
V6i quan diém cho rang viéc quy dinh cac truong
hop loai trir TNHS nhu trong BLHS hién hanh
da day du, dap ung yeu cau thyc tién dat ra. Diéu
ndy dat ra yéu cau can c6 mot cong trinh nghién
ctru ban chat phép ly, Iy luan va thuc tién cua loai
trir TNHS dé dé xuét thong nhat nhimng truong
hop dugc coi la loai trir TNHS.

Ba 14, con c6 nha nghién ctu cho rang mién
TNHS cing la mot dang loai trir TNHS. Tuy
nhién diéu ndy vap phai sy phan ddi cia nhleu
nha khoa hoc phap ly. Didu nay dit ra yéu cau
phai c6 mot cong trinh nghién ciru chi ra ban chit
phéap ly cua loai trir TNHS va phan biét nd voi
mién TNHS. Thyc trang tuong ty ciing dugc tim
thay trong cac cong b quédc té vé loai trir TNHS
(vi du Thuy Dién [33] hay Tay Ban Nha [34]).
Mot s6 ¢ong trinh nghién ciru nude ngoai thuong
¢ xu huéng dong nhat mién TNHS véi loai trir
TNHS (lan trong nhau).

Bon 13, cac cong trinh khoa hoc & Viét Nam
cling nhu quéc té dang co ban dung lai & viéc
nghién cau thyc tién lap phap hinh sy cac quy
dinh vé nhitng trudng hop loai trir TNHS. Viéc
nghién ciu, tong két thuc tién p dung quy dinh
phap luat hinh sy vé nhiing truong hop loai trir
TNHS n6i chung rat han ché, van cha yéu Ve
truong hop phong vé chinh dang nén doi hoi can
¢6 nhitng cbng trinh nghién cau lam rd khoang
trbng khoa hoc vé ap dung hé thng nhiing
truong hop nay.

Nam 13, trong giai doan tir 2002 cho tdi nay,
& Viét Nam chua c6 mot luan &n tién si nao
nghién ctu vé nhimg truong hop loai trir TNHS,
dac biét Ia tir khi ban hanh BLHS nam 2015, stra
d6i ndm 2017 va c6 hiéu luc tir ngay 01/01/2018.
Pay 1a mot thiéu sot khi nhiing truong hop loai
trir TNHS 1a mot ché dinh quan trong trong luat
hinh su quéc gia, truc tiép thé ché hoa quan
diém, chu truong cua Dang, chinh sach, phap
luat cua nha nudc Ve phong ngura, chdng toi
pham va bao vé quyén con ngudi bang phap luat
hinh sy. Tir Cuong linh xay dung dét nudc trong
thoi ky qua do 1én chii nghia xa hoi (b6 sung,
phét trién nam 2011), dén cac ky Pai hoi XII,
XIII, Bang va nha nudc ta di cé nhiéu duong 16,
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chu truong, chinh sach dac biét quan trong, lam
kim chi nam cho cdng tac xay dung, hoan thién
phép luat hinh sy néi chung va ché dinh nhiing
truong hop loai trir TNHS noi riéng. Do do6, dat
ra y8u cau can c6 cdng trinh nghién ctu chuyén
sau, dong bo va cd hé thong vé noi dung nhitng
truong hop loai trir TNHS.

3.2. CAc vdn dé dat ra can tiép tuc nghién ciu

Nhu vay, tir thuc tién nghién ctu vé nhitng
truong hop loai trir TNHS trong nudc va nudc
ngoai va danh gia tai muc 3.1, co thé dat ra cac
van dé can tiép tuc nghién ctu trong luat hinh su
Viét Nam nhu sau:

Ther nhat, can tiép tuc nghién cau 1y luan vé
nhiing trudng hop loai trir TNHS ¢ mot sb khia
canh gdm: 1) Khai niém, tén goi, thuat ngir bao
dam tinh khoa hoc cao nhét (loai trir tinh chat toi
pham cua hanh vi); 2) Pic diém, phan loai
truong hop loai trir TNHS va hé théng nhiing
truong hop dugc coi 1a loai trir TNHS; 3) Co so
cua viéc quy dinh nhiing truong hop loai trir
TNHS trong tuong quan véi co s¢ ciaa TNHS.

Thet hai, nghién cau, tong két thuc tién xay
dung, &p dung cac quy dinh vé nhirng trueong hop
loai trir TNHS trong lan phap dién hoa thi ba cia
luat hinh su, chi ra nhitng diéu kién cua ting
truong hop va phan loai theo cac tiéu chi cy thé
trong BLHS (theo yéu t6 cau thanh toi pham va
thiéu dau hiéu cu thé nao).

Thez ba, nghién cau, tong két thuc tién ap
dung quy dinh vé nhimng truong hop loai trir
TNHS ti khi BLHS nam 2015 ¢6 hiéu luc tu
ngay 01/01/2018 dén nay, ly giai nhiing ton tai,
han ché vé ca goc do ki thuat, ndi dung lap phap
va thuc tién thi hanh, dc bigt, thuc tién da xuat
hién mot sb truong hop ¢ thé duoc loai trir
TNHS va dap ung xu hudng nhan dao hoa, toan
cau héa [35] va thyuc thi nhiém vy (nhu: gy thiét
hai trong hoat dong thé duc thé thao; dic tinh;
gilp thuc hién cai chét “ém a”;...), tir 46, hé
thdng cac quan diém, chu truong, duong 16i cua
Pang, chinh sach, phap luat cua nha nudc vé
phong ngtra, chdng toi pham, bao vé quyén con
nguoi bang hé thong tu phap hinh sy gin véi
nhitng truong hop loai trir TNHS, qua do, lam co

so xay dung cac dinh hudng, giai phap hoan
thién noi dung Chuong IV - Nhitng truong hop
loai trir TNHS trong BLHS nam 2015 trong giai
doan sap toi.

L&i cam on

Nghién ctru nay 1a mot phan két qua cua Luan
an Tién si vé “Nhiing truong hop loai trir trach
nhiém hinh sy theo luat hinh sy Viét Nam” do
NCS. Trinh Buc Hiéu thyc hién tai Trudong Pai
hoc Luat, PHQGHN.
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