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Abstract: The Labor Code of the Socialist Republic of Vietnam was first promulgated in 1994 and
was subsequently revised in 2002, 2006, and 2007. The economic and social conditions and labor
relations have evolved, necessitating prompt amendments to labor legislation, resulting in the
issuance of the Labor Code 2012. However, after five years of application, the 2012 Labor Code has
revealed many deficiencies affecting employees' legal rights and interests, including the conditions
that employees must meet when they wish to unilaterally terminate the labor contract; these
conditions are considered very difficult to prove in the position of an employee. The Labor Code
2019 was enacted with several enhancements, including the elimination of regulations pertaining to
unilateral conditions for employees, thereby safeguarding their right to select better employment
opportunities and preventing and combating coerced labor. In this article, the author analyzes current
law on unilateral termination of labor contracts, focusing on the legal aspect, and selects some
common dispute practices related to unilateral termination of labor contracts that businesses and
individuals should be aware of to protect their mutual legal rights and interests, as well as those of
both parties.
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va mot s luu y dé han ché céc tranh chap lién quan
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Tém tit: Bo luat Lao dong ctia nudc Cong hoa xa hoi chi nghia Viét Nam dugc ban hanh 1an dau
tién nam 1994, sira d6i nam 2002, 2006, 2007. Qua thoi gian, tinh hinh kinh té, xa hoi va quan hé
lao dong da c6 nhidu thay ddi doi hoi nhitng didu chinh kip thoi cua phép ludt lao dong, dan dén sy
ra doi cua BO luat Lao dong 2012. Tuy nhién, qua tong két 5 nam 4p dung, BO ludt Lao dong niam
2012 da boc 19 nhiéu bét cap anh huong dén quyén va loi ich hop phap clia nguoi lao dong , bao
gém nhiing diéu kién ma ngudi lao dong phai dap ung khi c6 mong mubn don phuong cham dut
hop dong lao dong, nhimng didu kién nay dugc danh gia 1a rit kho dé chimg minh trén cuong vi ciia
mot nguoi lao dong. Bo luat Lao dong nam 2019 da ra doi voi nhiéu d6i méi, mot trong nhiing thay
doi dang ké chinh 13 viéc bai bo quy dinh vé diéu kién don phuong ctia nguoi lao dong dé dam bao
quyén loi dugce lya chon viéc lam t6t hon cho ngudi lao dong va phong, chbng cudng bic lao dong.
Trong bai viét nay, tac gia phan tich quy dinh phap luét hién hanh vé don phuong cham dut hop
ddng lao dong tap trung vao khia canh phép ly, dong thoi chon loc mot sb thuc tidn vé tranh chip
tiéu b1eu lién quan dén don phuong cham dut hop dong lao dong ma cac doanh nghiép va céac ca
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DPon phuong cham dat hop dong lao dong tur gbc do phap 1y
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nhan can luu tim dé dam bao t6t nht quyén va loi ich hop phap cua minh va cia doi bén.

T khéa: Bo luat Lao dong, nguoi sir dung lao dong, ngudi lao dong, don phuong chdm dut.

1. Mé dau

Viéc nguoi st dung lao dong (NSDLD) va
ngudi lao dong (NLD) di dén ky két va thyuc hién
hop ddng von khong phai 1a diéu d& dang, tir viée
tim dugc mot bén dap trng nhitng tiéu chi dit ra,
dén viéc tuan thu cac quy dinh vé tuyén dung, ky
két hop dong, va tuan tha cac quy trinh, quy ché
n6i bd, quy dinh phép luét trong subt qua trinh
thuc hién hop dong.

* Té4c gia lién hé.
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Tuy nhién, viéc két thuc mdi quan hé hop
ddng lai 1a vn dé& phat sinh phan 16n tranh
chép lao dong, dac biét la truong hop mot
trong hai bén don phuong chim dut hop dong
lao dong (HPLD). Phai chang quy dinh phap
luat con nhitng han ché gy kho khin cho viée
ap dung, hay ban than nhitng nguoi trong cude
chua quan tam thoa dang dén viéc tuan thu cac
quy dinh lién quan?
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Xuat phat tir thyc tién néu trén, tic gia phan
tich, danh gid van d¢ don phuong chdm dut
HDLD nhin tir goc d6 phap ly va phan tlch mot
sO tranh chap trong thuc tién, tir d6 dé xuét cac
giai phap dé han ché cac tranh chap phat sinh tir
trong truong hop don phuong chim dut HDLD,
hudng dén muyc tiéu bao vé quyén va loi ich hop
phap cua NLD va NSDLD.

2. Quy dinh ciia phap luit vé diéu ki¢n va
trinh tu don phwong cham dit HPLD

DPon phuong chim dut HDLD boi NSDLD
va don phuong cham dit HDLD bai NLD 14 hai
trong s6 nhiéu truong hop chim dut HPLD.
Ngoai hai truong hop nay, phap luat hién hanh
quy dinh 11 truong hop chdm dut HDLD khAc,
cac trudng hop phd bién 1a 1) HDLD hét han, 2)
Hai bén thoa thuan chim dat, 3) NLD bi xir Iy
ky ludt sa thai, 4) NSDLD cho NLD théi viéc
trong trudng hop thay ddi co cdu, cong nghé
hodc vi 1y do kinh té hodc khi chia, tach, hop
nhat, sap nhap; ban, cho thué, chuyén d6i loai
hinh doanh nghiép; chuyén nhuong quyén so
hitu, quyén sir dung tai san cua doanh nghiép!.
Viéc cham dut theo mdi trudng hop can dap tng
nhing diéu kién va tuan theo trinh tu nhét dinh.

Vay khi nao duogc don phwong chdm dirt
HDbLDb?

C6 thé thdy khai niém “don phuong cham
dut hop dong” khong phai 1a khai niém xa la
trong phap ludt vé& hop dong. Hop dong duoc
hinh thanh trén co s& ty nguyén cua hai hodc
nhiéu bén, do dé, khi ¢o mong mubn chim dt
quan hé hop ddng, phap luét ciing cho phép viée
cham dut ty nguyén sém hon so véi thoi han cta
hop dong. Tuy vay, khi quan h¢ hop ddng cham
dut som hon du kién, quyén va loi ich cua cac
bén s& it nhiéu bi anh hudng. Do d6, phap luit va
ban than cac bén thuong dat ra cac diéu kién va
trinh tw ma mot bén phai dap ung khi don
phuong cham dit hop dong, v6i muc dich giam
thiéu nhitng tac dong tiéu cuc dén bén con lai [1].

1 Quéc hoi (2019), BLLD 2019, Didu 34
2 Quédc hoi (2019), BLLD 2019, khoan 1, Biéu 36

Quy dinh vé don phuong chim dit HDLD
cling thong nhét véi nguyén tic chung néu trén,
theo d¢, viéc don phwong cham dit HPLD c6
thé duoc thuc hién boi mot trong hai phia:
NSDLD, hodac NLDB. Bén don phuong phai dam
bam dap tng cac didu kién va trinh ty don
phuong chdm dut theo quy dinh phap ludt. Viéc
khéng tuan thu bat ky quy dinh nao s& dugc xem
1a don phuong chdm dut trai phap ludt va tiém én
nguy co phat sinh tranh chap lao dong lién quan.

Trudce hét, tac gia phan tich quy dinh vé don
phuong chim dit HPLD béi NSDLD vé hai
khia canh: truong hop duoc don phuong cham
dut va thi tuc don phuong cham dit.

Truong hop don phuong cham dit HPLD
bdi NSDLD:

Phép luat quy dinh NSDLD c¢6 quyén don
phuong chdm dut HDLD trong cac truong hop
sau day?. 1) NLD thuong xuyén khong hoan
thanh cong viéc theo HDLD; 2) NLD bi 6m dau,
tai nan da diéu tri 12 thang lién tuc ddi v6i nguoi
lam viéc theo HPDLD khong xac dinh thoi han
hoic di diéu tri 06 thang lién tuc ddi véi ngudi
lam viéc theo HDLD xac dinh thoi han co6 thoi
han tir 12 thang dén 36 thang hodc qua nira thoi
han HDLD d6i v6i nguoi lam viéc theo HDLD
xac dinh thoi han ¢6 thoi han dudi 12 thang ma
kha niang lao dong chwra hdi phuc; 3) Do thién tai,
hoa hoan, dich bénh nguy hiém, dich hoa hodc di
doi, thu hep san xuét, kinh doanh theo yéu ciu
clia co quan nha nudc cd thdm quyén ma
NSDLBD da tim moi bién phéap khic phyc nhung
van budc phai giam chd lam viéc; 4) NLD khong
c6 mit tai noi 1am viéc sau 15 ngay ké tir ngay
hét thoi han tam hodn thuc hién HDLD, néu hai
bén khong c6 thoa thuan khac; 5) NLD du tudi
nghi huu, trir truong hop c6 thoa thuan khac; 6)
NLD tu y bo viéc ma khong c6 1y do chinh dang
tr 05 ngay lam viéc lién tuc tré 1én; 7) NLD cung
cip khong trung thuc thong tin theo quy dinh khi
giao két HPLD 1am anh huong dén viéc tuyén
dung NLD.

Phap luat ciing néu rd nhiing truong hop cam
NSDLBD don phuong chdm dit HPLD bao gdom:
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1) NLD 6m dau hodc bi tai nan, bénh nghé
nghiép dang diéu tri, diéu dudng, trir trudng hop
kha ning lao dong ctia NLD chua phuc hdi sau
thoi gian diéu tri quy dinh® 2) NLD dang nghi
hang nam, nghi viéc riéng va truong hop nghi
khac dugc NSDLP dong y*; 3) NLD nit mang
thai; NLD dang nghi thai san hodc nudi con dudi
12 thang tu6i®, 4) NLD két hon®; 5) Lién quan
dén viéc thanh 1ap, gia nhap hodc hoat dong t6
chtrc dai dién NLD'.

Trong sb cac truong hop chdm dut néu trén,
truong hgp NSDLD don phuwong cham dut vi 1y
do “NLD thuong xuyén khong hoan thanh cong
viéc theo HDLD” 14 kha phé bién. Tuy vay, viéc
thiéu kinh nghiém khi cho NLD nghi viéc trong
truong hop nay c6 thé dan toi nhiéu rii ro phap
Iy cho NLD.

B0 luat Lao dong nam 2019 (BLLD 2019)
quy dinh viéc danh gia NLD thudong xuyén
khong hoan thanh cong viéc can cin ctr vao cong
viéc duoc quy dinh tai HPLD, va xac dinh theo
ti€u chi danh gia mic d6 hoan thanh cong viéc
trong quy ché cia NSDLD, quy ché nay do
NSDLD tham khao ¥ kién t6 chirc dai dién NLD
tai co so (néu co) trudc khi ban hanh. Nhu vay
dé NSDLD c¢6 thé danh gia viéc NLD thuong
xuyén khong hoan thanh cong viéc theo HDLD,
can dap tng ba diéu kién. Thir nhat, HDLD phai
quy dinh nhitng cong viéc ma NLD phai thuc
hién®. Thir hai, NSDLD can ban hanh quy ché
néu ro ti€u chi danh gia murc d6 hoan thanh cong
viéc. Thtr ba, quy ché danh gia mic do hoan
thanh cong viéc dugc ban hanh dung trinh ty, tha
tuc theo quy dinh. Ngoai ra, Huéng dan 33/HD-
VKSTC ciia Vién Kiém sat nhan dan t6i cao
ngay 08/11/2022 c6 néu “Kiém sat vién, cong
chuc xac dinh c6 hay khong c6 cin cit NLD
thuong xuyén khong hoan thanh cong viéc theo
HDLD trén co sé xem xét ndi dung HDLD hoac
phiéu giao viéc, théng bao giao viéc (phan mé ta

3 Quéc hoi (2019), BLLD 2019, khoan 1, Bidu 37.

4 Qudc hoi (2019), BLLD 2019, khoan 2, Diéu 37.

5 Qudc hoi (2019), BLLD 2019, khoan 3, Biéu 37.

8 Qudc hoi (2019), BLLD 2019, khoan 3, Biéu 137.

7 Quédc hoi (2019), BLLD 2019, Bidu 175.

8 Bo Lao dong - Thuong binh va Xa hoi (2020), Thong
tu 10/2020/TT-BLDTBXH quy dinh chi tiét va hudng

cong viéc, yéu cu vé tién do, chit luong thuc
hién cong viéc); bang chdm diém, danh gia xép
loai hoan thanh cong viéc; danh hi¢u thi dua,
khen thuéng; bién ban théng ké cu thé cac
cong viéc chua hoan thanh lién tuc trong mat
thoi gian nhat dinh; quy ché quy dinh vé tiéu
chi danh gia mirc d6 hoan thanh cong viéc; 101
trinh bay cua duong sy, ngudi lién quan (nhét
12 nhitng ngudi truc tiép duoc giao nhiém vu
quan ly, danh gia vé mirc d6 hoan thanh cong
viéc cia nguodi lao dong)”.

Co thé thdy, mic du phap luat cho phép
NSDLD duoc don phwong cham dirt quan hé lao
dong khi NLD khong dap ting doi hoi cong viée
ma cong ty dua ra, tuy nhién, dé tranh viéc danh
gia mang tinh tuy tién, phap luét lao dong dua ra
cac yéu cau rat khat khe d01 voi viée danh gia,
khién cho viéc thuc thi quyén don phuong nay
khong hé dé dang cho NSDLP, nguoc lai doi hoi
su c4n trong cao tir phia NSDLP.

Thu tuc don phuong chdm diat HPLD béi
NSDLb:

Ngoai viéc dép ting céc truong hop/ can cu
dugc phép don phuong chdm dut, NSDLD c6
nghia vu thyc hién céc thu tuc sau:

Pau tién 1 nghia vu théng béo trudc. Trong
hau hét cac truong hop don phwong cham dut,
NSDLD c6 nghia vu théng bao trudc (it nhat 45
ngdy, it nhat 30 ngay, hodc it nhat 03 ngay lam
viéc tuy thudc vao loai HDLD, hodc mét thoi han
khac 4p dung cho cong viéc dic thu)®. NSDLD
khong can phai bao truéec cho NLP khi don
phuong cham dut HDLD chi trong hai trudng
hop sau: 1) NLD khong c6 mit tai noi lam viéc
sau 15 ngay ké tir ngay hét thoi han tam hodn
thue hién HDLD; va 2) NLD ty v bo viéc ma
khong c6 1y do chinh dang tir 05 ngay lam viéc
lién tuc tré 1én.2°

dan thi hanh mot s diéu cua Bo luat Lao dong vé ngi
dung cua hop ddng lao dong, hoi dong thuong lugng tap
thé va nghé, cong viéc ¢6 anh hudng xau tdi chirc nang
sinh san, nudi con, diém a, khoan 3, Diéu 3.

¢ Qudc hoi (2019), BLLD 2019, khoan 2, Diéu 36.

10 Qude hoi (2019), BLLD 2019, khoan 3, Diéu 36.
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Thir hai 1 nghia vu thong bao vé viéc chidm
duat HPLD. Mot ndi dung ma cda NSDLD va
NLD thuong it Iuu tdm chinh 1a viéc phap luat
yéu cdu NSDLP phai thong bao bing vin ban
cho NLD vé viéc cham duat HDLD ca trong
truong hop NSDLD don phuong va trong truong
hop NLD don phuong.!! Day ciing 13 nguyén
nhan din dén khong it tranh chap phat sinh trén
thuc té, s& dugce tac gia phéan tich thém tai Muc 5
dudi day.

Bén canh d6, khi don phwong chim dut
HDLD ddi v6i NLD la thanh vién ban lanh dao
cua t6 chirc dai dién NLD tai co s, NSDLD phai
thoa thuan béng véan ban véi ban lanh dao cua to
chuc dai dién NLD tai co so. Truong hop khong
thoa thudn dugc, phai bao cdo v6i co quan
chuyén mén vé lao dong thudc Uy ban nhan dan
cép tinh va NSDLD chi dugc quyén quyét dinh
sau 30 ngay ké tir ngdy bao cho co quan chuyén
mon vé lao dong thuéc Uy ban nhan dan cap
tinh??,

Nghia vu thong béo trude va nghia vu thong
bdo chdm dat 1a hai nghia vu doc lap cua
NSDLD ma cac bén déu can nim dé tranh xac
dinh sai sy kién chAm duat HDLD trong trudng
hop don phuong chdm diat HDLD.

Tiép theo, tac gia phan tich quy dinh vé don
phwong chdm dit HPLD bdi NLD vé hai khia
canh: truong hop duge don phuong chim dirt va
thu tuc don phuong cham dut.

Truwong hop don phwong cham dirt HDLD
boi NLD

Trong khi NSDLDP chi dugc don phuong
cham dit HDLD khi xay ra cac truong hop theo
lugt dinh nhu dugc phén tich ¢ trén, NLD c6
quyen don phuong chdm dut HDLD ma khong
can ly do, chi can tuan thu nghia vu bao trudc
cho NLD.

Pay 1a mot diém thay ddi 16n cua BLLD
2019 so voi Bo luat Lao dong nam 2012 (BLLD
2012). Trudce day theo quy dinh tai BLLD 2012,
NLD lam viéc theo HPLD xac dinh thoi han chi
dugc quyén don phuong chim dut HPLD trong

1 Quéc hoi (2019), BLLD 2019, khoén 1, Diéu 45.
12 Quéc hoi (2019), BLLD 2019, khoan 3, Biéu 177.

mdt sb truong hop nhat dinh. Phap luat hién hanh
gitp NLD dugc chu dong trong viéc két thuc mot
cong viée cii hay bat dau mot cong viéc moi,
théng nhét voi quyén ty do luya chon viéc lam
duogc quy dinh tai khoan 1, biéu 35 Hién phap
2013, khoan 1, Piéu 10 BLLD 2019, tién téi
phong ngira lao dong cudng buc/ lao dong bit
budc theo tinh than Cong wdc sd 29 va Cong udc
s6 105 cua ILO da dugc Viét Nam phé chuan [2].

Thii tuc don phirong chdm diet HPLD béi NLD:

Khi ¢6 nhu ciu don phwong chim dut
HDPLD, NLD can théng bao trudc cho NLD theo
thoi han tuong ty nhu thoi han thong bao trudc
ciia NSDLD®, Viéc cho phép NLD c6 thé don
phuong chim dut HPLD ma khong can 1y do
mot mit tao quyén chi dong cho NLD, mit khac
gdy ra bat loi cho NSDLD trong viéc bd tri nhan
su. Do d6, yéu cau NLD thyc hién tha tuc bao
truée khi don phuong cham dut hop dong theo
quy dinh hién hanh nhim muc tiéu giam thiéu
anh huong d6i véi NSDLD, giup NSDLD c¢6 thoi
gian tuyén dung hay bd tri nhan su thay thé.

Tuy nhién, BLLD 2019 ciing cho phép NLb
dugce don phuong cham dit HDLD kh()ng can
thong bdo trudce trong nhiéu trudng hop™ nhu:
1) Khéng duoc bb tri theo dung cong viée, dia
diém 1am viéc hoic khong duoc bao dam diéu
kién lam viéc theo thoa thuan; 2) Khong dugc
tra du luong hodc tra luong khong ding thoi
han; 3) Bi NSDLD nguoc dai, danh dap hoac
¢6 101 no6i1, hanh vi nhuc ma, hanh vi lam anh
huong dén sic khoe, nhan phdm, danh dy; bi
cudng birc lao dong; 4) Bi quay rdi tinh duyc tai
noi lam viéc; 5) Lao dong nir mang thai phai
nghi viéc; 6) Pu tudi nghi huu; 7) NSDLD
cung cip thong tin khong trung thuc lam anh
huodng dén viéc thuc hién HPLD.

C6 thé thay trir truong hop dii tudi nghi huu
la truong hop ma NSDLD da c6 san thong tin, va
truong hop lao dong nit mang thai phai nghi viéc
thuong kho khan trong viée bao trude, cac
truong hop NLD dugce quyén don  phuong cham
dut khong can béao trudce con lai déu xuét phat tir
trach nhiém quan 1y hoac hanh vi vi pham cua

' Quéc hoi (2019), BLLD 2019, khodn 1, Diéu 35.
14 Quéc hoi (2019), BLLD 2019, khoan 2, Biéu 35.
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NSDLD. Quy dinh nay dat ra doi hoi cho
NSDLD khong chi ludn tudn thu nghia vy cta
minh ma con phai ¢6 kha ning mang dén mot
moi truong lam vi€c lanh manh, an toan cho
NLD, néu khéng dap ung dugc yéu cau niy,
NSDLD s€ ¢6 nguy co bt 6n hodc thiéu nhan su
d6t ngdt do nhan sy co quyén don phuong chdm
dut HPLD khong can bao trude.

Trong khi phéap luat quy dinh rd nghia vu
théng bao cham dat HPLD phai thuc hién
bing vin ban, thi nghia vu théng bao trudc
trong truong hop NSDLD don phuong va NLD
don phuwong déu chua duoc quy dinh cy thé vé
hinh thirc. Thong thudng, cac cong ty s€ xay
dung quy ché vé cach thirc trao d6i n6i chung
hodc quy dinh cu thé vé cach thirc thong bao
khi chAm dut HPLD, khi d6 cac bén can chi y
tuan thu quy dinh ctia cong ty. Truong hop
khéng c6 quy dinh cu thé, NSDLD hay NLD
khi thuc hién thong bao nén wu ti€n st dung
hinh thtc van ban dé thuin lgi hon trong
truong hop phai chirng minh viéc tuan thu
nghia vy thong bao trudc theo quy dinh.

3. Quyén lgi khi don phwong chim dit hop
dong ding luat

Viéc don phuong chim dut HDLD ding
phap luat giip tiét kiém thoi gian hoan tat thu tuc
cham dit cho ca hai bén, tranh tranh chap phat
sinh, déng thoi bao dam quyén loi hop phap cho
ca NLD va NSDLDb.

Khi chdm dit HDLD, NLD c6 cic quyén sau
(twong g v6i trach nhiém cia NSDLD):

- Pugc nhan trg cap thoi viéc'®;

- Pugc thanh toan tiép luong, bao hiém xa
hcf)i,‘béo hiém y te, bao hiém that nghi€p va cac
quyén loi khac?®;

- buoc NLb hoéq thanh thu tuc xdc nhén
thoi gian dong bao hiém xa hdi, bao hiém that
nghiép'’;

15 Qudc hoi (2019), BLLD 2019, khoan 2, Diéu 48.
16 Quéc hoi (2019), BLLD 2019, khoan 2, Diéu 48.
17 Qudc hoi (2019), BLLD 2019, diém a, khoan 3, Diéu 48.
18 Quéc hoi (2019), BLLD 2019, khoan 3, Diéu 48.

- Puoc nhén lai cac giay to lién quan®®;

Nguoc lai, NSDLD chi ¢6 thé yéu cau NLD
ban giao lai cong viéc va thanh todn cac khoan
no con lai néu c6®.

4. Hau qua cia viéc don phwong chim dit
HDLD trai phap luat

Viéc mdt bén don phuong chdm dt
HDPLD ma khong thudc truong hop duogc
phap luat cho phép, hodc viéc cham dut
khong tuan thu quy trinh luat dinh dugc xem
la don phuong chim dut HPLD trai phap
1uat®. Trong trudng hop nay, bén vi pham sé&
phai chiu cac trach nhiém sau:

Déi véi NLD don phuong cham dit HDLD
trai phap luat, NLD sé&: # 1) Khong dugc nhan
trg cap thoi viée; 2) Phai bdi thuong cho NSDLD
nira thang tién lvong; 3) Phai bdi thuong cho
NSDLD mét khoan tién twong ung véi tién
luong trong nhitng ngay khong bao trudc (néu vi
pham thoi han bao trudce); 4) Phai hoan tra cho
NSDLD chi phi dao tao (néu duoc dao tao tir
kinh phi cia NSDLD).

Truong hop NSDLP don phuong cham dit
HDLD trai phap luat, NSDLD c6 nghia vu:* 1)
Nhén NLD tr¢ lai lam viéc; 2) Tra tlen luong,
dong bao hiém xi hoi, bao hiém y té, bao hiém
that nghiép trong nhitng ngay NLD khong duoc
lam viéc; 3) Tra thém cho NLD mot khoan tién
it nhat bang 02 thang tién luong; 4) Tra mot
khoan tién twong ing véi tién luong trong nhiing
ngay khong bao trudc (néu vi pham thoi han bao
trugc); 5) Néu NLD khong mudn quay tro lai
lam viéc, thi ngoai cac khoan trén NSDLD con
phai tra trg cip thoi viéc cho NLD; 6) Néu khong
mudn nhan lai va NLD dong y thi NSDLD phai
bdi thudng thém cho NLD it nhit bang 02 thang
tién luong.

Ngoai ra, NSDLD con c6 thé bi xir phat vi
pham hanh chinh néu don phuong chim dut

19 Qudc hoi (2019), BLLD 2019, khoan 1, Diéu 48.
2 Quéc hoi (2019), BLLD 2019, Diéu 39.
21 Qudc hoi (2019), BLLD 2019, Diéu 40.
22 Quéc hoi (2019), BLLD 2019, biéu 41.
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HDLD trai phap luat, hodc néu khong tuan thu
cac nghia vu khi chdm dit HPLD nhu: 1) Biphat
tién néu khong thyuc hién dung quy dinh vé thoi
han thanh toan cac khoan vé quyén loi cia NLD
khi chidm duat HPLD?; 2) Bj phat tién néu khong
tra hodc tra khong du tién cho NLD khi don
phuong chim diat HPLD trai phap luat®; 3) Bi
phat tién néu khong hoan thanh thu tuc xac nhéan
thoi gian dong bao hiém xa hoi, bao hiém that
nghiép va tra lai ciing voi ban chinh gidy to khac
da gitr cia NLD sau khi chAm dut HPLD; khong
cung cp ban sao cac tai liéu lién quan dén qua
trinh 1am viéc cia NLD néu NLD ¢6 yéu cau sau
khi chim dit HDLD?; 4) Bi budc tra khoan tién
131 cua s6 tién chua tra tai thoi diém xur phat dbi
v6i hanh vi khong tra hodc tra khong du tién tro
cap thdi viéc hodc trg cdp mat viéc lam cho
NLD?*: 5) Bj phat tién khi don phuong chim dut
HDLD d6i v6i NLD vi 1y do két hon, mang thai,
nghi thai san hodc nudi con dudi 12 thang tu6i®>;
6) Bi phat tién khi khong thoa thuin bang vin
ban véi ban 13nh dao cta td chice dai dién NLD
tai co so khi don phuong chim dat HPLD dbi
v6éi NLD 1a thanh vién ban lanh dao cta td chirc
dai dién NLD tai co s6%; 7) Bi phat tién khi
quyét dinh don phuong chim dut HPLD d6i véi
NLD la thanh vién ban ldnh dao cua té chirc dai
dién NLD tai co s&¢ ma vi pham thoi gian béao
trudc cho co quan chuyén mon vé lao dong trong
truong hop khong thoéa thuan dugc voi ban lanh
dao cua t6 chuc dai dién NLD tai co s62'; 8) Bi
phat tién khi c6 hanh vi phan biét ddi xir thong
qua viéc don phuong cham dut HPLD d6i véi
NLD, thanh vién ban lanh dao cua td chic dai

23 Chinh phu, Nghi dinh 12/2022/ND-CP quy dinh xir
phat vi pham hanh chinh trong linh vuc lao dong, bao
hiém xa hoi, nguoi lao dong Viét Vam di lam viéc ¢
nude ngoai theo hop dong, khoan 2, Piéu 12

24 Chinh phu, Nghi dinh 12/2022/ND-CP quy dinh xtr
phat vi pham hanh chinh trong linh vyc lao dong, bao
hiém x3 hoi, nguoi lao dong Viét Vam di lam viéc &
nudc ngoai theo hop déng, diém a, khoan 4, biéu 12

% Chinh phua, Nghi dinh 12/2022/ND-CP quy dinh xir
phat vi pham hanh chinh trong linh vuc lao dong, bao
hiém x3 hoi, nguoi lao dong Viét Vam di lam viéc &
nudc ngoai theo hop déng, diém i, khoan 2, Piéu 28

dién NLD tai co 75('3 vi Iy do thanh 13p, gia nhap
hodc hoat dong t6 chirc dai dién NLD?,

Trong qua trinh gbp ¥ du thao BLLD 2019,
¢6 y kién cho rang cac hé qua khi NSDLD don
phuong cham dit HDLD chua tuong xing vdi
moi hanh vi vi pham, va can phan biét giira hé
qua do vi pham v¢ can cir chdm dut va vi pham
vé mit thu tuc, vi du néu c¢é can ctr don phuong
nhung chi vi pham thoi han thong bao, thi NLD
chi nén duoc thanh toan khoan tién tuong tng
voi tién luong trong nhiing ngay khong bao
trudc, viéc yéu cidu NSDLD phai nhan NLD tré
lai Iam viéc 1a khong phu hop vé mat thuc té [2].
Tuy nhién, BLLD 2019 da dugc ban hanh theo
hudng chi can vi pham bét ky ndi dung gi lién
quan d&n viéc don phuong chdm dat, NSDLD
déu phai d6i mat v6i nhitng hé quéa phap 1y nhu
nhau va quyén ctiia NLD duoc bao vé tdi da [3].

5.Céac tranh ch?:1p thwong gip va dé xuit giam
rii ro tranh chap

Thi nhat, xéc dinh sai sy kién chim dtt HDLD:

Nhu da néu 6 trén, ngoai nghia vu thdng bao
truéc, NSDLD phai thong bao bing vin ban cho
NLD vé& viéc chdm dit HPLD cé trong truong
hop NSDLD don phuong va trong trudong hop
NLD don phuong.?® Tuy nhién, mdt sO hgp
NSDLD lai chua thyc hién nghia vu thong bao
cham dit din dén phat sinh tranh chdp nhu mot
s6 truong hop dudi day:

Trong mot ban an nam 2023 vé tranh chap
don phuong cham dut HDLD [4], toa 4n dd nhan

% Chinh pht, Nghi dinh 12/2022/ND-CP quy dinh xur
phat vi pham hanh chinh trong linh vuc lao dong, bao
hiém xa hoi, nguoi lao dong Viét Vam di lam viée &
nudc ngoai theo hop déng, diém a, khoan 2, Piéu 35

21 Chinh phu, Nghi dinh 12/2022/ND-CP quy dinh xtr
phat vi pham hanh chinh trong linh vyc lao dong, bao
hiém x3 hoi, nguoi lao dong Viét Vam di lam viéc &
nude ngoai theo hgp dong, diém b, khoan 2, Didu 35

% Chinh phu, Nghi dinh 12/2022/ND-CP quy dinh xur
phat vi pham hanh chinh trong linh vuc lao dong, bao
hiém x3 hoi, nguoi lao dong Viét Vam di lam viéc &
nudc ngoai theo hgp dong, diém c, khoan 1, Diéu 36

29 Quéc hoi (2019), BLLD 2019, khoan 1, Diéu 45
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dinh rang viéc bo phan nhén sy cua cong ty goi
NLD t6i 1am viéc dé thong bao vé viée cong ty
cho NLD nghi viéc khong phai la thong bao nghi
viée, trong toan bd hd so khong co van ban hoic
quyét dinh hanh chinh nao thé hién ngudi dai dién
theo phap luat ctia cong ty, ngudi dimg dau cong
ty hodc ngudi duge cong ty iy quyén da ban hanh
van ban cham dut HDLD véi NLD*, cho nén yéu
cau khoi kién ciia NLD budc cong ty phai bdi
thuong thiét hai do don phuong chidm diat HDLD
trai phap luat 1a khong co6 co sd phap 1y [5].

Trong mdt ban 4n phic tham cia Tod an
Nhan dan cap cao tai Pa Ning, toa an ciing dua
ra nhan dinh tuong tu theo hudéng van ban c6 ndi
dung don phuong chdm dut HDLD nhung khong
¢6 chir ky cia nguoi dai dién theo phap luat cua
NSDLDP, khong c6 dong ddu cong ty thi chua c6
gia tri phap 1y nhu mot quyét dinh cham dat
HDLD cua cong ty [6, 7].

Thong thuong, sau khi nhan dugc thong tin
hay thong bao trudc vé viée don phuong chim dut
tor NLD hay NSDLD, cac bén thuong cd thém
nhiéu trao ddi bang vin ban hodc bang miéng dé
thao luan nhitng ndi dung lién quan, co thé 1a sy
phan ddi viéc cham dut tir mot bén hodc don thuan
1a thao luan vé cac quyén nghia vu khi cham dut.
Tuy nhién, su kién phap 1y danh ddu viéc chdm
diat HPLD chinh 1a théng béo chim dit HDLD
do NSDLD ban hanh boi ngudi ¢6 thim quyén
[8]. Do d6, NSDLD va NLP can luu ¥, tranh
truong hop chua ton tai viéc don phuong chdm
dit HDLD nhung NSDLD hodc NLD da ding
thyc hién nghia vu cua minh theo HDLD hodc
thyc hién cac yéu cau khoi kién chura phi hop [9].

Thir hai, xac dinh sai can cit chAm duat HDLD:

Phap ludt da phan biét cac can ci/truong hop
chim dut HDPLD, tuy nhién viéc xac dinh dung
truong hop trén thuc t& khong phai 1a didu dé
dang. Vi mdi truong hop cham dut, thi tuc can
thuc hién ciing khong giéng nhau, do d6 viée xac
dinh khong dang trudng hop chdm dit c6 thé tiém
an rui ro cham durt hop dong trai phap luat [10].

% Quéc hoi (2019), BLLD 2019, khoan 3 va khoan 5,
Didu 18.

Trude day theo quy dinh cia BLLD 2012,
NSDLD khong c6 nghia vu thong bao trude cho
NLP khi chdm diat HDLD do thay ddi co céu
(Theo BLLD 2019, ca hai truong hop NSDLD
don phuong cham dut va truong hop chim dirt
do thay ddi co cdu déu yéu ciu nghia vy thong
bao trudc cia NSDLD), do do, trude khi BLLD
2019 duoc ban hanh, c6 khong it tranh chép lién
quan dén viéc phan biét chim diat HDLD do thay
d6i co cdu va don phuong chim dut HDLD bai
NSDLDP [11] Trong mdt ban an phic thim cua
Toa an Nhan dan cip cao tai Pa Nang [12] va
mot ban an phuc thim cua Toa an Nhan dan
Thanh phé H6 Chi Minh [13] (cin cir BLLD
2012), Toa an cho rang viéc NLD kién cong ty
don phuong chdm dit HDLD trai phap luat 1a co
sy nham lan giita truong hop NSDLD don
phuong cham dat HDLD voi truong hop
NSDLD cho NLD théi viéc do thay ddi co ciu,
sy nham 14n d& xay ra khi trong hai vy an nay,
viéc cat giam chi dan dén chim dut HPLD cua
mét NLD. Viéc chdm dit HDLD trong hai vu an
nay duoc xac dinh 1a chim dat do thay ddi co
cAu cin ctr vdo cac tai lidu ma cong ty dd cung
cip nhu quyét dinh cta cong ty c6 néu “vi ly do
thay d6i co cau”, nghi quyét hoi déng thanh vién
vé viéc thay ddi co ciu to chuc lao dong, ké
hoach thay ddi toan dién va co cau, to chuc lai
nhan sy. Do d6, NSDLD c¢6 nghia vu thuc hién
cac thu tuc chdm dut theo quy dinh vé thay dbi
co cu va khong c¢6 nghia vu thuc hién nghia vy
thong bao theo quy dinh vé don phuong chdm
dat HPLD can cir BLLD 2012.

Hién nay, van c6 nhiéu tranh chip phat sinh
lién quan dén viéc NSDLD chim dut HPLD véi
1y do thay d6i co ciu, td chirc lai lao dong nhung
ban chit 1a mubn chidm diat HPLD véi mot hodc
mdt sb lao dong cu thé vi nhitng 1y do khac, va
nhitng ly do d6 khong thudc cac truong hop duogc
don phuong chdm dut theo quy dinh. Viéc cho
phép NSDLD cham dat HPLD do thay ddi co
céu, t6 chirc lai lao dong theo quy dinh hién hanh
nhu mot giai phap dé NSDLb chim dit mbi
quan hé lao dong theo quyét dinh chii quan ciia
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minh. Tuy nhién, phap luat da luong trudc dugc
rui ro nay va quy dinh céac tha tuc ma NSDLD
phai thyc hién dé chimg minh viéc thay ddi co
ciu, t6 chuc lai lao dong trén thuc té nhu xay
dung va thuc hién phuong an st dung lao dong,
trao d6i y kién véi t6 chic dai dién NLD tai co

31 Trong truong hop co tranh chip, co quan
giai quyét tranh chap s& cin ctr cac tai lidu lién
quan dé danh gia liéu c6 ton tai viéc thay doi co
cAu, to chirc lai lao dong hay khong va cac thu
tuc khi chdm dut da tudn thu quy dinh phap luét
hay chua, dac biét co quan giai quyét tranh chap
s€ yéu cau doanh nghiép phai chimg minh sy
thay d6i nay la can thiét do nhu cau thyc té va
doanh nghiép di nd lyc bd tri cong viec méi va
dao tao NLD dé tiép tuc sir dung nhung khong
thé giai quyét duoc viéc 1am mé&i ma phai cho
NLD thoi viée.*

Thir ba, ton trong quyén ciia NLD:

Viéc ép budc hay thuyét phuc NLD ky thoa
thuan chim dit do khong du 1y do don phuong
chdm dat ciing 13 cach ma khéng it cong ty ap
dung. Ranh gidi gitra sy ¢p budc va su ty nguyén
trong trudong hop nay rat kho rach r0i, tuy vay,
khong thé phu nhan tinh thé NLD mudn tiép tuc
1am viéc trong khi cong ty thuyét phuc NLD nghi
viée 12 mot cude chién khong can strc. Trong mot
ban an so tham ctia Toa 4n nhan dan thanh phd
N, tinh Khanh Hoa [14], T0a an di tuyén huy
quyét dinh chdm dut HDLD cua NSDLD mic du
NSDLDP d3 cung cap thoa thuin chim dit HDLD
¢6 chir ky cuia NLD va NSDLD, vi Toa an nhan
thdy c6 co s& dé cho rang NLD bi ép budc ky
bién ban thoa thuan nghi viéc dé hop thirc hoa
céc quyét dinh don phuong cham dit hop dong.
Day 1a vu viéc dé ca NSDLP va NLD can luu
tam, boi phap luat lao dong Viét Nam cod xu
huéng bao vé NLD — bén thuong dugc xem la
yéu thé hon trong quan hé lao dong. Pong thoi
phap luat Viét Nam noi chung dwoc xay dung dé
bao vé gia tri phap 1y cta nhiing giao dich hop
phap chtr khong cong nhidn nhiing giao dich
mang tinh gid tao hay cudng ép nhu thoa thuan
cham dat HDPLD trong truong hop trén.

3L Quéc hoi (2019), BLLD 2019, Didu 42.

Ngoai ra, NSDLPD ciing can ton trong quyén
don phuong cham dut HDLD cia NLD, khong
duoc cd tinh ngan can hodc tri hoan hoan tat cac
tha tuc chdm dut HDLD. Trong mét ban an phuc
tham ctia Toa an nhan dan tinh Quang Ninh [15],
T0a an nhan dinh khi NLD don phuong cham durt
HPLD dang quy dinh, NLD phai ban hanh quyét
dinh chidm dut HPLD va thue hién cac nghia vu
sau khi chdm dit HDLD. Viéc cham tré ra quyét
dinh chim diat HDLD x4m hai dén quyén cua
NLD va NSDLD phai boi thuong cho NLD do
su cham tré nay.

6. Mt s6 dé xuit hoan thién quy dinh vé don
phwong cham dit hgp dong lao dong

Tt cac phan tich phap luat va thuc té > ap dung
phap luét néu trén, tac gia bai viét dé xuat mot sb
giai phap dé dam bao quyen lgi cho cac bén,
dong thoi gitp han ché rai ro tranh chip lién
quan nhu sau:

Thit nhat, can hoan thién céac néi dung phdp
ludt chwa ro rang.

Mot la, nén quy dinh ro6 nghia vu thong bao
trude viée don phuong phai thuc hién bang vin
béan. Viéc thiéu quy dinh vé hinh thirc ¢6 thé dan
dén viéc ap dung thiéu thong nhat hoic p dung
tuy tién.

Hai 13, can quy dinh rd hon truong hop
NSDLPD cho NLP théi viéc do thay doi co ciu,
cong nghé dé tranh nham 14n véi trudng hop don
phuong chdm dit HDLPD, va tranh trudng hop
NSDLD dit ra lwa chon gitra chdm dut do thay
d6i co ciu va don phuong chdm duat, bai khi
NSDLD con lva chon c6 nghia la quy dinh chua
du chidt ché dé mdi trudng hop chi duoc didu
chinh boi mot quy dinh phap luat. Hién Luat
dang quy dinh “Truong hop thay ddi co céu,
cong nghé ma anh huong dén viéc 1am cta nhiéu
ngudi lao dong,... truong hop co chd lam viée
méi thi vu tién dao tao lai ngudi lao dong dé tiép
tuc st dung”, ma khong quy dinh bao nhiéu
ngudi duge xem 13 “nhiéu ngudi lao dong”, va
viéc xem xét c6 chd lam méi dugc danh gia trén

32 Quéc hoi (2019), BLLD 2019, biéu 44.
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co s& nao: chd lam viéc méi da sén co hay s€,
néu s& c6 thi phai c6 trong thoi han bao 1au? Viée
¢6 chd lam viéc méi tai mot dia ban khac (vi du:
tinh khac) c6 duoc xem la chd 1am viéc méi theo
quy dinh hién hanh hay khong? Viéc khong bd
tri dugc chd lam viéc nhu HPLD ma chuyén
NLDP sang mot dia ban khac trong truedng hop
nay c6 bi xem la truong hop NLD “khong du"o*c
bé tri theo dung cong viéc, dia diém lam viéc”
va 1a can co dé NLD don phuong chdm dut
HDLD theo Diém a, Khoan 2, Diéu 35 BLLD
2019 hay khong? Tat ca nhitng cdu hoi nay déu
cau duoc giai quyét bang cac quy dinh phap luat
cu thé hon. Tac gia dé xuat thay vi quy dinh
“Truong hop thay doi co cau, cong nghé ma dnh
hwong dén viée lam cia nhiéu nguoi lao dong”
thanh “Truong hop thay doi co cau, cong nghé
ma danh hwéng dén viéc lam cua tir hai nguoi lao
dong tro lén”. Nén quy dinh viéc NSDLD thay
d6i try so, dia diém lam viéc dan dén khong con
chd 1am viéc cii ma chuyén sang dia diém lam
viéc moi duge xem 1a mot truong hop thay doi
co cAu, cong nghé va khong din dén vi pham cia
NSDLD khi bé tri coéng viéc cho NLD theo
HDLD da ky.

Thir hai, can quy dinh chi tiét hon doi véi cdc
trwong hop dé gdy phat sinh tranh chdp

Mot la, nén quy dinh cac ndi dung bat bude
can co tai théng bao trudc va théng bao chim dut
HDLD tai B luat Lao dong, hudng dan vé thim
quyén ngudi ky va huéng dan vé viée dong dau
tuy thudc vao timg NSDLD cu thé boi NSDLD
6 thé 14 cac ca nhan, doanh nghiép, t6 chure khac
nhau nén yéu cau nay canrd rang dé d& thyc hién
cho NSDLPD, va d¢é NLD dé danh gia hiéu luc
cua céc van ban do NSDLD ban hanh.

Hai 13, can luat hoa hudng dan vé viéc ban
hanh quy ché, theo d6 néu rd tiéu chi danh gia
mutc d§ hoan thanh cong viéc, boi day 1a 1y do
dan dén phan 16n quyét dinh don phuong cham
dut tir phia NSDLP va ciing la truong hop dé nay
sinh tranh chap hon ca. Hién nay, ndi dung nay
dang duoc hudéng dan tai Huéng dan 33/HD-
VKSTC cta Vién Kiém sat nhan dan téi cao
ngay 08/11/2022, tuy nhién Huéng dan nay
khong phai la van ban quy pham phap luét nén
khong c6 gia tri phép ly rang budc, va viéc huong

dan tai cac vin ban riéng 1¢ cling giy kho khin
cho cac doanh nghiép trong viéc tiép can va thuc
hién.

Thit ba, can tang cuwong gido duc phdp ludt
va ndng cao nhdn thire vé quyén va trach nhiém
cua cd hai bén trong viéc ky két, thuc hién va
cham dirt HDLD.

Theo d6 ban than NLD phai chu dong tim
hiéu va phia NSDLP ciing nén uu tién t6 chirc
cac budi dao tao phap luat lao dong, phd bién va
giai thich vé cac quy trinh quy dinh n6i bg. Ngoai
ra, cic doanh nghiép can thiic dy viéc ddi thoai
v6i NLD trén tinh than hop tac va ton trong lan
nhau: doanh nghiép can dt muc tiéu thuong ton
phap luat boi mot diéu co thé thiy rat rd 1a phap
luat hién hanh c6 xu huéng wu ai hon déi véi
NLD va khat khe hon déi v6i NSDLD, néu
NSDLD phdt 1o hay coi nhe nhitng yéu ciu cia
phap luat lao dong, ban than doanh nghiép sé la
bén chiu anh hudng tryc tiép va ndng né hon ca,
nguoc lai, thuc tién giai quyét tranh chip da
ching minh NLD khong nén lam dung viéc kién
tung ma phai tim hiéu k¥ cin cr phap 1y, di co
nhiéu vu kién ma nhirng yéu cau cia NLD khong
duoc toa an chép nhan.

6. Két luan

Thu trudng Bo Lao dong - Thuong binh va
Xa hoi Lé Van Thanh tung nhan dinh BLLD
2019 duogc thong qua 1a “ddu mdc quan trong
trén con dudng hoan thién hé thong phap luat lao
ddng cua Viét Nam theo hudng hién dai, phu hop
v6i nén kinh té thi truong dinh huéng xa hoi chu
nghia va hoi nhap qubc té. Bo ludt da tich hop
kha day du nhimg nguyén tic cua cic cong wéc
lao dong qudc té, didc biét 1a cac cong udc co ban
ctua ILO” [15]. Nhu vay, Nha nudc da tao hanh
lang phap thuan loi nhim xdy dung mot moi
truong lao dong lanh manh, dap g cac yéu cau
hoi nhap qudc té.

Nhin tir goc d6 phap ly va thong qua quan sat
thyc tién, c6 thé thay rang quy dinh phap luat vé
don phuong chiam dit HDLD kha hoan thién, tuy
vay van con mét s6 ndi dung can quy dinh rd hon
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dé dam bao viéc ap dung théng nhat nhu tac gia
dé xuat & trén.

Ngoai ra, viéc van ton tai nhiéu tranh chap
phat sinh tir van dé nay mot phan cling Xuét phat
tir ban chat nghiém trong ctia van dé vi viée charn
dut HDLD ludn anh hudng nhiéu dén quyén va
loi ich cua cac bén trong quan h¢ lao dong, mot
phan phan anh viéc tim hiéu va quan tim chua
thich dang cua cac bén dén cac quy dinh phap
luat. Vi¢c tuan thu phap luat va thyc thi phap luat
hi€u qua cta cac ca nhan, doanh nghiép trén thyc
té khong chi mang lai loi ich cho chinh ban than
cac ¢4 nhan, doanh nghiép ma con gop phan tao
nén mot mdi truong dau tu kinh doanh thu hut,
hap dan hon.

Do d6, viéc hoan thién phap luat va viéc tang
cudng phd bién, nang cao kién thirc va ¥ thuc
chép hanh phép luat 13 hai nhiém vu cin song
song thuc hién dé hudng t6i mot moi trudng
phap 1y, moéi truong lao dong, kinh doanh minh
bach va hiéu qua hon.
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