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Mot vai suy ngane khai ném hang gi trong i canh cuc
chién chbng hang gi va bio vé quyén
s& hitu tri tLé tai Viét Nam
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Khoa Luit - Pai hoc Quic gia Ha Ni,
144 Xuan Thy, Ha Nji,Viét Nam

Nhan ngay 01 thang 10im 2013
Chinh gra ngay 15 thang 12im 2013; Chp nhin diang ngay 17 thang 3im 2014

Tém tit: Trong bai vét tAc gi dé cap t6i su phat trén cia khai ném hang gi trong phéap l6t
Viét Nam, phan tich & khai ném hang gi theo phéap it hién hanh, chra sr khac bét va ni
trong quan gra mdt s khai ném hang gi nhr: Hang gi vé ndi dung va hang @ivé hinh thic;
Hang gi thdng throng va hang @i gay hi cho src khoe, an toan ta ngroi tiéu dung. Tac gi
ciing chu tong dén viéc phan tich i trong quan gia hang gi va hang xam pim quyén s5 hitu
tri tué. Trén @ v d6, tac gi chi ra nhiing bit cap trong phap it hién hanh ¢ xacdinh cin or 4p
dung phép lat nhim xx Iy cac hanh vi lam hang gkhac nhau va dhra sr cin thiét phai hoan

thién khai ném hang gi trong phap lét Viét Nam.

Tir khéa: Binh ngha hang gi, hang gi vé& noi dung va hinh thic, hang héa xam pm quyén s

htru tri te.

Giéi thi éu

Trong nitng nim gin day, Viét Nam
da khéng ngng c6 nling & ging nhim
didy manh cuc chién chbng hang gi va bio
ho quyén s hiru tri tw. Tuy nhién, theo
nhitng & liéu duoc céng B chinh thic,
hién twrong sin xuit, budn ban hang i
khéng nhing khéng gim ma con c6 Xxu
huéng tién trién traim trong hon. Diéu nay
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khoéng ch duoc thé hién & sd lugng cac w
viéc bi phat hén, xx ly, ma condo sy da
dang aia hang hoé& iblam gi, tha doan,
phuong thic va quy mé @a cac hat dong
san xut, kinh doanh hang @i[1].

Treéc nhu @u ting arong higu qua
cudc dau tranh cldng hang gi va hio vé
quyén s5 hitu tri tw, viéc l1am rd tn than
khai niém hang gi nhim tao dung @ SO
phéap lydiy da cho viéc 4p ding cac bén
phap clé tai xi ly phu hyp 1a ndt yéu du
hét sirc cin thiét trong giaidoan hién nay.
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1. Sr phat trién caa khai niém hang gi
trong phap luat Viét Nam

Duéi goc @6 phap ly, khdi niém hang
gia lan dau tiénduoc sr dung ké tir khi dat
nuéc duoc thdng nhit 1a trong Phapéhh
Tring th t6i dau lau co, budn, 1am hang 4j
kinh doanh trai phépam 1982. biéu 5 ma
Phap énh nay quydinh & Toi lam hang gi
haic budn ban hang @i vsi hinh phit co thé
lén d&n to chung than. Tuy nhiémén thoi
diém ban hanh an ban nay, khai im hang
gia van chra dugc lam rd.

Bo luat Hinh sr diu tién @a nrge Viét

Nam thdng nHit duoc ban hanh vao am
1985 quydinh To6i lam hang gi, T6i bubn
ban hang di tai Diéu 176, théc nhom i
kinh t&. Mac du c6 quydinh chi tiét hon, c6
ché tai nghiém klic hon Diéu 5 aia Phéap
lénh nim 1982 ,biéu 176 @a Bo luat hinh s
nim 1985 khongiua radinh ngha v hang
gia.
Vin ban phap lat dau tiéndua radinh ngha
vé hang gi la Ngh dinh 140/HDBT ngay
25/4/1991 aa Hoi dong b truong quydinh
vé viéc kiém tra, xr ly hoat dong sin xut
buén ban hang @i Piéu 3 aia NgH dinh
quy dinh:

“Hang gi: theo Ngh dinh nay, la ning
sin phim, hang hoddwoc sin xuit ra trai
phap luit c6 hinh dang g@ing nhe nhizng sin
phim, hang hoaduwoc Nha neéc cho phép
sin xwit, nhip khiu va tiéu th trén th
truong; haic nhing sin phim, hang hoa
khéng cé gia t sr dung ding Wi nguwn
goc, hin chit t nhién, tén gi va céng adng
cua ng'.

! Phap énh $ 07/LCT/HDNN7 ngay 10/7/1982 Eng
tri ti dau oo, budn hu, lam hang di, kinh doanh trai
phép im 1982.

Diéu 4 aia NgH dinh 140/HDBT néu @
thé 6 trrong hop duoc coi 1a hang gi, bao
gdbm: 1) Sin phim c6 nhan gi mao; 2) Sin
phim, hang héa mang nh&néhi hang héa
gia mao nhan hiu hang hoéaia dugc dang
ky, bao ho; 3) San pham, hang héa mang
nh&n khéngting Wi nhan an phim da dang
ky véi co quan tiéu chin do luong chit
lwong; 4) Sin phim hang hoéa ghi i pha
hop tiéu chén Viét Nam khi chra dugc cip
gidy ching nhin va diu phi hp tiéu chdn
Viét Nam; 5) $n phim, hang héala ding
ky hoic chra ding ky cHit lwong Wi co
quan Tiéu chén do lwong chit lugng ma cé
muc chit lugng thip hon maic ti thiéu cho
phép; 6) Sn pham, hang hda co giaitisir
dung khéngding Wi ngudn gbc, ban chit, tu
nhién, tén gi va cong ang aia no.

Ké tr sau Ngh dinh 140/FDBT nam
1991, khai ném hang gi tiép tuc duoc de cap
den trong nhéu van kan phap lat cia Vit
Nam, tr cac vn ban v xtr ly vi pham hanh
chinh, hinh &® &n cac vn kan é kinh doanh
thuong mai®, bio o s hitu tri tlé“ hai quarr,
bao @m c céc \n ban ch dao, dieu hanh da
Chinh phi®. Tty trong &g bSi canh, phti kyp
véi nhu @u dau tranh cbng hang gi trong
tung Iin“h wrc ma khdi rim hang gi cé thke
duogc hieu theo ngia khac nhau. bh nira, qua

2 Xem Piém d, khain 8 didu 3 Ngh dinh 06/2008/MD-
CP ngay 16/1/2008ua Chinh ph vé xir phat vi pham
hanh chinh trongth wc theong mai.

% Phap énh $ 13/1999/PL-UBTVQH10 &a Uy ban
thuong wi Quic hoi ngay 27 thang 4am 1999 v bao vé
quyén loi nguoi tiéu dung Piéu 7.

4 Thoéng tr lién tich gira B) tai chinh va B khoa hc
cong nglé 129 /2004/TTLT/BTC-BKHCN ngay 29 thang
12 im 2004 Hréng din thi hanh cac Bh phap kém
soat 4i bién gisi v& so hitu céng nghip déi vsi hang hoa
xuit, nhap khau.

® Khoan 1 didu 3 Thong & 5 44/2011/TT- BTC ngay
1/4/2011 éa B Tai chinh kéng din cong tac ofng hang
gia va ko vé quyén s hitu trf tu trong Inh wre hai quan.

® Chi thi s 28/2008/CT-TTg ngay 8 thang %m 2008
cua Thi tuéng Chinh ph Vé mot sb bién phap &p bach,
chéng hang gi, hang kém cit luong.
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cac giaidoan, khai ném hang gi trong phap
luat Viét Nam ding d& c6 s phat trén, hoan
thién dang K [2].

Sau nt thoi gian dai chan bi, dau nim
2013, Chinh ph ban hanh Nghdinh 08 &
Quy dinh xr phat hanh chinhidi véi hanh vi
san xuat, budn ban hang . Tai Diéu 4, Ngh
dinh nay néu ra 4ubng hop dugc coi la hang
gia, bao @m Hang héa @i vé noi dung; Hang
héa gi ve hinh thirc; Hang hoa gi mao v sy
hitu tri tw; Treong hop cac n pHim tem,
nhan, bao bi gi

Tuy nhién, ngay &n day, Chinh ph ban
hanh Ngh 185, dinh Quy dinh xr phat vi
pham hanh chinh trong hbdong throng mai,
san xudt, buén ban hang @i hang ém va ko
vé nguoi tieu dund. Ngh dinh nay thay th
mot loat cac din ban moi ban hanh wéc d6 vé
xtr phat hanh chinh, trond6 bao gm ci Nghi
dinh 08 & xtr phat hanh chinhidi vsi hanh vi
san xuit, buén ban hang @i Khai ném hang
gia dugc quy dinh @i khoan 8 Piéu 3 Ngh
dinh 185, theo hinh tfe liét k&, tr diém a)dén
diém h). Mic du cé nic do chi tiét cao ton
cac \in ban truge day & khai ném hang g,
vé co ban, quy dinh aia NgH dinh 185 ngi
day khbng c6 ¢ khac bét so wbi quy dinh ti
Nghi dinh 08. Theo & hai van ban nay, khai
niém hang gi bao gm bon trrong hyp:

1) Truong typ gia vé ngi dung Hang héa
khéng c6 gia frsr dung, cong dng haic co
gid ti st dung, cdng dng khéngdung Wi
nguwn gic ban chit ty nhién, tén gi cia hang
hoa; C6 gia frsr dung, cdng dng khéngdung
V6i gid tri sir dung, cong dng da cong b haic
dang ky; Hang hoéa c6 hanrdng, dinh lrgng
chat chinh, 6ng cac cht dinh drdng haic dic
tinh ky thuat co ban khac clh dat mac tr 70%
tror xuong S0 Vi tiéu chuin chit lugng, quy
chuin ky thuat da diang ky, cong b ap ding

" Nghi dinh 08/2013/MD-CP ngay 10/1/2013ue Chinh
phi Quy dinh xi phat hanh chinhddi vsi hanh vi &n
xuit, buén ban hang gi

® Nghi dinh 185/2013/®-CP ngay 15/11/2013 ua
Chinh pli Quy dinh xr phat vi pham hanh chinh trong
hoat dong throng mai, sin xuit, budn ban hang gi hang
cAm va ko V& nguoi tiéu dung.

hoic ghi trén nhan, bao bi hang hoa; $tw
phong nh, chra knh cho ngoi, vat nudi
khéng c6 doc chit, c6 droc chit nhung
khéngdung Wi ham krong da dang ky, khong
du loai dugc chit da dang ky, cé argc chit
khac 6i duoc chit ghi trén nhan, bao bi hang
hod&; Thwéc bio vé thuc vat khéng co hat
chit, c6 ham wong hait chit chi dat tir 70%
tro xu0ng S0 i tiéu chuin chit lwong, quy
chuin ky thuat d& dang ky, cong B ap ding,
khong du loai hoat chit da diang ky, cé hat
chit kh&c i hoat chit ghi trén nhan, bao bi
hang hoa.

2) Truong hpp gid vé hinh thic (gia mao
nhan hang héa, bao bi hang héa), bam:g
Hang hda c6 nhan hang hoa, bao bi hang hoa
gia mao tén throng nhan.dia ch cua throng
nhan khac; Gi mao tén throng mai, tén
thuong pHim hang hod, madsding ky hwu
hanh, ma& sch haic bao bi hang hoaua
thuong nhan khac; Hang héa c6 nhan hang
héa, bao bi hang héa ghiiotfin gia mao vé
ngwn gic hang hod, ¢i san xuit, déng goi,
lap rap hang hoa.

3) Truong hyp gid muo vé s hiru tri tug,
duoc quydinh ti Didu 213 Lut s5 hitu tri
2005.

4) Truong hyp cac &n phim 1a tem, nhén,
bao bi gi cling duoc coi la hang gi.

2. Hang gi vé ndi dung va hang gi vé hinh
thirc

Nhin chung, xuyén $ti trong s phat trén
cuaa khdi ngm hang gi trong phap lat Viét
Nam luén c6 s phan bét giita hang gi vé noi
dung va hang givé hinh thrc. Duéi nhiéu goc
d6, st phan bét nay c6 y ngta quan tsng.

Xét dudi goc do kinh € - x& i, nhing
hang gi vé noi dung gay thit hai tryc tiép dén
nguoi tiéu dung. Khi mua phi hang gi vé nji
dung, trc la hang héa khaéng c6 gia & dung,
cbng ding haic co gia tf s dung, céng dng
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khéngdung i nguon gbc ban chit ty nhién,
tén @i cua hang hoa..., ngi tiéu dung b thiét

hai vé kinh #, thAm chi thét hai vé sitc khoe
tinh mang. Trong khidd, ddi véi nhiing laai

hang gi vé hinh thic, trc 1& hang hoéa gimao

vé bao bi, nhan hang héay thiét hai lai cha

yéu va twéc hét thupe vé nhitng throng nhan
c6 hang héa # bi lam nhdi, lam di. Trong
truong hop ndy, ngoi tiéu dung éng co tit 1a
nan nhan Bu chit lugng aia hang héaing b

gia mao. Trai ki, trong nhéu truong hop,

nguoi tiéu dung c6 th “dong 16a” Wi nguoi

budn ban hang gikhi ho chip nhin chit

luong hang héa c6 éthap nhing Wi gia & va
gin nhan, bao bii@ throng nhan cé uy tin.

Xét duéi goc do phap ly, & phan bét hai
loai hang gi néu trén cho #y trong cuc
chién phap ly chng hang gi vé noi dung, vai
tro cia ngroi tiéu dung phi dugc dat 1én hang
dau. Trong toong hpp ddi véi hang gi vé
hinh thrc, qua trinh nang cao f thic cia
nguoi tiéu dung la quan ¢éng, nhrng trong
tam cac bin phap phap ly in dat vao tay
nhitng nha &n xuit, thuong nhan cé hang héa
bi lam gi vé bao bi, nhan méc.

Ciing dréi goc do phap ly, trong it sb
truong hyp viéc phan bit hanh vi én xuit,
budn ban hang givé noi dung \6i mot sb
hanh vi vi plam phap ldt khac la khé khn.
Chang han, viéc phan bit gira hanh vi 4n
xuit buén ban hang givé noi dung \6i hanh
vi lira dao0 chiém dat tai @in trong B luat
hinh sr. Hién nay, hanh vittadao chiém doat
tai sin dwoc quy dinh @i Didu 139 B luat
hinh sr nim 1999,duoc Sra ddi bé sung Am
2009, \6i mirc hinh plat cao nlat cé thé 1a tr
mudi hai iim dén hai mroi nam haic td chung
than. Trong khito, %i san xuat, budn ban hang
gia duoc quydinh &i Pidu 156 B luat hinh
su, V6i khung hinh pht cao nft 1a phat ti dén
mudi [3m nam. Treong hop pham i san xuit,

budn ban hang gila lwong thrc, thrc phim,

thusc chira kenh, thibc phong Bnh theobiéu

157 thi c6 th bi phat tu chung than hm tr

hinh. Twong hop pham ©i san xuat, budn ban
hang g la thic an dungdé chan nudi, phan
bon, théc tha y, théc bao vé thic vat, gibng

cay ting, vat nudi theobiéu 158 thi co th bi

phat t0 ¢én muoi lam ram.

Dudi goc d6 thyc tién caa cong tacdiu
tranh cldng hang gi, cac $ liéu thing ké @
vé hanh chinh vadhinh s cho thy, chi yéu
cac w viéc b xir ly déu tip trung vao lai
hang gi vé noi dung hac gia ca vé noi dung
va hinh tlirc. & lwong céac w viéc hang gi
chi vé hinh thirc bi xir ly rét it®

Lién quan vai tro @a ngroi tiéu dung
trong dau tranh cling hang gi, c6 st phan
biét gitta khai ném hang gi (vé noi dung) \6i
khai niém “hang hoa khust tt” dugc ar dung
trong Enh wrc phap ldt vé bao vé nguoi tiéu
dung. Tudc day, Phapdnh kio vé quyén loi
nguoi tiéu dung @m 1999 c4dé cap dén khai
niém hang gi. Theodd, mt trong nlirng hang
vi bi nghiém ém la hanh vi &n xuit, kinh
doanh hang gf°. Hién nay, Lut biao vé quyén
loi nguoi tiéu ding khongié cap dén van dé
hang gi. Trong Luit méi nay, khai ngm trung
tam duoc ar dung 1a dang hoa khugt tit»,
tac la hang hod khéndam kao an toan cho
nguoi tiéu dung, cé ki nang gay thét hai cho
tinh mang, src khe, tai €in dia ngroi tiéu
dung. Trong Nghdinh 185/2013/®-CP ni
day W Quy dinh xir phat vi pham hanh chinh
trong hat dong throng mai, san xuit, buén
ban hang @i, hang ém va ko W nguoi tiéu

9 Xem $ liéu thdng ké céac rit hang b thu gi, xu ly tir
nam 2001-2010&a Ban chdao 127 éa cac Tnh, Thanh
phé trong Béo céoi@ Ban chdao 127/TW rim 2011.

19 Phap ¢nh $ 13/1999/PL-UBTVQH10 a Uy ban
thuong wi Quic hoi ngay 27 thang 4am 1999 v bao vé
quyén loi nguoi tiéu dunggdiéu 7.



48 N.T.Q. Anh / Tap chi Khoa hoc DPHQGHN, Ludt hoc, Tdp 30, S6'1 (2014) 44-53

dung, kn than hanh vi @ xuit, budn ban
hang hoa khudt tat khdng b coi 1a hanh vi b
xit phat hanh chinhDiéu 76 @ia NgH dinh

nay ch xir phat hanh vi vi plam trach nhim

thu hi hang hoéa khust tat*’,

3. Hang gi va hang xam hi quyén sb hiru
tritué

Mét trong nhiing van dé quan tong khi dé
cap dén khai ngm hang gi trong phap lat
Viét Nam la & phan bét gitta hang gi va
hang xam hi quyén sy hitu tri twe. Nhu trénda
thiy, khai ném hang gi trong phap It Viét
Nam l& ét rong, bao §m bdn treong hyp khéac
nhau. Cach ki vé hang gi cua Viét Nam cé
s khac bét vsi cach héu V@ hang gi ¢ nudc
ngoai.0 nhiéu quic gia, khai ném hang gi
ludn duoc hiéu gin lién véi mot s vi pham vé
s hitu tri tw. Ching han, tai Phéap, that ngi
dugc ar dung la contrefagon theo d6: “Xét
dudi goécdo phap ly, hat déng hang gi duoc
dinh ngha 1a hait déng lam gii, bat chwoc
hajc 9¢ dung toan B hoic mpt phan nhan
hiéu, kiéu dang, rdu hiu ich sang cf phin
mém, quyn tac gii hoic quyén dai véi giong
cay tong ma khéng céusdong y aia chi so
hisu” 2,

Theo cach ku cia Phap, hat dong hang
gia luén din véi mot s vi pham quyén s hitu
tri tug, bao gm ci quyén 5 hitu cdng nghip,
quyén tac gh hay qugn ddi véi gidbng cay
trdng. Tuong tr nhu vdy, theo khan 4 diéu

1 Nghi dinh 185/2013/®-CP ngay 15/11/2013ua
Chinh plir Quy dinh xr phat vi pham hanh chinh trong
hoat dong throng mai, san xuit, buén ban hang gi hang
cAm va kio vé nguoi tiéu dang.

12 pinh ngha dia Uy ban Quéc gia cléng hang gi cia
Phap (CNAC). Xem thémtinh ngha trong cacdiéu
L515-1, I52-, L615-1, L716-9 8luat s hiru tri té cua
Cong hoa Phap.

1252 BLDS Lién bang Nga: “Tronguttng
hop viéc sin xuat, phd bién haic nhiing hinh
thirc ar dung khac @ng nhr viéc nhip khu,
van chuyn hay tang & cac \it pram c6 chira
dung cac Kt qua caa hait dong tri ti hoic
cac du hieu phan bt din ti vi pham doc
quyén dbi véi cac dbi tugng nay thi cac at
phim trénduoc coi [ gi mao. Tai Lién bang
Nga, theo quét dinh aia Toa an, ning VAt
pham nay § bi dua khi luu théng va béc
tiéu hiy”*2,

Trong khidd, khai ném hang gi caa Viét
Nam bao §m c6 4 tong hop, trongdd chi co
treong hop thir ba la toeong hop “hang hoéa gi
Mgo \é so hizu tri tug”.

Tuy nhién, Bn than khai iim hang hoa gi
mao V& sy hitu tri tu theo quydinh &i Didu 213
cua Luat sy hiru tri t cling c6 nling khac kit
voi khai ném aia Phap va Nga. Trong khagmi
dugc néud Piéu 213 Lut 85 hiru tri té cia Vigt
Nam, hang héa #jimao V¢ s hitu tri té chi bao
gdm hang hoa gimao v nhan hiu, cH din dia
ly va hang héa sao chéulquyén tac gi. Cac
hang héa co ata dung yéu t xam hi dén sang
ché, thiét ké b tri mach tich top, kiéu dang cong
nghiép va gbng cay tbng khéng thac pham vi
khai ném hang héa gimao V& s hitu tri tLe.

Piéu 213 Luit v hitu tri t dua ra khai
niém vé hang héa @i mao V& s hitu tri tug
nhu sau:

1. Hang hoa gi mgo vé so hizu tri tué theo
quy dinh aia Lugt nay bao gm hang hoa gi
mgo nhan hgu va gii mgo chi din dia ly (sau
day @i la hang hoa gi mgo nhén héu) quy
dinh i khain 2 Piéu nay va hang hoa sao
chép kiu quydinh ti khain 3Diéu nay.

2. Hang ho& gi mgo nhé@n héu 1& hang
ho&, bao bi ¢a hang hoa c6 dn nhan hiu,

13 Xem khain 4Piéu 1252 BLDS Lién Bang Nga.
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ddu hiéu trang haic khé phan kit véi nhan
hiéu, ch' ddn dia ly dang dwoc bio hj ding
cho chinh nit hangdé ma khéngiuoc phép
cua chi s& hiu nhan héu haic cia 6 chic
quan ly ch dan dia ly.

3. Hang hoa sao chégu la hin saoduroc
sin xuit ma khéngduwoc phép da chi thé
quyen tac gii hoic quyen lién quan.”

Khai niém hang hoa gimao & so hitu tri
tué trong Pidu 213 Luit s hiru tri tg Viét
Nam trong ddng wi khai niém “hang héa gi
mgo nhan héu, hang héa dha dung yu t
xam hui quyén tac gii” dwgc quy dinh trong
Hiép dinh & cac khia enh adia quyén sy hitu
tri tué co6 lien quandén theong mai (Hiép
dinh TRIPS) @a T6 chic thuong mai thé gioi
(WTO)* Khéai niém hang héa gi mao V& s
hiru tri tug trong Luat so hiru tri té caa Viét
Nam ding trong déng Wi khai niém “Hang
héa gii mgo nhén héu va hang hda sao chép
chira dung Yeu t6 xam plam quyn tac gi”
dugc quy dinh trongbiéu 5 aia Higp dinh
chbng thwrong mai hang gi (Anti-
Counterfeiting Trade Agreement - ACTA)
®méi duge ky gin day gita nhiu nuéc cong
nghiép phat trén, nhing hién chra c6 héu
luc [3].

Viéc phan bit gitra khai ném hang gi noi
chung i khai nigm hang héa gimao V& v
hiru tri te ndi rieng, éing nhr véi khai niém
hang hoa c6 ata dung yeu t6 xam hi quyen
so hiru tri tLé c6 y nglia quan tsng.

Mot mit, nhr trén dd néu,dé dau tranh
chéng li nhitng hang gi vé chit lvong, dén
huy dong tnrée hét vai trd @a chinh ngoi tiéu

14 Xemdiéu 51 va Cha thich 14 B dinh TRIPS.

5 Xem mi dung va cac théng tindvHiép dinh nay i
trang Web: http://ec.europa.eu/trade/creating-
opportunities/trade-topics/intellectual-propertyian
counterfeiting/

dung, nking ngroi bi thiét hai dau tién va toc
tiép nrit. Bi voi nhitng hang hoa xamah
quyén s hiru tri tué, trongdd c6 hang hoa gi
mao quyén sy hiru tri twg, vai trd phap ly ta
cac chi thé c6 quygn s hiru tri té bi xam hai
lai cAn duoc dat Ién hangiau.

Trén phrong dién phéap lédt thyc dinh, &
trong phap lat vé xu ly vi pham hanh chinh
va phap lat xi ly hinh s, cac hanh vi an
xuat, buén ban hang giduoc xir ly khac bt
v6i cac hanh vi xamdi quyén s hitu tri twg,
trong d6 ¢6 hanh vi #n xuat, budn ban hang
héa gh mao quyén s hitu tri t. Trong B
luat hinh s, tach bt v6i cac hanh vi &n
xuit, budn ban hang giduoc quydinh ti cac
diéu 156, 157, 158, cac hanh vi pham lién
quandén quyén s hitu tri tw duoc quydinh
lan lrot tai didu 170 (Wi vi pham quydinh \é
cip vian hing hio hH quyen s hitu cong
nghiép), diéu 170a (Bi xam pham quyén tac
gia, quyén lién quan) vadiéu 171 (i xam
pham quyén 5 hitu cong nghip) [4], [5]. V6i
nhirng quy dinh nhr hién nay @a B luat
hinh sr, co tté thiy nhiitng hanh vi pam ti
vé hang gi theo caatiéu 156, 157, 1588&hi
xt ly nghiém ktic hon rit nhiéu so \6i cac
hanh vi plm i lién quandén quyén s hitu
tri tu¢, bao @m ci truong hyp gia Mao V& so
hitu tri tw. Tuy nhién, trong nBu treong
hop, s ¢6 sr trung Bp haic khé phan kit vé
viéc &p ding diéu luat khi mot hanh vi én
xuat, buén ban hang #@i(vé noi dung) nhrng
dong thyi xam hai quyen sy hiru tri te, ching
han nhr gia mao vé s hitu tri tué [6].

4. Hang gi thdong thwong va hang gi gay
hai cho arc khée, an toan @a nguoi tiéu
dung

Vé nguyén ic, moi hang gh déu gay thét
hai cho ngroi tiéu dung. Bo V& nguoi tiéu
dung la nét trong nhitng muc dich cao nht
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cia coéng cac chbng hanh gi. Tuy nhién, cé
mot sb hang gh ma vic sr dung co tie gay
hai hoic de dha gay hi truc tiép cho sc khas,

tham chi tinh mng aia ngroi nguoi tiéu dung.
Nhém nhiing hang gi nay cé nit sb dic diém

chung sautay:

The nhdt, tinh gay hi truc tiép cho ngoi
tiéu dung. Sir dung nhém hang ginay, ngoi
tiéu dung ngodi ¥ic phii ganh chu nhirng
thiét hai vé kinh t, con phi chiu nhirng i ro,
thiét hai tryc tiép hay lau dai & sic khoe,
tham chi la an toan tinh ang. So i cac nit
hang gi khac, cac it hang gi nay tacdong
mot cach toc tiép dén ngroi tiéu dung, 1addi
tugng déng dao nhit, c6 \i thé yéu nHit trong
phong tranhddi phé Wi cac i ro so \6i cac
doanh nghip cing nhr Nha nréc néi chung.

Thiz hai, tinh plé bién, theong xuyénDo
déi tugng hréng dén 1a ngroi tiéu dung, nén
nhiing loai hang gi nay xuit hién mot cach
phd bién, throng xuyén bn cac lai hang gh
khac. Ching c6 thbao @m céac lai hang hoa
la lrong thrc, thre phim, thibc chira bénh, db
dung, plrong tién sinh hat ... Trong nhiu
truong hyp, €in xuat nhiing sin prim nay
khongdoi hoi k§ thuat, cbng ngh cao nén s
xuit hién acia ching pb bién hon céac lai
hang gi khac.bong thoi, nhitng mit hang nay
dap ung nhing nhu du thiét yéu cia ngroi
dan nén niing i ro, thigt hai ching co6 th
gay ra ¢éing mang tinh tilong xuyén lon so
véi cac ndit hang khac.

Ther ba, tinh nghiém ¢mg. Cac lai hang
gia gay hi cho src khoe, an toan wa ngroi
tiéu dung la nting laai hang ga gay ra nkng
hau qua nghiém tong nHit. Ngoai nliing mit
hang lam gi vé chit lvgng mang tinh trudn
thdng nhr lvong thrc, thyc pham..., hén nay
nhiéu loai hang gi khac ding xuit hién phd
bién hon, mang theo riing nmbi nguy hai lon
hon cho ngoi tiéu dung. Nikng mat hang nay
bao @m ching han: Mii bao hiém xe may, ph

tung 6-t6, xe may, a liéu xay drng, dac biét
la thubc chira kénh, hoa i pham, drgc prim
chirc ning va cac lai dung a1 y té dic thu.
Viéc tiéu dung cacas ptim hang gi nay co6
thé gay ra nling thiét hai lon vé sic khoe, tinh
mang aia nhéu ngrdi mot cach tc thi hay
trong dai fan.

Do céacdac treng trénday aia nhdm hang
gia gay hi cho src khoe aia ngroi tiéu dung
S0 Wi cac lai hang gi noi chung, cac quy
dinh phap lét trong dau tranh phong, ding
chung @ing c6 nhing dac thu.

Mot mat, trong phong nga, ngin chin
hang gi gay hi cho ngroi tiéu dung, cac quy
dinh aia phap lat lién quandén haat dong sin
xuit, kinh doanh cac &t hang nay céschit
chg, cu thé hon so i hoat dong sin xuat kinh
doanh cac &t hang khacbéi véi cac mit
hang nay, thdng ttdng hait dong sin xuit,
kinh doanhdugc phap lat quy dinh la hat
dong sin xuit, kinh doanh cdliéu kién. Phap
luat Viét Nam cé nking quydinh a1 thé vé
diéu kién sin xuit, kinh doanhddi véi nhiéu
mat hang thdc dién nay, ¥m hon so i cac
loai mat hang khéac. CGing han, chodén nay,
Chinh pli 4 c6 nliing NgH dinh riéng bét vé
san xuit, kinh doanhidi véi cac mit hang nh:
Thuc ptim néi chung, wou, thiubc chia kénh,
héa ny pham, phan boén, thic bao vé thuc -
dong vat, thuc 4. ..

Trong cac chin dich, chrong trinh hanh
dong phong cbng hang gi, muc tiéu, i
dung céc kin phap chng hang gi gay hi cho
stc khoe, an toan ia ngroi tiéu dungdéu
dugc dat 1én hangdau, duoc uvu tién & khau
dau tu tai chinh hay& chic thec hién.

Mat khac, trong \dc x ly cac vi plam,
phap It ap ding ddi voi hanh vi én xuat,
kinh doanh, xét hay ntp khiu hang gi gay
hai cho src khée, an toan wa ngroi tiéu
dung @ing c6 nhkng dac thu.
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Thez nhdt, cac bén phap ch tai hanh
chinh théng thong dugc ap ding ¢ mirc do
nghiém kHic, cé tinh &n de cao bn. Ching
han, Ngh dinh quy dinh xr phat vi pham
hanh chinh trong h dong throng mai, san
xuat, budn ban hang &j hang ém va bio v
ngudi tiéu dung, nhém cac hanh virs xuit,
kinh doanh hang gigay hi cho src khoe,
an toan aa ngroi tiéu dungdéu chiu khung
xt phat & mirc cao n#it haic mrc xi phat
cao ln so \6i cAc hanh vi & xuit, kinh
doanh hang gikhac.

Thiz hai, bén anh cac bin phap ch tai
chinh, cac hanh vias xuit, kinh doanh hang
gia gay hi cho src khoe, an toan wa ngroi
tiéu dung tlrong con phi chiu cac bén phap
bé sung nghiém kit hon. Cac ¥in ban phap
luat hién hanh quydinh céac bin phéap nay
gom: Binh ch haat dong kinh doanh, thu d
gidy phép kinh doanh, tiéudly, tich thu tang
vat, hang gi, buc tai xuit hang gi da nhip
khau tir nuéc ngoai.bac bigt, di véi nhiing
loai hang gi nay, bén phap tiéu hy la hit
buoc, khdng tl &p ding bién phap ich thu bi
sir dung vao mic dich xa i hay nhaniao nhr
dbi véi mot sb loai hang gi khéac.

Th ba, viéc xr ly nghiém kiic hon céac
hanh vi gén xuit kinh doanh hang gigay hi
cho src khoe, an toana ngroi ti€éu dung con
thé hién & viéc dung cac quytinh aia B luat
hinh sr. Tredc hét, Bo luat hinh s co it ntit
hai diéu riéng bét quy dinh riéng & cac hanh
vi san xuit, budn ban hang githuc loai nay
(Pidu 157, 158). Mt khac, nirc khung hinh
phat duoc 4p ding la ét nghiém klic, co tie
léndén tu chung than He tr hinh.

Thiz t, trong hat dong © chic phong,
chéng hang di, dbi véi cac lai hang gi gay
hai cho src khoe, an toania ngroi tiéu dung,
phéap ldt quy dinh trdch niim chi dong aia
co quan nha méc, ma khéng &n yéu éu aia
nguoi bi hai la doanh ngllip hay céd nhan

nguoi tiéu dung. Cac € quan nlr cébng an,
quan ly thi treong, hii quan, kém sat...co th
phai cha dong ap ding cac bin phap hanh
chinh hac tr phap nim xi ly hanh vi én
xuat, kinh doanh hang gigay hi cho ngroi
tiéu dung, ma khéngio cé yéu éu aia chi
thé c6 quyn nhr trong tuong hop réu hang
gia la hang gi mao Vé s hitu tri tLg.

Thuat ngr hang gi gay hi dén sic kha va
an toan aa ngroi tiéu dung xat hién trong phap
luat Viét Nam tr khd m. Ngay trong Phap
lénh 07/LCT/HDNN7 ngay 10/7/1982 vtring
tri toi dau ao, budn fu, 1am hang @i kinh doanh
trai phép, 4i khoan 3Piéu 5da quydinh hanh vi
pham ©i «lam hang gi hazc buén ban hang gi
co chit déc hgi hogc cac clat khac co th gay
nguy hém dén sic khse, tinh mang aia ngeoi
tiéu dung la hanh vi plim i dac biet nghiém
trong, i xir ly hinh sr & mac d6 nghiém kiic
hon so i hanh lam hang @ buén ban hang i
théng throng khéc.

Hién nay, trong cacan ban phap ldt co
lién quandén céng tac obng hang gi khong
c6 mbt dinh nghia mang tinh khai quaéwhang
gia gay hi dén sic khoe, an toan tinh amg
cia ngroi tiéu dung. Phong phap ph bién
dugc ar dung la plwrong phap kt ké. Theado,
dbi v6i mot sd loai hang gi dugc néu tén riéng
biét, do gay hi cho src khoe, an toan a
nguoi tiéu dung ma hanh vie xuit, budn ban
chang & phai chiu nhing ck tai nghiém khc
hon. Ching han, theo quydinh tai Piéu 157 B
luat hinh s, nhiing hang héa nay baocjm
lwong thre, thrc phim, thdc chira kenh, thibc
phong Bnh. Trong khido, Ngh dinh 185 ndi
day aia Chinh phi Quy dinh xr phat vi pham
hanh chinh trong h déng throng mi, san
xuat, budn ban hang gi hang dm va ko v
nguoi tiéu dung 4i liét ké nhdm hang hdéa nay
v6i pham vi rong ton, bao ém leong thyc,
thyc phim, thibc chira kénh, thibc phong
bénh cho ngoi, phu gia thrc phim, chit bao
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quan thyc phim, chit hd tro ché bién thuc
phdm, thyc prim chic ning, chit tay ria, dist
con trung, trang tht bi y &, xi ming, git thép
xay drng, mi bao hiém™.

Thuc trang trénday cho thy viéc hoan
thién cac quydinh phdp lat trong ngn ngra,
xu ly hang gi gay hii cho src khoe ngroi tiéu
dung tuwéc hét 14 viec xac dinh nhing mit
hang gi thuoc dbi tuong nay. Vec khong
thong nHit trong cach Kiu vé hang gi gay hi
cho src khoe, an toania ngroi tiéu dung & dan
dén ar khong tidng nhit trong quydinh cté tai,
bién phap X ly. Bé tranh hén trong kb st hac
xir ly khéng tldng nHit, cin c6 quydinh phéap
luat quy dinh céach Hu thdng nHit vé loai hang
gia dac thd nay hagc bing phrong phap khai
quat hoa tong tr cach ma  Phapéndh
07/LCT/HDNN7 ngay 10/7/1982 ut6c day da
tién hanh, hac liét ké day da nhit & mic co thé
nhirng laai hang gh nay theo cachoa Ngh dinh
185 din day.

Két luan

Lam r8 i ham a@ia khai ném hang di theo
quy dinh adia phép lat hiégn nay la nt trong
nhitng diéu kién tién qugt dé nang cao kBu qua
cia cong tac 4p v quyén s hitu tri tg va
chdng hang gi. Duéi goc do phap ly,diéu nay
khéng chi c6 y ngfia xacdinh gisi han, pram vi
cua hat dong clong hang gi, ma con cé y ngh
trong véc huydong, phat huy vai troi@ cac ch
thé tham gia vao dc chién chbng hang gi, bao
gom & cac lrc hrgng clong hang di 1a cac o
quan nha méc 1an cac doanh ngép, cac ca
nhan.bac biét, viéc lam rd khai iim hang gi
ciing ¢6 y ngka kn trong vic quyét dinh cac

16 Xem diém a) va c) khan 2 didu 14 Ngh dinh
185/2013/Np-CP ngay 15/11/2013ua Chinh ph Quy
dinh xr phat vi pham hanh chinh trong lbdong throng
mai, sin xuit, budén ban hang i hang ém va hio v
nguoi tiéu dung.

bién phap bp ly trong ngn ngra, phat Kin va
ap ding cac kin phap ch tai mbt cachdong b,
hop ly ddi vai cac hat dong gin xuit, budn ban
hang gi.

Thuc & &4p ding phap lat hién nay cho
thiy khai ném hang gi trong phap lat Viét
Nam con én duoc hoan thin. Khai ném hang
gia hién dugc hiéu rat rong, cé nieng khac bit
v6i théng B qubc t. Pac biét, trong nhéu
truong hop 6 nhirng kho khan trong véc phan
biét hanh vi 4n xuit buén ban hanh givéi
cac hanh vi vi pim phap ldt khac, khé kan
trong viéc phan bit cac lai hang gi véi nhau.
Nhitng khé ktin nay thrc # tao ra nliing hrc
can, han ché higu qui cia cong taatau tranh
phong va chng hang di.
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Abstract: In this article, the author mentions the developneénthe concept of fake goods in the
Vietnamese law system, analyzes the concept of dakels in accordance with the current law.and
shows the differences as well as the correlatiooranseveral concepts about fake goods such as: fake
goods in content and in form; common fake goods fake goods doing harm to the consumers’
health and safety.

The author also pays attnetion to the analysib®fcbrrelation between fake goods and the goods
that infringe the intellectual property. On thatsisa the author points out the discrepancies in the
current law and determines the base for the apgicaf the law with a view to treating the diffete
behaviors of making fake goods and pointing outrtheessity to perfect the concept of fake goods in
the Vietnam law.

Key words:Definition of fake goods; fake goods in contentl aim form; the goods that infringe
on intellectual property.



