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Tom tit: Bai viét dé xuat giai phapdé cac bai théc o truyén cia Viet Namdat trinhdo sang 4o
dugc cp patent theo qugtinh aia phap lat, dong thvi dé bao V& quyén va bi ich hop phap da
Viét Namdai vai cac bai thdc @ truyen, khi cac qac gia khaaitang cé xu hng chém doat tri
thac truyén thong.

Dé dat dugc myc tiéu nghién gu nay, bai Wit giai quyét cac nhém wu:

- Phan tich cac quginh aia phap lat quoc €, phap It Viét Nam va phap it mot s quic gia
khac, ntim tim ra nling khac bit, bat cip trong véc danh gia trinhié sang 4o cia bai thidc b
truyén;

- Phan tich it s truong hyp thuc tién tai nuéc ngoai vadi Viét Nam khidanh gia trinhdé sang
tao aia bai thiéc c truyén, phan tich nguyén nhamd@ goc do phap ly dn dén viec mot b don
dang ky sang chddi vai bai thube o truyén cia Viet Nam b tir chbi bao hy;

- Dé xut cac gii phap kkic phic dé dat muc tiéu nghién eu.

Tir khéa Trinhdd sang 40, bao hd sang ch, bai thibc 6 truyén.

1. DAn nhap Truge hét, dé cho gn tac gh xin quy udc

vé cac thdt ngir dugc ar dung trong bai it

Trong ndt nghién ¢u dang trén Chuyén nay, bao gm:

san Lut hoc aia Tap chi Khoa hc Pai hoc
Qubc gia Ha Ni [1] tAc gi ¢ ban ¢ tinh moi
trong viéc bio ho sang ch ddi véi cac bai
thubc @ truyén cia Viét Nam, trong bai it
nay tac gi xin bandén trinhdo sang 4o - mjt
trong 3diéu kién dé bai thwc o truyén dugc

- Y tvc & truyén (Traditional Medicine)
theo cach phan #cua Té chic S hitu tri tw
(SHTT) T gisi - WIPO thi y loc o truyén la
mot b phan aia tri thrc truyén théng
(Traditional Knowledge)2].
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(Queen Mary Intellectual Property Research
Institute, University of Londonda phan lai
cac bai théc thao droc (Herbal Medicine)la
mot trong nhing b phan thwc y hoc @
truyén [3]. Do d6, givi han nghién &u thuc
linh wrc y hoc &b truyén trong bai vt nay bao
gom céc (@i tat la bai thuc o truyen).

- Patentchi dung \6i ham ngfia duy nfat
la bing doc bai thwc o truyén cd ngén ghc
thao drgc quyén sang cb.

Nhu da biét, theo quydinh aia phap lat,
bai thibc @ truyén khong ti dugc cip patent
néu né b coi la khéngdat trinh do sang 4o,
tuy nhién that ngr “trinh d6 séng 40" lai
dugc phép lat mdi qudc gia quydinh theo
cach riéng ¢a minh, mén 1a quydinh nay
khéng mau thin véi quy dinh quc . Nhung
“céi bién” aia quydinh qubc &€ vé trinh do
sang 40 lai qua ©Bng, din d&n bai théc o
truyén cé thé khdngdat trinh d6 sang 4o theo
quy dinh aia phéap lat qudc gia nay, nhng i
dugc cip patentdi qudc gia khac vi phap it
cua quic giado coi nddat trinhdd sang 4o.

Xét V& khia @nh kinh € caa quyn SHTT
thi viec cip hay khong #ép patent cho bai
thubc 6 truyen, thec chit 1a cwbe chién phap
ly gitta mbt bén 1a cac gic gia phat tén Vi
xu heéng doc quyen hda cac bai the o
truyén bing cach ép patent cho ching, bén
con hi 1a cac qiéc giadang phat tén — roi
luu giir nhiéu bai thc & truyén voi viéc
chdng lai xu huéng trén.

Trén thyc &, néu mit quic gia phat tén
cip patent cho @t bai thibc @ truyén, thi
hanh vi @a mdt qudc giadang phat tén < bj
coi la kit hop phap Bu ho xuat khau bai thibc

cb truyén d6 (cia hy, dugc ho luu gitr 1au doi)

vao th truong qubc gia dp patent. Vi & do,

thiét hai vé kinh t cho cac qéc giadang phat
trién 1a #t lon. Xin din ching hing turong

hop bai théc o truyen tr cay neem
(Azadirachta indicicaa An Do.

Vao nim 1928, sau 30am nghién &u cé
hé théng W cay neem, cac nha khoachAn
b6 da co nlieng van ban bao caodugc luu
trong cacan phim, hoi thao quic gia va qéc
té vé tac ding droc ly da chng aia cay neem,
ho da xacdinh dugc hon 140 hyp chit duoc
ligu chiét xuat tir cAy neem, trongié c6 cac
chit khang viém, cbng loét, khang 4m,
khang khdn, khang virus, cit chdng oxy hoa
vadic biét 1a ¢ hat chit chdng ung thr...[4].

Nhung theo ting k& @a cac nha nghién
ctu Ompal Singh, Zakia Khanam, Jamal
Ahmad (2011) Gng @ng da c6 171 patent
dugc cac moc phat trén cip cho cac bai thic
co truyén c6 ngén goc tir cay neem, trongo
Hoa Ky cip 54 patent, Nit Ban cip 59 patent,
Puc cip 05 patent, ¥ phong sang éhchau
Au (European Patent Office EPO) cip 05
patent, Anh &p 02 patent, cacudc tham gia
Hiégp wéc hop thc ¢ sang ch
(Patent Cooperation Treaty PCT)bao gm Ao,
Bi, Dan Mach, Ireland, Phap, Hyap... cip 10
patent [5].

Nhu vay, khi drgc ly aia cay neenduoc luu
trong cac n ban thi duong nhién cac congdb
vé duoc ly cia cay neem i hién saudd bi
coi 1a mit tinh moi, (néu khong c6 & két hop
gita cac lyp chit véi cac thanh pim da biét
dé tao nén not hop chit méi). Nhung ti sao
cac ghi phap K thuat nay hi vin duoc cip
patent? Chcd tré tra 1oi duoc cau lbi nay Wi
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gia thuyét ring cac gii phap nayda dat dén
trinh d sang 4o (vi Ay lai c6 tinh n&i) ma
cac \in ban xuit hién truéc d6 chra ghi nkn
theo quydinh aia phap lat quic gia - i cap
patent. Vi d, Céng ty droc pHim toan &u
Lilly & Company aia Hoa K d& chét xuat tir
cay dra @n hong ¢ Madagascadé thu chit
vinblastineva chit vincristin doc lap woi nhau,
t6 hop cia cac cht doc lap nay hi co tac ding
trc ché phan bao vauogc sr dung trong hoa fr
liéu ung thr, dingdiéu tri bénh ach du ¢ tre
em, k&nh Hodgkin (ndt loai ung thr hé bach
huyét), Cong tyda thu bi nhuan khdng 16 dén
kho tin tr bai thibc nay khang 20 § USD
moi nam [6].

Nhan thiy tim quan tong aia vin dé vira
néu, bai vt nay dat myc tiéu nghién u
nhim dé& xut giai phapdé cac bai thc &
truyén cia Viét Nam dat trinh do sang 4o
dugc cp patent theo quylinh aia phéap lat,
ddng thi dé bao vé quyén va bi ich hop phap
cua Viet Namddi voi cac bai théde b truyeén,
khi cac quc gia khaalang c6 xu tréng chém
doat tri thirc truyén thdng.

D¢ dat dugc myc tiéu nghién eu nay, bai
viét c6 cac niim wy:

- Phan tich cac qu§inh aia phap lat quc
té, phap ldt Vit Nam va phap it mot sb quie
gia khac, nim tim ra niing khac bit, bit cap
trong véc danh gia trinhdd sang 4o aia bai
thubc 6 truyén;

- Phan tich it 5 truong hop thuc tién tai
nuéc ngoai vadi Viét Nam khidanh gia trinh
do sang 40 cia bai thibc o truyén, phan tich
nguyén nhan cé nga gic phap ly dn dén viéc
mot sb don dang ky sang chddi vai bai thube
cb truyén cza Viét Nam b tir chdi bao ho;

- Bé xuit cac gii phap khic phic dé dat
muc tiéu nghién gu.

2. Phap Iuat sé hiru tri tué co lién quandén
bai thudc db truyén

2.1. Phap ldt quoc ¢

Cong uéc Paris ¢ bao hH s hitu cong
nghiép khdng quydinh & sang ch di véi tri
thie truyén thing.

Hiép wéc hop tdc ¥ sang ch 1970
(Patent Cooperation Treaty - PCTging
khong quydinh a1 thé vé sang ch déi vai tri
thac truyén théng, nhung trong Céng béao
PCT ¥ huéng din tim kiém quic t cé quy
dinh ch xem xét tri thirc truyén théng khi n6
dugc md & bang vin ban [7].

Didu 27 Hgp dinh ¥ cac khia anh lién
quandén throng mai cia qugn SHTT (TRIPS)
quy dinh: patent pii dugc cip cho Bt ky mot
sang ch nao, du la & ptim hay la quy trinh
thugc moi linh wrc cong ngh, véi diéu kién sang
ché d6 phii mai, c6 trinhdd sang 4o va co kh
nang ap ang cong ngliip. Thiit ngr “trinh do
séng 40" dugc Hiép dinh TRIPS dii thich la
moi quoc gia thanh vién coi lalong nghia Wi
céc thuit ngr “khéng hién nhién” va “hizu ich”.

Bai vay, c6 thé noi ring phap lat quic t vé
SHTT da gii thich trinhd6é sang 4o wi “céi
bién” qua 6ng nhr vira néu, \Wéc van dung né
thé nao thidc vé phéap lit quic gia.

2.2. Phap ldt Hoa Ky

Nam 1930 Hoa K ban hanhiao luat sang
ché thuc vat (Plant Patent Act)fuy nhién theo
Piéu 163 Gadao luat nay chi cip patent cho cac
lodi thyc vat sinh én vo tinh,dao luat nay khéng
thay quy dinh \& viéc c6 dp hay khdng 4p
patent trong trong hop phat hén ra ndt loai
thyc vat c6 mang hat chit chira kénh. Vao am
1939, Toa andt cao Hoa K da xem xét \ic cip
patent cho Dennisdhaat chit duoc chiét xuat tir
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ré cua mt lodi cayduoc tim thy & Nam My,
trong W nay Toadd phan quét theo nguyénit
khéng tfé cip patent cho 6t phat hén [8]. Nhr
vay, néu ch phéat hén ra cay théic da ©n ti sin
trong tr nhién ma khéng phat én no, thi b coi
la khéng tiha mandiéu kién trinhdd sang 4o, do
d6 khong tié cip patent trong trong hyp nay.

Nam 1970 Hoa K ban hantiao luit bao ho
giéng cay tbng (Plant Variety Protection Act),
dao luat nay cho phépap patent cho trc vat khi
nddat du cacdiéu kién duoc cip patent.

Nhu vay, theo phap lit Hoa Ky, co thé
cip patent cho bai tlhe c6 ngwn goc tir thao
dugc khi nddat du cacdiéu kién, trongdé dic
biét nhin manh dén trinh 46 sang 40. Mai
hoat chit dugc chiét xuit doc 1ap tir mot loai
thao duoc thi dugc coi 1a phat Hin, nhrng ©
hop cia nhéu hat chit c6 tac dng droc ly
khac i tac ding droc ly bandau cia ting
hoat chit thi co ti¢ dugc coi ladat trinh do
sang 40 va co i duoc cip patent.

2.3. Phéap ldt chau Au

Khac wi phap lut Hoa Ky, Congudc
sang ch chau Au 1973(European Patent
Convention - EPCkhéng quydinh viéc cip
patent cho ding thrc vat, nhung céngudc
nay \an quydinh viéc c6 th cip patent cho
cac qué trinh vi sinha haic cac gn pham
cua chang [9].

Nhung diéu A4(2) &i Chi thi cong ngh
sinh hc aia Gng déng chau Au 1998
(Biotechnology Directive98/44/EC) lai quy
dinh co ti¢ cip patent cho gi phap K thuat,
néu giai phap nay ga sang cé khoéng gbi han
trong ndt gidng thrc vat cu thé [10].

Nhu vay, vé mat hinh thrc thi phap lat
chau Au khac Wit voi phap It Hoa Ky,
nhung V& ban chit lai c6 ptin twong ddng &
chd co the cip patent cho sang éhtuogc
hop tir nhiéu haat chit, ma ndi hoat chit nay
duoc chiét xuat tir mot gidng thrc vat cu thé.

Quy dinh nay khéng trai & ly thuyét vé
sang ch (khdng ép patent cho phat én, vi
né khéng cé tinh i), nhung © hop cia
nhitng phat hin néu mang tinh cht khac bét
so Wi tinh chit caa trng phat hén thi ki
duoc coi ladat trinh d6 sang 4o, dodé co tré
cip patent cho né.

2.4. Phap ldt An P

Bai viét chon phap ldt An Do (dai dién
cho céac qbic giadang phat tdn) dé so sanh
véi phap luit Hoa Ky va chau Au dai dién
cho cac qfic gia phat tdn), vi An Do |a
quc gia hén dang & hiru khdi luong tri
thic truyén thdng khbng 16, hon nira hp da
xay drng thanh céng Tihvién 5 vé tri thuc
truyén thdng (Traditional Knowledge Digital
Library) voi 34 trigu trang thong tindinh
dang trén 2.260.000 cdngith cac bai théc
co truyen [11].

Dao luat 1970 ¢ sang ch caia An b6 (The
Patents Act 1970yuy dinh patentdugc cip
trén nguyén dc ding ky tmoc, khéng ép
patent cho cacas phim néng nghip va gbng
thuc vat, khéng ép patent cho tri tic truyén
thong, réu n6da dugc dang trén thr vien 5 vé
tri thirc truyén thing. Dao luat vé da cang sinh
hoc 2002(The Biological Diversity Act, 2002)
quy dinh khéng ép patent cho sang éHién
quandén ngwn gen va #t lidu di truyén, réu
chung ch dugc phat hén ma khéngiuoc phét
trién dén mot trinhdo sang 4o nhit dinh.
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Sy khéc bét giita phap lat vé sang ch cia An Do va aia Hoa K duoc thé hién nhr sau [12]

Phép lét vé sang ch cia An b

Phap ldt vé séng ch cia Hoa i§

Thoi han - 7 am doi voi sang ck duoc pram
bio ho - 14 nim déi véi cac sang ahkhac _)
San pham Quydinh khéng ép patent cho cacs pham

nong nghip  néng nghip

20 ram d6i véi tat ca moi sang ch

Khong quydinh, nhing ding khéng ém
cap patent cho caas pham ndng nghip

Thuc vat ) Khéng d@p patent cho tic vat
Nguyénic  Patentiugc cap theo nguyénit dang ky
cap patent  truac (first to file)

Cap patent cho tilc vat )
Patentduoc cip theo nguyénit sang4do
truéec (first to invent)

2.5. Phap ldt Viét Nam

Diéu 58 Luit SHTT quydinh diéu kién dé
mot sang ch duoc cip patent la: c6 tinh &i;
0 trinhd¢ séang 40; co kh nang ap ang céng
nghiép. Bdng thyi, didu 61 ding quydinh sang
ché duoc coi la co trinhdd sang 40 réu né
khong tté duoc tao ra mdt cach @ dangddi
Vv6i nguoi ¢6 hiéu biét trung binh ¢ linh wc
ky thuat tuong tng. Cac quydinh nay la phu
hop v6i diéu 27 Hip dinh TRIPS.

biéu 25.6.c Théng u s 01/2007/TT-
BKHCN (sauday gi tdt 1a Thong & 01/2007)
cua Bo Khoa hpc va Cong nghcd quydinh ax
thé hon V& trinh d6 sang 4o, trongdd nhin
manh giai phap K thuat bi coi la khéngdat
trinh do sang 4o, réu:

- Tap hop cac du hiéu o ban khac bt
mang tinh Hin nhién;

- Giai phap K thuat 1a sr két hop don gian
cia cac gii phap K thuat da biét vai chic
ning, muc dich va héu qua ciing 1a st két hop
don gian chrc ning, mic dich va héu qu cia
tirng gii phap K thuat da biét.

Tom ki, sr twong ddng va khac Hit caa
phéap Idt cac quc gia & sang ch cho thiy c6
cacdiém chinh saday:

Tuongdong:

- Viét Namda quydinh ti khoan 5diéu 59
Luat SHTT khéng ép patent cho ging thrc vat.
Quydinh aia Viét Nam trongdong wi quy dinh
ciaAn Do.

- Khaan 6 diéu 59 Luit SHTT quydinh
twong dong Wi Cong usc sang ch chau Au
1973 c6 th cip patent cho cac qua trinh vi sinh.

Khac biét: quy dinh aia Hoa K cap patent
theo nguyénic sang 4o trroc (first to invent)
la khéc bét v6i quy dinh aia An Do, Viét Nam
va mot sb quic gia khac. Nguyénit nay co
loi cho Hoa K, boi vi sy ton tai doc lap cua
tirng hat chit thao duoc (ma cac noc dang
phéat trén s hitu) dwoc coi la khéng i,
khéngdat trinh d6 sang 40, nhing sr t6 hop
cia nhiu haat chit thio droc lai duoc coi la
dat trinh d¢ sang 4o (an inventive natureyéu
giai phap K thuat ma no gii quyét khéng phii
la ar két hop don gian cia cac gii phap K
thuat ¢a biét. Tir d6, khéng qua kh@é nhan
thiy cac phong thi nghin cong ngh duoc
phim tién tén cia cac m6c phat trén cho
phép b d& dang thrc hién viéc 6 hop nay,
nhung ngroc lai trinh do cong ngk duoc
phim lac hiu cia cac méc dang phat tén lai
khé thrc hién cac thi nglim twong tr. Dan
dén vé mat kinh # 1a c6 bi cho cac wéc phat
trién va Hit loi cho cac méc dang phat tén.

3. Nghién aru trwong hep thuc tién

3.1. Tweong hop séng ch cé lién quandén ai
ngheé tgi nuéc ngoai

Bai viét lay treong hop sang ch vé ci nghe
(goi tit la sang cld ngh¥), sang ch nay co lién
quandén An D¢ va Hoa K dé nghién éu.
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Nhu da bit, gin nhr tit ca cac gian Bp aia
noudi An Do déu xuit hién ai ngtg, tac ding
chira kénh da chng aia ngté da dugc ngrdi An

Cac nha khoa dt An DBy da phin ing
quyét ligt trude quyét dinh aia USPTO. Twedc
hét cin thiy rang nHing thong tin ¢ tac ding

dugc ly cia nglé da duoc An Do luu gitr tai
The vien & V& tri thic truyn théng
(Traditional Knowledge Digital Library)nhu
vay giai phap K thuat nay la khong rdi, van
dé con hi can phii nghién au d tra 1oi cau
hoi giai phap K thuait ma patent US 5.401.504
dé cap codat trinhdd sang 40 hay khéng?

Khi tra aru trong © so dir li¢u cia USPTO
[13], ching t6ida thu dugc nhing théng tin
chinh \é sang ch nay nhr sau:

Do biét dén 5 ngan am nay, nling ngay
28.3.1995 G quan sang ¢hva nhan Kiu Hoa
Ky (US Patent and Trademark Office -
USPTO)da cip sang ch nghe mang ky héu
US 5.401.504 cho haidng tac gi sang ch |a
cobng dan Hoa K gbc An B, trongdd Harihar
Cohly 1a nha nghién w mién dich
(immunologist)va Suman K. Das la bad s
phau thuat (surgeon).

S6 hiéu patent US5401504 A
S6 hiéu don patent 08/174.363
Ngay dp patent 28.3.1995
Ngay rop don 28.12.1993
Ngayuu tién 28.12.1993

Téac gi sang ch Harihar Cohly, Suman K. Das

Chu s hiru patent

University of Mississippi Medical Center

- Ban chit ciia sang cét sang ch d¢ cap
dén viéc sr dung ngl¢ dé ting arong qua trinh
chira lanh ¢t thuong méan tinh va 4p tinh
[14].

- Dir kién ¢4 biét: phan tng aia @ thé déi
v6i thuéc (pharmacokinetics)ién quandén
dac tinh sinh bc cia ai nghg;

- Trinhdd sé&ng 40 cia sang cé

+ Thuc nghém cho thy qua trinh lanh &
thuong trén da c6 lién quatén cac ¢ bao i
md, nhirng € bao nay khéng phan chié dang
nhung li phét trén nhanh chéng éu cé tac
dong aia droc ly.

+ Thyc nghém cho thy nghg la mt loai
duoc ly c6 tAc dng ddy nhanh qué trinh phan
bao nguyén nlim cia cac & bao Hi mo.

Nhu vy, USPTOdJ4 cho &ng sang chda
dat trinh d6 sang 40 vada cip patent cho né.
Nhung thrc chit, giai phap ma sang énnghe
dé cap khéng ch ra duoc dic tinh khac kit

cia ngl¢ so i nhiing dic tinh da biét cia
nghe. Viéc chi ra qua trinh lanh & thuong
trén da co lién quadén cac & bao i moé va
nghé cé tac ang lam cacéd bao i md phat
trién khéng tié coi ladat trinh d6 sang 40, ma
day cH la céac thi ngléim chrng minh tac dng
cia nglé, ngroi An Do da biét cac tac dng
nay aia ngl¢, tuy nhién trinhié y hoc cia hp
chua thé chi ra mbi quan & giira nglé va €
bao i md. Nhr vy, trinh d6 sang 40 (néu
c0) trong toong hyp nay thidc Ve linh wic y
hoc (vi da mién dich hpc haic ngai khoa) chir
khéng théc linh wrc degc hoc, ma sang ch
nghe thi lai thuoc linh wrc droc hoc. Gin luu y
thém, theo quydinh aia phap lat thi khéng
thé cip pateniddi véi phuong phap chia kénh
cho ngroi.

Hoi ddng Nghién ¢u Khoa hc va Coéng
nghiép (Council for Scientific and Industrial
Research - CSIRNew Delhida dai dién cho
Chinh pti An D6 phan d6i quyét dinh aia
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USPTO. CSIRda din céac ¥n ban duoc luu
gitr va ching minh patent US5401504A khéng
maoi va khongdat trinh d6 sang 40. Trong w
nay CSIR phi chi khaang 12.000 USD cho
dich wa phap ly. Ngay 13.8.1997 USPTda ra
quyét dinh hiy patent US5401504A.

3.2. Twong typ bi tir choi cap patent ¢i Viét
Nam

Dé ¢ tr lidu viét bai nay, tac gida nghién
ciru 3 sang ch tr ngwn Céng bao & hiru
céng nghép sb 242 p A (phat hanh thang
5.2008) va § 267 tp A (phat hanh thang
6.2010). Tai ku do cbng baaling ti khdng
thudc dién gitr bi mat.

3.2.1. Sang eéhthusc dong y clra dau thit
déng much vanh

Giai phap yéu &u bao ho d& cap dén thusc
déng y chra dau thit dong mach vanh cha
cac thanh pin dan sam, tam ¢, huyét kiét,
bing phén tong hyp (boméon)va polyetylen
glycol.

D4 biét:

- Bai thubc “Gia Vi ich tam thang'ding
trong sachThién gia déu phrong do Vién
Thoéng tin thr vién Y hoc Trunguwong phat
hanh m 1989 clta cac thanh gim dan sam,
tam tHit, huyét kiét, dang sam, hoangsk cat
can...

- Huyét kiét duoc biét cé tac dng tanu,
sinh tan, hat huyét, lam Kt dau... dung trong
truong hop dau nare, dau hung, tir ta khi
trong ngi tang... ding trong “NHing cay thidc
va Vi thubc Viét Nam” do Nha xét ban Y hoc
phat hanh 2005;

Panh gia: ngoi cé hicu biét trung binh
trong knh wrc déng y cé th d& dang Kt hop
huyét kiét voi tam thit, bing phén vadan sam
dé thu duoc thudc déng y chira binh dau thit

déng mach vanh theo @i phap néu trongon
yéu du bao hp.

Nhu vay, yéu du bio hy khdng dap ung
trinh d6 sang 40 quy dinh i didu 25.6.c
Théng tr s5 01/2007/TT-BKHCN, dod6 sang
ché bi tir chbi cap patent.

3.2.2. Sang chthuc dong y clira bénh ra
m6 hoi trém ¢ tré em

Giai phap yéu &u bio ho dé cap dén thusc
déng y chira kénh ra nd héi tom & tré em
chra cac thanh gim droc liu thuc dia, hoai
son, sn thu, mau don, ach phic linh, tach
tra, ngi vi tar, mach mén,dai tao, ma hoang
cin, duong kinh téng, duong lactoza.

D3 biét:

- Bai thuic “luc vi dia hoang hoanting
trong sachPhurong € hoc gidng nghia do Nha
Xuit ban Y hoc phéat hanh am 1994 c6 tac
dung b5 can thn dungdé chira cac tréu ching
lién quandén than am Mt tac, hr hoa bic 1én,
xuong néngdau, vangdau, chéng rit, ra md
hoi trom & tré em, tr ra md héi, da nbng tinh,
tiéu khat, Ir5i kho... cé chira cac thanh pim
thuc dia, hoai sn, sn thu, don bi, kach linh,
trach tr, néu bd sung thém mch mon, ng vi
thi goi 1& “mach i dia hoang hoan” dundé
chira ching pt¢ than Am hr, ho ra mau, &
dém ra m hoi, lao pldi.

- Vi thusc ma hoang an dugc biét c6 tac
dung diéu tri ra md héi vadai tdo cé tac dng
tri hu phién, mit nga, tr ra nd hoi.

banh gia: ngoi c6 hiéu biét trung binh
trong inh wrc déng y c6 th dé dang Kt hop
dai tho va ma hoangin vi bai thibc “luc vi
dia hoang hoand@é thu duoc thubc déng y
chira kénh ra nd héi tym o tré em theo dii
phép yéu &u bao h néu tronglon.

Nhu vdy, sang ch bi tir chdi cip patent vi
khéngdap tng trinhd6é sang 40 quy dinh tai
diéu 25.6.c Thongut 01/2007.
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Qua phan tich 2 sang &hrén cho thy
chung khoéngdat trinh d6 sang 4o boi vi giai
phap K thuit ma sang chdé cap chi la ar két
hop don gian cia cac gii phap K thuit da biét
vgi chirc maing, muc dich va héu qua ciing la
s két hop don gian chic nang, muc dich va
hiéu qua cia tirng giai phap K thuat d& biét.

Bai viét xin phan tich wong hop dudi day
dé chang minh sang ¢hkhong dat trinh do
sang 40 khi tip hop cac du hiéu co ban khéac
biét mang tinh Hin nhién, khéngiuoc coi la
séng 40 so \bi giai phap K thuat da biét.

3.2.3. Sang éhthuwc cai nghén ma tay

Ban mo & sang ch néu: théc cai nghén
ma tdyduoc tao ra fr viéc sr dung doc t6 ca
noc (tetrodotoxin, saxitoxik dang dung dch
chiét duoc tAch tr gan va titng ca noaloc) két
hop Wi cac tho drgc wi ty 18 phdi ché
tetrodotoxin, saxitoxin 20mgling sam 20mg,
hoang K 12mg, thc dia 20mg,duong quy

12mg, vén chi 8mg, toan tdo nhan 16mg, binh

vbi 8mg, thn bi 12mg, mc heong 12mg, sa

nhan 12mg,dan sam 12mg, xuyén khung

12mg, xich tirgc 12mg va ta aoc 80mg.

Thudc khang ch loai bo dugc sr doi hoi
cia @ thé ddi véi cac laii thubc gay nghin
nhe thubc phién, ma tly va cac déh gay
nghién khac ma conahg khi nang mién dich
cia @ the.

D4a biét tetrodotoxin 1a hat chit chinh c6
tac ding cai nghin duoc dé cap trong patent
CN 1227102A do Trung Qe cip ngay
09.6.1998.

banh gia:

- Nguoi co trinhdé trung binh trongihh
vuc droc phim lién quandén doc t6 than kinh
nhu tetrodotoxin, saxitoxin img biét rang
trong cac loai cd no& Viét Nam lkrong
saxitoxindong thyi cé trong dch chét xuat la
rat nho so \6i tetrodotoxin, n dé naydéduoc
néu trong tai Bu Nghién eu déc to trong nt

s6 loai ca nécdsc ¢ bién Vit Nam do Gic

Khai thac va bo vé nguwn loi thiay sain cong
bd ngay 10.4.2008. Xinul y tetrodotoxin 1a
hoat chit chinhdwoc dé cap trong patent CN
1227102A nix d& néu trén, ddo tap hop cac
diu hiéu ar ban khac bit caa sang ch thubc

cai nghén ma tay la khéngtat trinh d6 sang
tao so \6i patentdsi ching CN 1227102A.

- Mat khac, gii phap K thuat néu trong
ban md & sang ch thudc cai nghén ma tay
khéng ch ra tac dng khac bit cia saxitoxin
trong thanh pin cia thic, dong thyi ciing
khéng ch ra tac dng cai nghin aia cac tho
duoc trong thanh pin aia thibc.

Nhu vay, sang ch khéngdat trinh do sang
ta0 SO \bi giai phap dad bét ma patent CN
1227102Ad¢ cap, theo quydinh tai Piéu 25.6
Théng tr 01/2007 sang ch b tr chii cip
patent.

4. Giai phap cho \An dé nghién atu

4.1. Gui phap phap chfo”'i Vi trinh do sang
ta0 cia bai thwc o truyen

Trong khudn kB phap ldt quic gia, Vist
Nam nén ém ban hanh quginh phéap lat vé
viéc van hin héacac bai thic o truyén theo
kinh nghém cia An Do da xay dng Thr vién
s V& tri thac truyén thong (Traditional
Knowledge Digital Library)[15] dong thi
ciing thba méan quydinh aia Céng bao Hp
wdc hop tac @ sang ch (PCT) ¥ husng din
tim kiém quic . Lam duoc diém nay, ching
ta < loai bo nguy @ cac quc gia khac clim
doat bai thibc &b truyén cia Viét Nam.

Trén binh din phap ldt quic €, nhr da
biét ké tir nam 2003 @ quan Lién Kp Quic
vé hop tac va phéat th (UNCTAD) da dua
Viét Nam ra kidi danh sach cac ga gia cim
phét trén (Least developed countriesjp d6
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Viét Nam khéngdugc heéng quy cl cho
phép Ui thhi han chuyén tiép bao hH sang ch
di véi cac quc gia clim phat trén dén 2016
nhu ¢4 néu trongbiéu 7 Tuyén B rieng &
TRIPS va gc khoe @yng dong aia Hoi nghi Bo

truong Doha(The Doha Declaration on TRIPS

and Public Health, paragraph 7Nhu vay, viéc

Viét Nam én ban hanh cac qujinh cia phap
luat cho phu bp Wi quy dinh aia TRIPS (trong
d6 c6 @ cac ngai 1é vé sang ch duoc ptim) 1a

diém cn dr tinh.

Hiép dinh TRIPS quydinh ngai 1& dbi véi
bao hy sang ch dugc phim trong ndt s truong
hop, trongdd c6 sang chlién quandén gibng
dong thrc vat. Tuy@n 6 Dohada nHin
manh‘“vi éc thi hanh va gii  thich Hép  dinh
TRIPS theo cachdtro sic khve aing dong
bang cach thueldy ai viéc tiép ain deoc phim
hign c6 va sang ehra cac droc phim i’
[16], xét trén khia anh kinh € thi quydinh nay
mang 4i loi ich cho cac gic gia c6 Bn cong
nghiégp droc pHim phét trén.

Vé trinh d6 sang 40 aia bai thidc & truyén
nén tham kko diéu A4(2) Ch thi céng ngh sinh
hoc cia Gong ddng chau Au 1998 qugtinh co
thé cip patent cho gi phap K thuat, néu giai
phap nay khéng gi han trong nét gibng thrc
vat cu thé. Nhu vay, néu trong tnong hyp phéap
luat Viét Nam quydinh co thé cip patent cho
giai phap K thuat cé lién quantén giong thrc
vt thi éin a1 thé héabidu 25.6.c Thongut
01/2007 theo hong: gii phap K thuat duoc coi
la dat trinhdo sang 4o réu chic ning, mc dich
va héu qua cia gai phip dd khéng gbi han
trong nét giong thrc vat cu thé.

4.2. Giii phap I thugt d@di véi trinh dg sang
tgo cia bai thwc o truyéen

Qua nghiéngu thyc tign cho thy cacdon
ding ky sang cicé lien quantén bai thc 6

truyén aia Viét Nam b tir chdi bao hp vi mit
tinh myi va/haic khéngdat trinh d6 sang 4o
theo quydinh aia Théng & 01/2007.Dé sang
ché bai thibc & truyén dat trinh 46 sang 40
dugc bao ho, cin thrc hién cac gii phap
mat ky thuat bang céach lai bo yéu t5 “hién
nhién” khi danh gia trinhd¢ sang 4o aia bai
thubc 6 truyen, Wi cac yéu éu ay thé:

- Ching minh dugc viéc tao ra sang ch
bai thubc ad truyén khéng thic tién trinh phéat
trién thong throng aia céng ngh, khdng mang
tinh don gian haic logic tr cac gii phap K
thuat da biét;

- Chirng minh sang ¢hbai thic & truyén
la ar két hop cac gii phap K thuat da biét voi
nhau theo cach khéngéni nhién, dodé sang
ché bai thubc o truyén dat trinh do sang 4o.

5. Két luan

Trinh d6 sang 40 la mHt trong céacdiéu
kién dé sang ch bai thibc & truyén dugc cip
patent, véc bio hy cac bai thic o truyen cia
Viét Nam khong chcé y nghia v mit khoa
hoc, ma con cé y ngh kinh £ - x& i.

Pé cac bai thdc o truyén cia Viét Nam
duoc bao hg, rit cin nghién éu kinh nghém,
tham khio phap lat qubc €, phap ldt caa mbt
s6 quoc gia trong inh wic cé lién quandé
chinh sra cac quyinh hién hanh éa phap lat
Vvé SHTT.,.
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Discussion on the Innovative Level in Patent Pridec
for Viethamese Traditional Medicine Products

Tran Van Hai

VNU Lgniversity of Social Sciences and Humanities,
336 Nguyn Trai Road, Thanh Xuéan Dist., Hanoi, Vietnam

Abstract: The research proposes the solution so that Vieshamadlitional medicine products can
be able to reash the level where patent is graimtettcordance with the law, at the same time to
guarantee the legal rights and interests of Vietnanterning the traditional medicine products when
other countrys have the tendency to appropriatéréitional knowledge.

To achieve this objective, the article focusesurhdasks as:

- To analyze the regulations under international, lthe law of Vietham and other countries in
order to find out the differences and inadequaltiethe assessment of innovative level of Vietnaanes
trasitional medicine products.

- To analyze practical cases occurred abroad aMietmam when assessing the innovative level
of the traditional medicine products, analyzings@®s in the legal perspective that leads to the fac
that a number of applications of registering thatgetion of the innovation and patent of the Vietna
traditional medicine products has been denied

- To propose the solutions to achieve the reseattives.

Keywords:Innovative, patent protection, traditional medeproducts.



