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Tém tit: Van dé bodi thuong thiét hai do vi pham phap luét canh tranh hién nay dugc Luat canh
tranh 2004 va Nghi dinh s 71/2014/ND-CP quy dinh chi tiét v& xtr Iy vi pham phap luat trong linh
vuc canh tranh dan chiéu téi cac quy dinh ciia phap luat vé dan sy dé giai quyét theo ché dinh boi
thuong thiét hai ngoai hop dong. Tuy nhién, viéc boi thuong thiét hai do vi pham phap luat canh
tranh, dac biét 1a cac hanh vi gy han ché canh tranh, 1a rat dic tha va co nhiing diém khac biét so
voi nhimng vy viéc vé boi thuong thiét hai ngoai hop déng ma hé thong tu phap ¢ Viét Nam hién
dang xu 1y nhu: viée xac dinh ddi tugng dugc kién doi bdi thuong, pham vi bdi thuong...Trong
bai viét nay, chung t6i xin gidi thiéu mot cch khdi quét cac quy tic dugc toa an ap dung trong cac
vu kién doi bdi thudng thiét hai do hanh vi phan canh tranh gy ra tai Hoa Ky nhim cung cap thém
thong tin tham khao trong viéc hoan thién co s& 1y ludn va cac quy dinh phap ludt vé bdi thuong
thiét hai do hanh vi vi pham phap luét canh tranh & Viét Nam hién nay.

Tuwr khoa: Phap ludt canh tranh, boi thuong thiét hai.

1. Co sé phap 1y cia mdt vu kién doi boi
thwong thiét hai do hanh vi phan canh tranh
giy ra

Phap luat canh tranh Hoa Ky cho phép céc
“cd nhan” duoc dua don kién vé mot hanh vi vi
pham phdp luat canh tranh. Pao ludt Clayton
dua ra khai niém “cd nhdn” bao gom ca cic tap
doan va céc hiép hdi dugc thanh 13p hodc uy
quyén theo luat phap cua Lién bang Hoa Ky,
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luat phdp ctia céc ving lanh tho, luat phap cia
Tiéu bang hodc ciia cic qudc gia nudc ngoai
[1]. Mac du dinh khai niém “ca nhan” theo Pao
luat Clayton khéng bao gom Chinh quyén céc
Tiéu bang nhung Tda 4n van khing dinh Chinh
quyén tiéu bang 12 mot “cd nhdn” trén co sd an
1& [2], do d6, Chinh quyén cac Tiéu bang ciing
c6 quyén khoi kién nhu mot nguyén don tu
nhan. Tham chi, cdc thanh phd va t chirc chinh
tri khac cling c6 thé kién dé ngan chan hanh vi
vi pham va doi bdi thuong gap ba lan thiét hai
voi tu cach la cac “cd nhan” [3].
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Quy tac “dén bu ge”ip ba lan thiét hai” duoc
quy dinh 1in dau tién & Diéu 7 Pao luat
Sherman nam 1890, theo do, bAt ¢t c4 nhan nao
bi thi¢t hai béi mot hanh vi vi pham dugc quy
dinh trong Pao luat déu c6 thé duoc bdi thuong
gip ba 1an ton that ma ngudi d6 phai ganh chiu,
ngoai ra, nguyén don tu nhan néu thing kién
con dugc bdi hoan chi phi cho luét su va céc chi
phi khac khi tham gia vu kién [4]. Diéu 7 bao
luat Sherman ban cili nay dugc dugc thay thé
bang khoan a va ¢ Diéu 4 Pao luét Clayton, quy
dinh vé khoan boi thuong gip ba 1an thiét hai
cling nhur bdi hoan chi phi luat su.

Theo quy dinh cua phap luat Hoa Ky,
nguyén don khi d¢ don 1€n toa an phai chirng
minh dwoc ring minh “cé quyén duoc khoi
kién” (quyén standing). Didu d6 c6 nghia 1a,
bén nguyén c6 quyén “standing” néu anh ta phai
chiu mot thi¢t hai nao d6 va phai chi ra réng thiét
hai 4y 12 do hanh vi ctia bi don giy ra.

Nhu vy, theo Piéu 4 Pao luat Clayton, khi
dé don 1én Toa 4n Lién bang, néu nguyén don
12 c4 nhan thi ho chi phai chimg minh quyén
dugc khoi kién giéng nhu nguyén don ciia cic
vu an khac. Tai Diéu 3 cua Pao luat Clayton c6
yéu cau nguyén don phai chi ra dugc “thiét hai”
cling nhu “mdi quan hé nhin qua ctia hanh vi vi
pham véi thiét hai”, tuy nhién, & Piéu 4 Pao
luat Clayton lai chi yéu cau ring nguyén don la
“mot c4d nhan... bi thiét hai trong hoat dong
kinh doanh hodc thiét hai vé i san béi mot
hanh vi nao d6 vi pham luit chéng doc
quyén...”. Do vay, Toa tdi cao da dit ra ba quy
tac chung nham gi6i han dinh nghia vé nguyén
don ¢ Diéu 4 cia Pao luat Clayton, giip pham
vi diéu chinh cua Pao luit khong bi qua rong.
Céc quy tic d6 la:

C6 thiét hai trong canh tranh: diy la diéu
kién can thiét dé chimg minh thiét hai ma
nguyén don dit ra dwoc Luat chéng doc quyén
bao v¢.

C6 quyén dwoc khoi kién (standing): lién
quan dén mdi quan hé nhin qua, yéu cau bén
nguyén phai chi ra dugc nhiing thiét hai la do
hanh vi vi pham Luét chng doc quyén gy ra.

La nguoi mua truc tiép (con dwoc goi la
quy tic Vu cong ty gach Illinois): nhim tranh
viéc phai dén bu thiét hai hai lan.

2. Thiét hai trong canh tranh

Nguyén don budc phai chi ra dugc thiét hai
ma ho ddi boi thuong trong vu kién chéng doc
quyén. Day 1a loai thiét hai kha dac biét, goi 1a
thiét hai trong canh tranh. Diéu 4 Pao luat
Clayton cho phép bdi thuong thiét hai cho
“nhitng nguwoi nao da bi thiét hai trong hoat
dong kinh doanh hodc thiét hai vé tai sin do
mét hanh vi vi pham phdp ludt chong doc quyén
gayra...”.

Tda tbi cao Phép vién Hoa Ky 1an dau tién
dua ra khdi niém nay trong vu kién gitta Tap
doan Brunswick va Tép doan Pueblo Bowl-O-
Mat [5]. Bi don la Brunswick - mot tap doan
san xuat trang thiét bi cho mén Bowling 16n
nhit ca nudc, da quyét dinh tiép quan mot s6
san choi bowling sidp phd san; trong khi d6 thi
bén nguyén don lai chi la cic cong ty nho dang
s& hitu cdc san choi bowling riéng 1é ctia minh.
Céc nguyén don da dam don kién Brunswick vi
pham Diéu 7 Pao luat Clayton vé canh tranh
san choi bowling. Bén nguyén chi dua ra dugc
mot gia thuyét duy nhét vé thiét hai cia minh
d6 1a cac san bowling bi Brunswick mua lai déu
dang gip khé khian vé tai chinh, néu cir dé
chung phéd sén, thi bén nguyén s€ c6 thém
khach hang va hudéng duogc nhiéu loi nhuan
hon. Ban dau, Tda 4n gia dinh (arguendo) rang
hanh vi mua lai cic san bowling la vi pham quy
dinh trong Diéu 7. C6 nghia 13, néu nguyén don
chtirng minh dugc cic san bowling bi mua lai da
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lam tang tinh canh tranh va ha gia dich vy, Toa
an s& hoan toan xdc nhan rang nguyén don bj
thi€t hai “trong hoat dong kinh doanh hodc
thiét hai vé tai san”. Thé nhung Toa 4n lai giai
thich rang, viéc nguyén don khong thé ting gid
dich vy cua minh do méi truong kinh doanh bi
canh tranh manh hon khéng phai 1a loai thiét
hai ma luat chéng doc quyén bao vé&. Nguoc lai,
néu bén nguyén duoc dén bur thiét hai thi diéu
nay s€ di ngugc lai myc dich ban dau cua Pao
luat Clayton.

Mot dan ching khac rat quen thudc dé 1a,
trong vu kién gitra Cargill, Inc. va Monfort of
Colorado, Inc., 479 U.S. 104 (1986), Toa an
mot 1an nita da khang dinh lai phan quyét trong
vu Brunswick va dp dung ludn quy tic d6 cho
céc cd nhan nguyén don ddi bdi thuong theo
Diéu 16 Pao luat Clayton. Trong vu Atl
Richfield Co. v. USA Petroleum Co., 495 U.S.
328, 337 (1990) [6] Toa an cling quyét dinh bén
nguyén don phai chi ra dwoc nhiing thiét hai vé
canh tranh ngay ca khi ho ddm don kién mot vi
pham per se (hanh vi bat hop phdp mét cdch
hién nhién), vi du nhu hanh vi 4n dinh gid theo
chiéu ngang.

Nhu vay, khi nguyén don 1a déi thii canh
tranh ctia bi don, thudng s& rat khé cho nguyén
don dé c6 thé chi ra thiét hai trong canh tranh
ctia minh vi néu hanh vi cia bi don 1a canh
tranh vé gia tri, chéng han nhu bi don ¢6 thé
mang téi mot san pham tot hon, hodc bin véi
gid ré hon, diéu nay c6 thé gdy anh hudong dén
nguyén don, nhung lai khong phai truong hop
dugc phép luat chéng doc quyén bao vé, con
néu bi don ting gid san pham thi viéc nay lai c6
loi chr khong giy hai cho nguyén don (bdi vi
nguyén don ciing c6 thé ting gia ciia minh hodc
1a thu hit thém dugc khach hang tir bén bi don).
C6 thé nhan thdy, trong nhiing truong hop nay,
nguyén don s& khong thé nao chi ra dugc thiét
hai vé canh tranh ctia minh (tuy nhién, nguyén

don van co thé kién bi don vé hanh vi ban pha
gia - thudng dugc coi 12 mdu chér trong canh
tranh - néu nhu muc gid d6 thuc sy thap hon gia
thanh toan bd cta san phim. C6 thé xem thém
vu Cargill, Inc. v. Monfort of Colorado, Inc.,
479 U.S. 104, 121 (1986)).

Cho dit Toa 4n tdi cao chua bao gid giai
thich mot cdch 16 rang vé vin dé nay, nhung
trong cd hai vy kién Atl. Richfield. Co v&i USA
Petroleum Co., 495 U.S. 328. 337 (1990) va vu
Matsuchita Elec. Indus. Co v6i Zenith Radio
Corp., 475 U.S. 574, 582-583 (1986), cdc phin
quyét da dugc sir dung 12 4n 1€ cho cac vu viéc
tiép theo.

3. quén dwqc khéi kién (standing) hay la
quy tac “c6 moi lién h¢” (Remoteness)

Tda t6i cao phap vién Hoa Ky di sém nhan
ra ring ngdn ngit rong va khai quat trong Piéu
4 Pao luat Clayton c6 thé s& gy ra nhiing tic
d6ng ning né va khong mong mudn tdi bi don
ctia ciia vu kién chéng doc quyén. Theo d6, bat
cu ai cling c6 thé néi réng minh “bi thiét hai
trong kinh doanh hodc thiét hai Vvé tai san” boi
bat ctr hanh vi vi pham phdp luat canh tranh nao
va ¢6 quyén kién doi bdi thuong gip 3 lan thiét
hai. Chinh céch hiéu dy tao ra mot s luong nguyén
don khong 16 ¢6 kha nang dam don kién.

Ching han nhu ¢6 mot Cong ty X tham gia
vao qué trinh san xuat may chup anh. Mot trong
céc phy kién cin mua dé 1am ra san pham la
mot con chip nhé. Nhung phan 16n cdc cong ty
san xuét con chip da bi mat ciing nhau thdng
nhét thay ddi gid cta con chip d6. Hé qua 1a gid
thanh san pham ctia Cong ty X phdi ting 1én,
dan t6i viéc mot sd luong 16n san pham khong
thé ban di. Nhu vdy, néu Cong ty X nay kién
theo Diéu 4 Pao ludt Clayton thi s& khong gip
phai khé khan gi trong viéc chirng minh thiét
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hai trong canh tranh. Tap doan da phai chiu t6n
that ning né va c6 thé d& dang chi ra thiét hai
do hanh vi vi pham phép luét canh tranh gay ra
cho minh. Tuy nhién vé phia cdc c6 dong cua
Cong ty thi sao? Ho ciing c6 thé bi mat di c6
tirc do lgi nhuédn cuia Cong ty giam sit, trong
trudng hop ndy, ho c6 thé kién khong? Quay lai
phia Cong ty X, do doanh thu da bi 4nh hudng,
ho khéng thé tra cdc khoan no da vay dé duy tri
hoat dong, li€u cac chu ng c6 quyén kién cartel
clia cdc cong ty san xuat con chip dé doi lai gip
ba 1an ca gbc 1an 14i chua tra duoc hay khong?
Tuong ty nhu vay, ciing boi vi mat di doanh
thu, Cong ty khong thé tiép tuc tra cdc khoan
thu nh@p cho nguoi lam cong, vy nhitng cong
nhan nay c6 quyén kién cartel ctia céc cong ty
san xudt chip hay khong? Mot diéu chic chin 1a
luat phap khong thé dé cho tit ca cac bén lién
quan d6 c6 thé doi vé gép 3 lan thiét hai cua
minh duoc.

Dé giai quyét van d¢ ké trén, Tda 4n yéu
cdu céc nguyén don cd nhan trong vu kién
chéng doc quyén khong nhitng phai chi ra thiét
hai do canh tranh, ma con phai chirtng minh
duogc rang minh 13 nguyén don “dugc wu tién”.
Céc toa 4n da sang kién mot “bai kiém tra” lién
quan dén quy tic “quyén c6 quyén dugc khoi
kién trong vu 4n chdng doc quyén” (antitrust
standing) hay con c6 tén goi khdc 1a quy tic “c6
mdi lién h¢”. Nhitng huéng din thi hanh dau
tién cho quy tic nay chinh 12 cic phan quyét
ctia Toa 4n tdi cao trong vu kién Blue Shield of
Virginia va McCready , 457 U.S. 465(1982) va
vu kién Hiép hgi cdc nha thau cia California
(Associated Gen. Contractors of California,
Inc. v. California State Council of Carpenter,
459 U.S. 519 (1983). Ca hai vu duoc dua ra xét
xir va bat budc phai dp dung “bai kiém tra” rit
nghiém ngit dya trén nhicu yéu to trén, tuy
nhién né con khd khé hiéu va bi chi trich do
khong ddp g duoc viée chi dan cho cac toa 4n
cap dudi.

Co thé dé nhan théy, cudc tranh luan tim ra
dinh nghia cho hoc thuyét vé “quyén ¢é quyén
dwoc khoi kién trong vu dn canh tranh”
(antitrust standing) ciing gidng hét nhu khi céc
vi thim phan cia hé théng common-law phai
tim cach lam sao dua ra dugc dinh nghia chinh
xdc cho khdi niém “nguyén nhan truc tiép”
(proximate cause) khi ban vé quan hé nhan qua
ctia Luat boi thudng thiét hai ngoai hop dong
(tort law). Ca hai cudc tranh luan trén déu c6
diém chung 13, khong thé bdi thudng cho tat ca
céc thiét hai c6 thé tudng tuong do mot hanh vi
trai phdp luat gay ra. O ca hai truong hop, c6
qud nhiéu khiéu nai c6 thé dua ra khién cho
viéc dinh ra mot quy tic co ban dé 4p dung cho
moi vu 4n gan nhu 1a khong thé.

Trong vu 4n 459 U.S trang 536, tda an di
thu thap tat ca céc yéu t6 c6 lién quan va sau d6
chon ra nam yéu t6 dang luu y sau:

1. Liéu c6 mdt mbi quan hé nhin qua nao
gifta hanh vi vi pham luat chéng doc quyén va
thiét hai dugc vién dan ra khong va liéu réng bi
don c6 c6 tinh gdy ra thiét hai hay khong;

2. Ban chét cua thiét hai duoc dua ra, bao
gdm ca viéc nguyén don c6 phai 1a “khdch hang
hodc ddi thu canh tranh” hay khong;

3. Thiét hai xay ra 1a gidn tiép hay truc tiép,
hodc ndi cach khac 1a c6 bao nhié€u mdi lién hé
trong chudi mét xich cdc quan hé nhan qua giita
thiét hai va hanh vi bi cdo budc;

4. Can xem xét xem cé cdn mot “nhém
nguoi xac dinh nao” d6 khong phai nguyén don

hon;

AR

nhung lai c6 thiét hai “tryc tié

5. Rui ro ctia viéc dén bu nhiéu 1an thiét hai
hay la mét trdi ctia viéc phan chia phuc tap cic
khoan bdi thuong thiét hai [7].

Khi céc toa dn cap dudi tién hanh 1am “bai
kiém tra”, ho chi tap trung vao yéu t6 thir tu 1a
liéu ¢c6 mot nhém ngudi nao khic bi thiét hai
tryc tiép hon nguyén don hay khéng, va ho c6
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tir chdi “quyén dugc khéi ki€n” cia minh hay
khong. Mot gia thuyét hang dau tong hop lai
thyc trang cta céc van dé trén nhu sau:

Néu nhu ngoai thiét hai ciia bén nguyén,
con ¢6 mot ca nhin chiu thiét hai “truc tiép”
hon, va ca nhan nguoi d6 cé du kha nang ching
minh hanh vi vi pham cta bi don, “standing” cua
nguyén don s& khong dugc chip nhan nira [8].

Trén thuc té, thay vi phai xét dén tan 5 yéu
td dugc néu ra nhu trong vu kién Hiép hoi cdc
nha thau, rit nhiéu phién toa chi don gian Ia
xem xét vai trd clia nguyén don trén thi truong
nhu 1a mot cach xac dinh “standing” nhanh gon
va s& tir chbi “quyén dugc khoi kién” cua
nguyén don néu nhu nguyén don khong phai 1a
dbi thu canh tranh ciing khong phai ngudi mua
hang tryc tiép.

4. Quy tic ngwdi mua tryec tiép

Quy tic tu phap dién hinh cudi cing nham
han ché nhitng yéu ciu ddi bodi thuong cé thé
xay ra, d6 1a quy tic “nguoi tiéu ding khong
tryc tiép” - Indirect purchaser, hay con c6 céch
goi khic 1a Quy tic Cong ty gach Illinois
(Illinois Brick rule) do quy tic nay dugc dé ra
trong vu kién cua cong ty gach Illinois [9].
Mlinois Brick that ra trdi nguge véi phan quyét
ctia mot vu kién trude day, vu kién clia nha may
giay Hanover Shoe [10]. Trong vu kién do,
nguyén don 1a nha mdy giay Hanover da kién
thanh céng mdt nha san xuét chi phdi thi trudng
médy mée 1am gidy vi hanh vi doc quyén theo
diéu 2 Pao luat Sherman. Bi don thi cho réng
nguyén don khong hé c6 ton that boi theo phia
bi don, ho chi ban gid cao cho cidc nha may mua
mdy méc cia minh ma thoéi, chinh cidc nha may
gidy mua mdy méc cua ho lai tiép tuc ning gid
gidy 1én dé ban cho nguoi tiéu ding. Nhung toa
4n da bac bo luan diém trén. Theo toa an, 10

bién ho nay s& khién vy kién trd nén phtc tap,
dan téi viéc chi c6 nhitng ngudi mua gidy - hay
1a nguoi tidu thu cudi cing méi 1a nguyén don -
néu nhu vy thi tén thit ciia ho qud nho va
khong du dé chimg minh cho vy kién nay.

Mudi ndm sau, Céng ty gach Illinois da lat
nguoc lai van dé. Néu nguoi mua hang tryc tiép
(twong tu nhu vu kién trén, Nha mday giay
Hanover 1a nguoi mua hang tryc tiép - dong
thoi 12 nguyén don) c6 thé dam don kién di
khong thé chting minh dugc thiét hai do hanh vi
ban gid cao cua bi don, liéu khich hang cta
ngudi mua hang tryc tiép c¢6 thé kién hanh vi
ban gid dat d6 khong? Va Tham phan cta vy
kién Illinois Brick da tra 101 1a khong. Trong vu
kién nay, Bang Illinois khéi kién mdt nha san
xut gach do dd c6 hanh vi ting gid san pham.
Bang Illinois phai mua gach véi gia dat, nhung
Ilinois lai mua s gach d6 tir phia céc nha thau
xdy dung - nguoi da tring thau du dn xdy dyung
ctia Bang. Chinh céc nha thau méi 14 nguoi mua
gach tir nha méy dau tién. Do d6, Bang Illinois
khong & vi tri gidng nhu Nha mdy giay
Hanover, ho khong tryc tiép mua san pham bj
doi gid qua cao tir phia bi don. Loi gidi thich
clia toa 4n rat don gian 1a ngay ca khi bén nha
thau x4y dung chwa dam don kién, Bang Illinois
cling khong thé doi dugc dén b, d6 1a boi vi
trong vu kién cia Nha mdy giay Hanover, toa
da ra phan quyét chi c6 nha thau - ngudi mua
hang tryc tiép ctia nha mdy méi c6 quyén kién.
Con néu dé cho “ngudi mua hang khong truc
tiép” ciing c6 quyén kién nha san xuat thi e ring
s& day bi don vao tinh trang phai bdi thuong
gip doi (cho ca nguodi mua tryc tiép va nguoi
mua khéng truc tiép). Hon thé nita, theo suy
luan cua cac thAm phan, tinh toan thiét hai cua
“ngudi mua khéng tryc tiép” s& khé hon rat
nhiéu so véi viéc tinh khoan tién bi doi gid ma

r
AR

“ngudi mua truc tié
khong thanh cong.

phéi tra. Do vay, vu kién



T.A. Tii / Tap chi Khoa hoc PHOGHN: Ludt hoc, Tép 30, S6 4 (2014) 34-39 39

Thong qua hai vu kién Nha mdy giay
Hanover va Cdng ty gach Illinois, chiing ta c6
thé rit ra dugc quy tic rit don gian 1a néu
nguyén don 12 “nguoi tidu thu cudi ciing”, ho
chi ¢6 quyén kién néu ho tryc tiép mua san
pham tir bi don - bén di giy ra hanh vi vi pham
phdp luat chéng doc quyén. Nhu vdy, mot mit
“ngudi mua hang tryc tiép” s& dé& dang doi lai
dugc khoan tién da phai tra qud cao, ngay ca
khi truée d6 c6 thé san pham da bi doi gid 1én
do cdc nha phan phdi khic cua bi don giy ra,
mit khéc, “nguoi mua hang khong truc tiép” s&
khong thé nao kién doi bdi thuong.
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Abstract: Competition law and Decree no 71/2014/ND-CP mention about damage claim due to
violation. They regulate the process in details in accordance with provisions of Civil law regarding to
damage claim beyond the contract. However, damage claim due to violations of competition law,
especially those concerning competitive restrictions, has many differences in comparison with other
damage claims, for example determination of damage object or has scope... This paper, explores some
basic principle used by the court in the US. This should provide useful references for increasing the
effectiveness of the current theoretical and legal documents in Vietnam.
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