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Nhitng rao can trong chinh sach bao ho quyén tac gia doi voi

truy cap mo va tai nguyén gido duc mo
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Tém tit: Su ra doi cua internet da tac dong khong nho dén linh vire quyén tac gia, internet c6 thé
gitip tac gia dua tic pham cua minh téi cong ching mot cach thuin tién, nhanh chéng. Nhung
internet ciing cho phép cac hanh vi sao chép trai phép tac pham, gy phuong hai dén quyén tai san
clia chu s hitu tac pham.
Trong linh vyc nghién ctiru khoa hoc, viéc nhanh chéng chia sé két qua nghién ciru 1a can thiét, no
gitip ich cho sy phat trién ctia khoa hoc va cong nghé, tir d6 hinh thanh nhu cau “truy cdp mé”
(Open Access). Trong linh vuc gido duc va dao tao, viéc nhanh chong dua tri thirc khoa hoc va
cong nghé vao truong hoc 1a viéc 1am cip bach, tir d6 hinh thanh nhu cau vé “tai nguyén giao duc
& (Open Educational Resources). Truy cdp md va tai nguyén gido duc md khong thé tach roi
céng cu truy cdp 1a internet, nhung nhu dd néu c6 nhitng mau thuan trong viéc bao hd quyén tac
gia va sy phat trién cua internet.
Bai viét phén tich nhimg rao can trong quy dinh vé bao hd quyén tac gia ddi véi truy cap mo va tai

nguyén gido duc moé.

Tir khéa: Quyén tac gia, Truy cdp mé, Tai nguyén gido duc mg.

1. Sw can thiét caa truy cap mé va tai nguyén
giao duc mé

Cong nghé in 4n ra doi lam cho viéc sao
chép tac pham tré nén dé dang va nhanh chéng,
dan dén xuét hién viéc sao chép trai phép tac
pham, bai vay can ban hanh quy dinh dé chong
lai viéc sao chép trai phép nay, tir do hinh thanh
phap luat vé& bao ho quyén tac gia.

Tai Trung QUOC vao thoi nha Buong, céng
nghé in khac go da duoc sir dung, nhung cong
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nghé in 4n nay phai chi phi rt I6n va mat nhiéu
thoi gian. Dén thoi nha Tong (960 — 1279), Tat
Thang (Bi Sheng 990-1051) da sang ché ra chi
roi (hoat ty) tr nguyén li¢u dét sét (gom) lam
cho viéc in 4n tro nén nhanh chong va dé dang
hon. Cong ngh¢ in an nay da truyén sang Trleu
Tién, Nhat Ban, sau d6 théng qua Pé qudc
Méng Cb, né dugc truyén sang phuong Tay,
day manh viéc giao luu van hoa giira cac chau
luc [1]. Tuy nhién, cdng nghé in an theo sang
ché cua Tat Thang van thudc dang tha cong, chi
phi cao, téc do in cham, do d6 viéc sao chép tréi
phép tac pham chua dién ra nhiéu.

Nam 1450, khi Johannes Gutenberg nguoi
Puc sang ché ra cong nghé may in [2], thi viéc
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sao chép tac pham trg nén dé dang, nhiéu tac
pham chuyén tai su sang tao cua con ngudi bi
sao chép bat hop phap. Tir thuc té nay, doi hoi
phap luat phai dugc ban hanh dé diéu chinh
viéc chéng lai su sao chép bat hop phap cac tac
phiam. Nhu vy, phép luat vé quyén tac gia ra
doi co nguyén nhan tur sy tac dong cua cong
nghé, ma cu thé 1a céng nghé in an.

Dao luat vé Quyén tac gia dau tién trén Thé
giéi ¢ hiéu lyc vao nam 1710 tai Anh quéc
(The Statute of Anne of 1710) [3],1 da quy dinh
tac gia cua mot tac pham co 14 nam doc quyén
in 4n hogc cho phép in 4n tac pham do va doc
quyén nay c6 thé _dugc gia han thém 14 ndm
nira, néu tac gia van con song khi thoi han bao
ho 1an dau da hét hiéu luc.

Cong udc Berne (1886) vé bao ho cac tac
phiam vin hoc va nghé thuat ciing ghi nhan
quyén sao chép la mot bo phan cua quyén tac
gia. Cung véi sy phét trién cua khoa hoc va
cdng nghé, khai niém sao chép tac pham duoc
Mo rong hon, phién ban Cong udc Berne
(September 28, 1979) da dua ra thuat ngir “tai
tao tac pham” khi quy dinh vé quyén tac gia tai
Diéu 9.1. Tac gia c6 cac tadc phdm van hoc
nghé thudr duwoc Cong woc nay bao hg, dwoc
déc quyen cho phép tai tqo lai céc tac pham do
dudi bdt ky phwong thirc hay hinh thizc no.
Viéc str dung thuat ngir “tai tao tdc pham” co
nghia rong hon “ban sao, ban in tac pham”, vi
“tai tao tac pham” con c6 thé diéu chinh duoc
quy dinh quyén cho phép 1am tac pham phai
sinh (vi du dich tac pham, chuyén thé tac pham
tr hinh thae thé hién nay sang hinh thac thé
hién khac — nhu chuyén thé tac pham van hoc
sang kich ban dién anh...) [4].2

! Khong Dennis W. K. (2006). The Historical Law and
Economics of the First Copyright Act. Erasmus Law and
Economics Review 2, No. 1 (March 2006): 35-69, cho
rang dao lugt v& quyén tac gia déu tién trén thé gioi ghi
nhan quyen tac gia thue chat la quyen sao chép tac pham
va quyén nay gén véi yéu t kinh té.

2 Ban dich Cac Céng wée va Hiép woc quic té vé quyén
tae gia do Cuc Ban quyén tac gia xuit ban thang 12.2000
tai Ha Noi da dich Diéu 9.1 1a Tdc gid ¢6 cdc tic pham
van hoc nghé thudt dwoc Céng wéc nay bdo ho, dirgc toan
quyén cho phép sao in cic tic pham dé dudi bat ky

Vi su phét trién caa cong nghé, dic biét 1a
su ra doi cia internet da tac dong khéng nho
dén linh vyc quyén tac gia, internet c6 thé gidp
tac gia dua tac pham cua minh toi cong ching
mot cach thuan tién, nhanh chong. Nhung
internet cling cho phép cac hanh vi sao chép trai
phép tac pham, giy phuong hai dén quyén tai
san cua chu s¢ hiru tac pham, cuing véi d6 thuat
ngit “quyen sao chép tac pham” hay “quyén téi
tao tAc pham|” theo cach hiéu cii c6 the 1a rao
can trong viéc bao ho va thuc thi quyén tac gia
(trong d6 c6 quyén sao chép).

Trong linh vyc nghién cuau khoa hoc, viéc
nhanh chong chia sé két qua nghién ctu 1a can
thiét, n6 gidp ich cho sy phét trién cua khoa hoc
va cong nghé (KH&CN), tir @6 hinh thanh nhu
ciu “truy cap mo” (Open Access). Trong linh
vucC gido duc va dao tao, viéc nhanh chéng dua
tri thte KH&CN vao truong hoc la viéc lam
cip bach, tr d6 hinh thanh nhu cau vé “tai
nguyén giao duc mo” (Open Educational
Resources). Truy cdp md& va tai nguyén giao
duc mo khdng thé tach roi céng cu truy cap la
internet, nhung nhu da néu c6 nhirng mau thuan
trong viéc bao ho quyén tac gia va su phét trién
cua internet.

Tai Viét Nam, theo khao sat cia Cao Minh
Kiém, Pinh Thi Thdy Quynh, Nguyén Thi
Thua, Luu Xuén Xa (2017), cho thdy ngoai co
s¢ dix liéu nhiém vu KH&CN Viét Nam do Cuc
Thong tin KH&CN Quéc gia xay dung thi viéc
thu thap, dang ky két qua thuc hién cac nhiém
vu KH&CN tai cac s6 KH&CN cip tinh va mot
s6 trudong dai hoc van con han ché. Bang thoi
viéc s6 hoa céc loai tai liéu nay chua dugc xu ly
day du, dong bo va théng nhét gitra cac tinh,

phuwong thirc hay hinh thirc nao. Tac gia (TVH) da tham
khao Didu 9.1 trong nguyén gbc tiéng Anh: “Authors of
literary and artistic works protected by this Convention
shall have the exclusive right of authorizing the
reproduction of these works, in any manner or form” va
cho ring “exclusive right” nén dich 1a “doc quyén” dé
nhin manh tinh duy nhdt, ddng thoi thuat ngi
“reproduction” nén dich 1 “tai tao”. D& ¢ co s& dua ra
nhan dinh nay, xin tham khéo thém tai liéu cua WIPO
(2009). Understanding Copyright and Related Rights.
Publication No. 909(E) ISBN 978-92-805-1265-6, trong
d6 da dua ra thuat ngit “Rights of reproduction”.
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dan dén viéc chua co6 co so dir liéu dé tra cau
cac nhiém vy KH&CN dang thyc hién va cac
nhiém vu KH&CN da nghiém thu. Tai cac
truong dai hoc, website thu vién da dugc xay
dung va dua vao phuc vu nhung viéc phat trién
cac website ndy con nhiéu bit cap... co so dit
liéu sé hoa néu c6 thi da phan méi chi ding lai
& danh muc hoac ban tém tit cac dé tai da
nghiém thu [5].

Nhu vay, viéc nghién ciru dé tim ra nhitng
nguyén nhan dan dén céc hién tuong nhu da
néu la can thiét. Bai viét nay phan tich rao can
trong quy dinh vé bao ho quyén tac gia dbi vai
truy cap maé va tai nguyén glao duc ma, nhu 1a
mot trong cac nguyén nhan can tim.

2. Quy dinh quéc té vé truy cap mé
2.1. Sdng kién Budapest

Thuat ngir “truy cp mg” (Open Access) lan
dau tién duoc cdng bd trong van kién Sang kién
truy cdp mo Budapest (Budapest Open Access
Initiative — 2002)° — goi tit la Sang kién
Budapest.

Sang kién Budapest cho ring bang cong cu
truy cap mg mién phi trén internet cong cong,
cho phép ngudi dung doc, tai xudng, sao chep,
phan phdi, in 4n toan van céac tai liéu, chuyén
chung nhu dir liéu sang phan mém hoic sir
dung ching cho bit ky muc dich hop phap nao
khac ma khong c6 cac rao can vé tai chinh,
phap ly hoic ky thuat. Piém luu y duy nhat vé
truy cap mo la phai dam bao céac quyen nhan
than cua tac gia, trong d6 nhan Mmanh dén quyén
dung tén d6i voi tac pham, quyén dat tén cho
tac pham va quyén bao vé su toan ven cua
tac pham.

Sy tuong vé truy cdp mé dugc hinh thanh tir cudc cudc
hop do Open Society Institute tri¢u tap tai Budapest,
Hungary vao ngay 01 va 02 thang 12 nam 2001, sau d6
Sdng kién truy cdp mé Budapest dugc cong bd vao ngay
14.02.2002, véi cac nguyén tac lién quan dén viéc truy cap
mé dbi véi cac tai lidu nghién ciru (research literature),
vao thoi diém d6 con dugc goi 1a Hoc bdng truc tuyén
mién phi (Free Online Scholarship).

Chi tinh dén 14.02.2002 d3 c6 5932 c4 nhan
va 837 t6 chuc da dong y tham gia Sang kién
Budapest, dua cac két qua nghién ctu ciia minh
I&n internet qua cdng cu truy cap mo [6].

2.2. Tuyén bé Bethesda

Tiép theo d6, Tuyén bo Bethesda vé xudt
ban truy cgp mo (Bethesda Statement on Open
Access Publishing) — goi tit la Tuyén bo
Bethesd”.

Ngay 11.4.2003, Vién Y khoa Howard
Hughes di t6 chic cudc hop dé thao luan vé
quyén tiép can céc tai liéu hoc thuat, cudc hop
da dua ra dinh nghia vé& “Tap chi truy cap mo”
(Open Access Journal - OAJ), dé cap dén viec
cap quyen truy cap, quyen sao chép, st dung,
phan phi, truyen tai va hién thi tac pham khoa
hoc — 1a két qua nghién ciu mot cach cong
khai, mién phi trén pham vi toan cau. Can phai
thiy rang, theo nguyén tic bao ho tuy dong doi
V6i tac pham noi chung, trong d6 cé tac pham
khoa hoc theo quy dinh cia Cong udc Berne
1886, tai thoi diém mot tdc pham khoa hoc
dugc cong bd tai mot qudc gia thanh vién, thi
ngay lap tic va vo diéu kién, nd phai duoc tat
ca cac qudc gia thanh vién con lai bao ho. Mot
trong nhirng ndi dung bao ho 1a bao ho quyén
sao chép tac pham khoa hoc, nhu vay cum tur
“mién phi trén pham vi toan cau” néu trén duoc
xem la yéu tb rat manh cua Tuyén bé Bethesda.

bic biét, trong khi Sang kién Budapest
chua d& cap dén viéc thyc hién va phan phdi
cac tac pham phai sinh, thi OAJ dd cho phép
thuc hién tac pham phéi sinh tir cac tic pham
goC thdng qua codng cu truy Cap mé, co nghla
rang ngudi truy cap mo co quyen dich tac pham
goc sang mot ngon ngir khac, co quyén dua tac
pham gdc vao bd suu tap... phuc vu muc dich
nghién ciu. Piém tién bo hon nira, Tuyén b
Bethesda con dam bao cho phép nguoi truy cap
ma& ¢ quyén tai sir dung két qua nghién cau (a
license granting rights for reuse). Nhu vay, V6
Tuyén bé Bethesda, nguoi nghién cau co quyén
truy cap mo dé tiép can cac két qua nghién cau

* Bethesda 1a mot thanh phd thudc bang Maryland,
Hoa Ky
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dd coéng bd, s dung ching vao muc dich
nghién ctru cua minh.

Mot diém nira ciing can nhic dén, Tuyén bo
Bethesda khong néu nghia vu V& tai san cia
nguoi nghién ciu khi sir dung két qua nghién
clru da cong bd théng qua truy cap ma, phai
chia sé thu nhap (néu cd) tir két qua nghién cau
ciia minh cho tac gia cua cac két qua nghién
ctru dd cong bd, ma chi quy dinh nghia vu phai
dam bao quyén nhan than d6i voi tac gia cua
cac két qua nghién ctru da cong bo.

2.3. Tuyén bé Berlin

Tuyén bd Berlin vé truy cap mo ddi Voi
kién thac khoa hoc va nhan van (Berlin
Declaration on Open Access to Knowledge in
the Sciences and Humanities) — goi tit 1a Tuyén
bé Berlin®.

Tuyén bd Berlin dd mé ra quyén truy cap
m& ké ca ddi vai nhitng kién thirc trong linh
vuc khoa hoc xa hoi va nhan van (XH&NV).
Ngoai viéc cong nhan cac quyén nhu Sang kén
Budapest va Tuyén bd Bethesda da néu, Tuyén
bé Berlin ¢6 diém déng luu y, d6 la nhiing
nguoi truy cap mo co quyen tao ra mot so
lugng nho céc ban sao in cho muc dich st dung
ca nhan cua ho (the right to make small
numbers of printed copies for their
personal use).

Nhu vay, trong khi phép luat vé quyén tac
gia cua nhiéu quédc gia (trong d6 c6 Viét Nam)
chi cho phép ngudi sir dung “tu sao chép mot
ban nham muc dich nghién ciru khoa hoc, giang
day ciia c4 nhan” nhu quy dinh tai Diéu 25.1.a.
Luat SHTT Viét Nam, thi Tuyén bd Berlin da
m& rong hon, cho phép nguoi truy cap mo co
guyén tao ra mot so6 lwgng nhé cac ban sao in
cho muc dich sir dung ca nhan cua ho, tuy nhién
Tuyén b Berlin khong dinh nghia dinh luong
cum tir “sé lwong nho”. Piém nita can luu ¥,
cum tir “muc dich sir dung ca nhén caa ho” c6

® Tuyén bd Berlin duoc soan thao tai Hoi nghi do Hiép hoi
Max Planck va du &n European Cultural Heritage Online
td chirc vao thang 10.2003, Hoi nghi nay co hon 120 té
chitc vin hoéa va chinh tri tir khip noi trén thé gioi
tham du.

noi ham rong hon cum tr “muc dich nghién ctru
khoa hoc, giang day ctia ca nhan

Diém can phai ban sau thém vé noi dung
cta Tuyén b Berlin, khi cho phép truy cap mé
d6i vai cac két qua nghién ctru trong linh vyc
khoa hoc XH&NV, nhu da biét két qua nghién
ctru trong linh vyc khoa hoc XH&NV khéng
phai 1a dbi twong cua sang ché, do d6 quyén tai
san ddi voi két qua nghién ctru trong linh vyc
khoa hoc XH&NV thuong tap trung chu yéu
vao quyén sao chép, quyén cho lam tac pham
phai sinh, ma ngi dung cua Tuyén b Berlin lai
bao ham ca hai quyen nay. Can phai thay rang,
néu mdi nguoi déu co quyen thdng qua cong cu
truy cap mo dé tao ra mot sb luong nho cac ban
sao in cho muc dich sir dung ca nhan cua ho, thi
chic chan thu nhap cua tac gia/chu s¢ hitu tac
pham thdng qua viéc xuat ban ban in s& giam.
Qua day cho thiy y nghia nhan vin, vi sy phat
trién cia KH&CN do Tuyén bd Berlin dua ra.

3. Quy dinh qudc té vé tai nguyén gido duc mé

Tai nguyén giao duc mé (Open Educational
Resources) viét tit la OER. Quy Hewlett
Foundation (2002) dinh nghia: OER Ia tai liéu
gido duc duoc cap phép (licensed) mién phi va
cong khai, dugc su dung cho muc dich giang
day, hoc tap, nghién ctru va cac muc dich khac.”

OECD (2007) dinh nghia OER la céc tai
liu dugc sé hda, cung cip tu do va cong khai
cho giang vién, sinh vién va ngudi hoc tu hoc
dé sir dung va tai str dung cho muyc dich giang
day, hoc tap va nghién cau [7]. Cong cu dé phat
trién, sir dung, phan phdi ni dung va thuc hién
OER la gidy phép mo (licences).

Xin luu y, ca hai dinh nghia cua Hewlett
Foundation (2002) va cua OECD (2007) déu

® Nguyén van: OER are free and openly licensed
educational materials that can be used for teaching,
learning, research, and other purposes. Trong dinh
nghia nay cua Hewlett Foundation (2002) c6 mét
thuat ngtr rat kho hidu: “other purposes”, ¢ 1& myc dich
khac ma Hewlett Foundation nhac dén khong bao gom
muc dich thuong mai.
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nhic dén sy ton tai cia OER phai trén co s&
dugc cap phép nhu bai viét da gach chan 2 cum
tir nay dé nhin manh.

Vé thuat ngir license, hién c6 2 céch
dung [8]:

- Trong tiéng Anh My (American English),
License dung véi nghia danh tir (gidy phép) va
VGi ca nghia dong tir (cap phép), véi luu ¥ trong
American English khong ton tai thuat ngir
Licence.’

- Trong tiéng Anh, Licence voi nghia danh
tir (gidy phep) va License voi nghia dong tu
(cap phép)®.

Trong linh vuc quyen tac gia: License duoc
dung v01 nghia chuyén quyén st dung quyén
tac gla Khoan 1 Diéu 47 Luat So hitu tri tué
(SHTT) dinh nghia: chuyén quyén sir dung
quyén tac gla 1a viéc chu so hitu quyén tac gia
cho phép t6 chirc, ca nhan khac st dung c6 thoi
han mot, mot sb hodc toan bo cac quyén trong
quyén tac gia.

Nhu vay, diéu kién dé ton tai OER la:

- Phai dugc su cho phép cua chu s hitu tac
pham khoa hoc;

- Su cho phép 1a c6 gidi han vé thoi gian, vé
quyén.

Vin d& kho nhat d ton tai OER la chu thé
nao c6 quyén cho phép? N6i cach khéc, can xéac
dinh chu thé nao 1a tac gia cua tac pham khoa
hoc bao gém séch gido khoa, bai giang, séch
tham khao, sach chuyén khao, khéa luan, luan
van, luan an, bai bao khoa hoc, dé tai khoa
hoc...?

" In American English, license is both a noun and a verb,
and licence isn 't used

8 Licence is the noun, and license is the verb.

% Ban tiéng Anh ciia Luat SHTT Viét Nam do WIPO luu
giit ciing ding Licensing of Copyright d& chi viéc chuyén
quyén st dung quyén tac gia.

4. Chinh sach ciia mét sé to chirc quoc té,
guoc gia ve truy cap mé va tai nguyén giao
duc mé

4.1. Chinh sach cua OECD

Thang 01.2004, Hoi nghi B¢ truong
KH&CN cac nudc OECD, Trung Qudc, Israel,
Nga va Nam Phi d hop tai Paris dé thao luan
nhu cau qudc té vé tiép can di lidu nghién cau.
Hoi nghi da thong qua Tuyén bd vé truy cap dir
liéu nghién ctru tir tai trg cong (Declaration on
Access to Research Data from Public Funding),
trong d6 cong nhan tam guan trong cua Viéc
tiép can cac dir liéu nghién cu & quy md toan
cau va dé nghi OECD xay dung mot by hudng
dan nguyén tic chung dé tao diéu kién thuan loi
nhat cho viéc truy cap dir liéu nghién ctu tir
ngudn tai tro cong.

T tuyén bd cua Hoi nghi Bo truong
KH&CN céac nudc OECD va cac qudc gia trén,
OECD di ban hanh nguyén tic va huéng dan vé
truy cap dit liéu nghién ctru tir tai trg cong [9].

Trong van ban nay, OECD da dinh nghia dit
liéu nghién cuu (Research data)

va dir liéu nghién cuau tr tai tro cong
(Research data from public funding), ddng thoi
dua ra cac nguyén tac truy cap dir liéu nghién
clru, trong d6 nhan manh dén nguyén tic coi
mé& (Openness), linh hoat (Flexibility), minh
bach (Transparency), pht hop vé luat phap
(Legal conformity), bao ho so htu tri tué
(Protection of intellectual property), trach
nhiém chinh thac (Formal responsibility),
chuyén nghiép (Professionalism), kha nang
twong tac (Interoperability), chéat Iluong
(Quality), an ninh (Security), hiéu qua
(Efficiency), giai trinh (Accountability), bén
virng (Sustainability).

OECD ciing nhin manh ring viéc truy cap
m& dbi véi dir liéu nghién ctu tir ngudn tai tro
cdng sé& thiic day su phat trién cuaa KH&CN noi
chung trén pham vi toan cu, tiét kiém chi phi
trong nghién cau.
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4.2. Chinh sach chung cua G8

Ngay 18.6.2013 cac nha lanh dao G8 da ky
Hién chuong dir liégu mé (Open Data Charter)
[10], Hién chuong nay da mo ra 5 nguyén tac
chién lugc ma tit ca cac thanh vién G8 s& hanh
dong, véi ky vong rang tit ca dir liéu nghién
ciru tir nguon tai chinh cua chinh pha s& duoc
cong bé mot cach cong khai, cing véi céc
nguyén tic dé ting chat luong, sb lwong va tai
st dung dit liéu nghién ctru dugc cong bo.

Céac thanh vién G8 ciling xac dinh dugc dir
liéu nghién cuu tr 14 linh vyc, trong do c6 dir
liéu nghién ctu vé quan tri kinh doanh, toi
pham va tu phap, khoa hoc trai dét, gido duc,
nang lugng va moi truong, tai chinh va hop
ddng, khong gian dia ly (geospatial), phat trién
toan cau, trach nhiém giai trinh va dan cha
(government accountability and democracy),
sac khoe, nghién ciu khoa hoc, s6 liéu thong
ké, di dong xa hoi va phuc loi (social mobility
and welfare), giao thong va co s ha tang 1 cac
linh vuc dwoc chia sé thdng tin dit liéu nghién
clru qua cong cu truy cap me.

4.3. Chinh sach cua Canada

Vé két qua nghién ctu trong 20 linh vyc
KH&CN duoc thé hién qua tac pham The State
of Science and Technology in Canada, 2012
[11] cho thay thé manh vé KH&CN cuia Canada
& tat ca cac linh vuc khac nhau. Sau day chi xin
khao sat 3 linh vuc khoa hoc dwgc cong bd
trong tac pham nay:

- V& ndng nghiép, thay san va 1am nghiép:
c6 cac két qua nghién ctu voi chi sé trich dan
dugc xép hang thir hai trén toan thé gisi (It is
ranked second in the world by top-cited
international researchers, the highest of all
fields), tong s6 nghién cau sinh qubc té dén tir
cac qUOc gia khac nhau trén thé gioi tét nghiép
bac tién si vé khoa hoc thudc linh vuc ndng
nghiép, thuy san va Iam nghiép chiém 23% sd
nghién ciu sinh tét nghiép tién si ¢ 20 linh vyc
khac nhau tai Canada;

- V¢ sinh hoc: c6 cac két qua nghién ciu
v6i chi so trich dan duoc xép hang thir tu trén

toan thé gi6i. Ba tiéu linh vuc (sub-fields) trong
sinh hoc ma Canada c6 thé manh dic biét la
sinh hoc tién hoa (Evolutionary Biology), diéu
hoc (Ornithology) va dong vat hoc (Zoology).
Trong do diéu hoc 1a mét tiéu linh vuc Ién
chiém dén 8,8% két qua nghién ciu cia toan
thé gisi trong giai doan 2005-2010, tiép dén Ia
sinh hoc tién hoa cling chiém dén 6,9% két qua
nghién ctu trén toan thé giodi trong giai doan
2005-2010;

- V& hoa hoc: ¢6 céac két qua nghién cau voi
chi s6 trich dan duwoc xép hang thir bay trén
toan thé gioi.

Pé c6 thé cong bd két qua nghién cau mot
cach nhanh chéng va thuan tién, Canada ban
hanh DPao luat truy cap théng tin (Access to
Information Act) ¢6 hiéu lyc tir 1983, tuyén b
rang céng chdng c6 quyén truy cap théng tin
cua chinh phu, trir nhirng treong hop ngoai 1¢
han ché quyén truy cap, tuy nhién nhirng ngoai
16 nay phai nam trong danh muc theo quy dinh
cua phap luat.

Thuc hién Chién luoc truy cap mo déi voi
khoa hoc, cdng nghé va d6i méi cua Canada —
2014 (Open Access Canada’s Science,
Technology and Innovation Strategy), Hoi dong
Nghién ciau Khoa hoc Ty nhién va Ky thuat
(Natural Sciences and Engineering Research
Council), Hoi ddng Nghién ctu Khoa hoc
XH&NV (Social Sciences and Humanities
Research Council) va Vién nghién cau Y té
Canada (Canadian Institutes for Health
Research) da ra tuyén bd cam két rang céac két
gua cua nghién ctru dugc tai trg bai chinh pha
lién bang phai dugc cho phép truy cap ma trong
vong 12 thang sau khi cong bé.

4.4. Chinh sach cua Nhdt Ban

Nhat Ban 1a qubc gia co tiém lyc khoa hoc
manh, 1a quéc gia so hitu bang doc quyén sang
ché dung thir hai trén thé gisi, theo cong b cua
Co quan Sang ché va Nhan hiéu Hoa Ky

0 Nguyén van: ... requiring that the results of federally
funded research be made available within 12 months of
publication.
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(United States Patent and Trademark Office's —
USPTO) thi tinh tir 01/01/1977 dén 31/12/2014,
Hoa Ky diing dau thé giéi véi 5.413.873 patent,
vi tri tha hai la Nhat Ban végi 1.014.977
patent [12].

Ngay tir nim 2004, Nhat Ban di thuc hién
Chuong trinh phat trién ngudn tai nguyén sb va
truy cap mo, do Vién Théng tin Quéc gia
(National Institute of Informatics — NII) chu tri
thuc hién. Chuong trinh nay gitip Nhat Ban cd
nhiing budc tién trong viéc lién két va cong bd
thdng tin khoa hoc. NII da trién khai va xay
dung Co so ha ting mang khoa hoc (Cyber
Science Infrastructure), lam co s cho viéc trao
ddi thdng tin KH&CN giira cac nha nghién cau,
day 1a hé thong chinh cho méi trudng thdng tin
dai hoc, ¢6 su hop tac da dang vé nhitng hoat
dong nghién cau, phd bién thong tin sé hoéa tur
cac truong dai hoc va cac vién nghién ctu [5].

Bén canh d6, du &n Truy cap mo Nhat Ban
(Open Access Japan), do Hiép hoi Khuyén
khich khoa hoc Nhat Ban (Japan Society for the
Promotion of Science) tai tro, da tién hanh céac
nghién ctru co lién quan:

- Nghién ctu tich hop chuyén déi truyén
théng hoc thuat trong truy cap mé (Integrated
Research on Transformation of Scholarly
Communication in Open Access Movement)
do Keiko KURATA, Dai hoc Keio chu tri
thuc hién;

- T&i cau trdc lai cac chuc ning cua cac thu
vién nghién ctu trong moi truong s6
(Reengineering of the Functionalities of
Research Libraries in the Digital Milieu) do Syun
TUTIYA , Pai hoc Chiba chu tri thuc hién.

Hai nhom nghién ctru trén cung cé chung y
kién khi cho truy cap md va tai nguyén sé la
can thiét va Ia hinh thirc dé tiét kiém cac nguon
luc, trong d6 c6 ngudn lyc vé tai chinh, vé thoi
gian, vé tri tué dé két ndi nhitng nguoi nghién
ctu, trao d6i két qua nghién ciu nham thic day
sy phét trién cia KH&CN, hai nhém nghién
ctru cling khang dinh truy cap ma va tai nguyén
s6 can thiét phai dugc chia sé trén pham vi
toan cau.

5. Quy dinh ciia phap luat Vigt Nam vé
guyen tac gia doi voi OER

5.1. Téc pham khoa hoc

Gigi han ciia quyén tac gia trong muyc nay:

- Quyén sao chép: quyén quan trong nhat
trong nhém quyén tai san ddi voi tac pham:;

- Tac pham: chi dé cap dén pham khoa hoc.
Téc pham khoa hoc c6 thé gom: sach gio khoa,
bai giang, sach tham khao, sach chuyén khao,
khoa luan, luan van, luin an, bai bao khoa hoc,
dé tai khoa hoc...

Piéu 8 Nghi dinh 100/2006/ND-CP quy
dinh: Tac gid la nguroi truc tiép sang tao ra mot
phan hogc toan bg tac pham van hoc, nghé
thugt va khoa hoc, dong thoi nghi dinh nay
khong quy dinh tac gia la phap nhéan, do d6 c6
thé ndi rang tac gia chi co thé 1a ca nhan. Trong
truong hop cu thé nay, tac gia bai giang, gi4o
trinh, sach tham khao la giang vién/nhiing
giang vién.

5.2. Khoa ludn (dé an), lugn van, lugn an

Piéu 38 Luat Giéo duc dai hoc quy dinh vé
khoa luan, luan van, luan an, cd thé hiéu nhu sau:

- Sinh vién hoan thanh chuong trinh dao tao
cao diang, c6 du didu kién thi duoc dy thi tot
nghiép hoic bao vé chuyén dé, khéa luan tot
nghiép. Chuyén d¢, khoa luan tét nghiép cao
dang chuyén tai kién thirc chuyén mén co ban,
k¥ ning thuc hanh thanh thao, hiéu biét dugc
tac dong cita cac nguyén ly, quy luét tu nhién -
x& hoi trong thuc tién va ¢ kha ning giai quyét
nhiing van dé thong thudng thudc nganh dugc
dao tao;

- Sinh vién hoan thanh chuong trinh dao tao
dai hoc, c6 du diéu kién thi duoc du thi tt
nghiép hoic bao vé db an, khoa luan tt nghiép.
Do 4n, khoa luan tét nghiép chuyén tai kién
thirc chuy&n mon toan dién, dé ching minh sinh
vién nam virng nguyén ly, quy luét ty nhién - xa
hoi, c6 k¥ nang thuc hanh co ban, c6 kha nang
lam viéc doc lap, séng tao va giai quyét nhing
van dé thudc nganh duoc dao tao;
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- Hoc vién hoan thanh chuong trinh dao tao
thac si, c6 da diéu kién thi dwoc bao vé luan
van. Luan van thac si chuyén tai kién thic khoa
hoc nén tang, nham chitng minh hoc vién c6 k¥
ning chuyén siu cho nghién ctu v& mét linh
vuc khoa hoc hoic hoat déng nghé nghiép c6
hiéu qua, c6 kha nang lam viéc doc lap, sang
tao va c6 nang luc phat hién, giai quyét nhiing
van dé thuoc chuyén nganh duoc dio tao;

- Nghién ctru sinh hoan thanh chuong trinh
dao tao tién si, c6 du diéu kién thi duoc bao vé
luan &n. Luan an tién si chuyén tai kién thuc ¢
trinh d6 cao vé ly thuyét va ang dung, ching
minh nghién ctu sinh cé nang lyc nghién cuu
doc 1ap, sang tao, phat trién tri thic méi, phat
hién nguyén ly, quy luat ty nhién - x& hoi va
giai quyét nhitng van dé méi vé khoa hoc, cong
nghé, huéng dan nghién ctu khoa hoc va hoat
dong chuyén mén.

5.3. Téc gid khéa ludn (@6 an), ludn vén, lugn dn

Déi véi khoa luan tac gia la sinh vién, luan
van tac gia & hoc vién cao hoc va luan én tién
si tac gia la nghién cau sinh.

Trong qua trinh thuc hién khoa luan, luan
van, luan an, tac gia cua ching dugc sy hudng
dan coa nguoi huéng dan khoa hoc. Nguoi
huéng dan khoa hoc c6 thé 13 giang vién co hitu
clia co s& dao tao hodc ciing c6 thé 1a nguoi ¢6
trinh do chuyén moén & ngoai co s& dao tao
duoc co so dao tao moi huéng dan cho sinh
vién, hoc vién, nghién ctru sinh thyc hién khéa
luan, luan van, lun an.

Khoan 2 diéu 8 Nghi dinh 100/2006/ND-CP
quy dinh: T6 chirc, ca nhan lam cbng viéc hd
trg, gop y kién hoic cung cép tu liéu cho ngudi
khac séng tao ra tac pham khong duoc cong
nhan la tc gia. Nhu vay, chi cé sinh vién méi
duoc cdng nhan la tac gia khoa luan dai hoc/cao
ding, hoc vién cao hoc 14 tac gia luan van thac
s1, nghién ctu sinh 12 tac gia cua luan &n tién si,
ngudi husng dan khoa hoc khong dwgc cong
nhan 1a dong tac gia cua khéa luan, luan vin,
luan an.

5.4. Pé tai nghién citu khoa hoc

Khoan 4 diéu 3 Luat Khoa hoc va Cong
nghé quy dinh: Nghién cau khoa hoc la hoat
dong kham pha, phat hién, tim hiéu ban chat,
quy luat cta sy vat, hién tuong tu nhién, x& hoi
va tu duy; sang tao giai phap nham tng dung
vao thuec tién.

Theo Vii Cao Bam [13] thi nghién ctru co
ban 1a nhitng nghién ciu nham phét hién thuoc
tinh, cdu tric, dong thai cua su vat. Két qua
nghién ctru co ban c6 thé Ia cac kham pha, phat
hién, phat minh, dan tgi hinh thanh mot hé
théng ly thuyét mai.

Noi dung cua két qua nghién ctru co ban
khong duoc bao ho theo phép luét vé sang ché,
nhung ban viét vé no lai 1a tac pham khoa hoc
va duoc bao ho theo quy dinh tai diéu 14.1.a.
Luat So hiru tri tug (SHTT) va diéu 2.1. Cong
wdc Berne vé bao ho céac tac phiam vin hoc va
nghé thuatll.

5.5. Téc gid dé tai nghién citu khoa hoc

Téc gia dé tai nghién ciu khoa hoc c6 thé 1a
cd nhan/nhitng c4 nhan hay cé thé néi cach
khac c6 tac gia va dong tac gia dé tai nghién
ctru khoa hoc. Vai tro cua tac gia trong dé tai
nghién ctru khoa hoc la khéc nhau:

- Cha nhiém dé tai: La ngudi nghién ctu
cling ddng thoi 1a nguoi diéu hanh trong quéa
trinh thyc hién dé tai nghién ctu khoa hoc.

- Thu ky d& tai: 1a nguoi gilp cho chu
nhiém dé tai trong cac cong viéc chuyén mdn
hozc hanh chinh lién quan dén dé tai.

- Nguoi tham gia thuc hién dé tai: Theo su
phan cdng cua chii nhiém d& tai, nhitng nguoi
tham gia thuc hién d& tai thuong la nhiing
nguoi c6 chuyén moén sau trong linh vuc
nghién ctu.

"Xin tham khao thém: Tran Vin Hai, Bdrg Vvé cdc thudt
ngit “phdt minh”, “phat hién”, “sang che”. Tap chi Hoat
dong khoa hoc,s0 6.2007 (577), tr. 26 — 28.
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5.6. Chii 56 hitu ciia két qua nghién ciru khoa hoc

Trong hoat dong nghién ctru khoa hoc, viéc
xac dinh chi s hiru két qua nghién ctu khdng
chi co y nghia trong viéc thuong mai hoa két
quéa nghién ciru ma con c¢é ¥ nghia ddi voi danh
du va uy tin cua tac gia - nguoi séang tao ra két
qua nghién cuu.

Diéu 26 Luat KH&CN quy dinh: T6 churec,
ca nhan dau tu cho viéc thyc hién nhiém vu
KH&CN la chii s¢ hitu két qua nghién ciu khoa
hoc va phat trién cong nghé; té chuc, ca nhan
truc tiép thuc hién cong trinh KH&CN 14 tac
gia cua cong trinh do, trur truong hop cac bén co
thoa thuan khac trong hop dong KH&CN.

Vé nguyeén tic, to chiic hodc ca nhan dau tu
tai chinh, co s& vat chit dé cho cac ca nhan tao
ra két qua nghién ctu khoa hoc thi 1a cha so
hitu quyén tac gia.

Viéc phan dinh gitra tc gia va chu s¢ hiu
quyén tac gia co y nghia rat quan trong trong
viéc xac dinh c&c quyén nhan than va quyén tai
san theo phap luat. Trén co sé do xac dinh cha
thé nao c6 quyén diang ky (néu bat buoc) va
khai thac tai san tri tu¢ da duoc tao ra. Thong
thuong cha s¢ hitu quyén tac gia ddi véi két
qua nghién ctu khoa hoc trong nhimng truong
hop sau:

- Chu s6 hitu quyén tac gia két qua nghién
ctru khoa hoc 1 t6 chirc: To chirc nay da dau tu
tai chinh, co so vat chét - ky thuat (c6 thé ding
ngan sach Nha nudéc hoac khdong dung ngén
sach nha nudc) cho ca cd nhan khac thuc hién
viéc nghién ctru theo don dat hang hoac hop
ddng nghién ctu gitra cac bén.

- Chu so hitu quyén tac gia két qua nghién
ctru khoa hoc 1a ca nhan (khong dong thoi 1 tac
gia): Ca nhan da dau tu tai chinh, co so vat
chat - k§ thuat cho cé ca nhan khéac thuc hién
viéc nghién ciru theo don dat hang hoac hop
ddng nghién ctu gitra cac bén.

- Chu sé hiru quyén tac gia la ca nhan dong
thoi 1a tac gia cua két qua nghién ciu khoa hoc:
Néu tac gia sir dung thoi gian, tai chinh, co s
vat chat - ki thuat ciia minh dé séng tao ra tac

pham khoa hoc thi tac gia la cha s¢ hitu tac
pham nay.

Truong hop gitra té chic hodc ca nhan dau
tu mot phan tai chinh, co s& vat chat va tac gia
cling dau tw mot phan tai chinh thi xac dinh cha
s& hiru quyén tac gia trén co so thoa thuan cua
cac bén.

Chu so hitu c6 quyén cong bd tac pham
khoa hoc, déng thoi cd toan bo nhém quyeén tai
san dugc quy dinh tai diéu 20 cua Luat
SHTT [14].

Tuy nhién, quy dinh trén day chua giai
quyét duoc cac trudng hop cu thé: két qua
nghién cau 14 sy séng tao cua nhiéu tac gia voi
cac muc do dong gop khac nhau; két qua
nghién ctu do nhiéu ngudi dau tu tai chinh dé
thuc hién o cac giai doan khac nhau; két qua
nghién ctru vira dugc bao ho theo phép luat vé
quyén tac gia, vira duoc bao ho theo phap luat
Vé quyen so hitu cong nghiép; cling chua gidi
quyet dugc viéc phan dinh quyén s¢ hiru doi
v6i két qua nghién ciu trong truong hop “séng
ché cong vu” (Employee Invention)...

6. Nhirng rao can trong trong quy dinh cua
phap luat Viét Nam ve truy cap mé va tai
nguyén gido duc mé

6.1. Rio can quy dinh quyén sao chép thuong
xuyén va sao chép tam thoi

Phap luat Viét Nam vé quyén tac gia quy
dinh tai Khoan 10 Diéu 4 Luat SHTT: Sao chép
la viéc tao ra mot hoic nhiéu ban sao cua tac
pham hoic ban ghi &m, ghi hinh bang bat ky
phuong tién hay hinh thirc nao, bao gém ca viéc
tao ban sao dudi hinh thire dién tir.

Khoan 2 Biéu 23 Nghi dinh 100/2006 NB-
CP: Quyén sao chép la quyén cua chu s¢ hitu
quyén tac gia doc quyén thuc hién hodc cho
phép ngudi khac thuc hién viéc tao ra ban sao
cuia tac pham bang bat ky phuong tién hay hinh
thirc nao, bao gdm ca viée luu trit thuong xuyén
hoic tam thoi tdc pham duéi hinh thuc dién tu.
Nhu vay, phap luat Viét Nam c6 quy dinh
guyén sao chép tam thoi, nhung lai khong dinh
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nghia thé nao la tam thoi, c6 18 rat khé dinh
nghia nén Nghi dinh 85/2011/ND-CP da sua lai
bang cach xo6a “tam thoi™: Quyen sao chép tac
pham la mot trong c4c quyén tai san doc quyén
thuoc quyén tac gia, do chu so hitu thuc hién
hodc cho phép nguoi khac thuc hién viéc tao ra
ban sao tac pham bang bat ky phuong tién hay
hinh thirc nao, bao gom ca viéc tao ra ban sao
dudi hinh thirc dién t.

Nhu vay, ¢ thé hiéu phap luat Viét Nam vé
quyén tac gia khong quy dinh vé ban sao tam
thoi tAc pham dudi hinh thuc dién tir, day 1a
diém kho khan trong hoat dong quan ly quyén
tac gia trong moi truong Ky thuat s, trong do
c6 su ton tai cua OER.

6.2. Rao can quy dinh quyén ciia thw vién vé sao
chép va phan phoi ban sao

Rao can 16n nhat di véi thu vién trong viéc
quan 1y OER la Biéu 25 Nghi dinh 100/2006
(stra d6i 2011) quy dinh Thu vién khong duoc
sao chép va phan phdi ban sao tac pham téi
cdng ching, ké ca ban sao ky thuat sé.

Theo khao sat, tai Viét Nam da cd website
thu vién phap luat, noi dung dang tai cac cua
website ndy la hop phap theo quy dinh tai
Khoan 2, Diéu 15 Luat SHTT: Cdc doi twong
khéng thugc pham vi bdo hé quyén tac gid, vin
ban quy phgm phap ludt, van ban hanh chinh,
van ban khac thugc linh vuc tw phap va ban
dich chinh thirc cia van ban do. Tuy nhién,
muc Thudt ngiz phap ly caa website Thu vién
phap luat vao thoi diém hién tai van bo tréng,
ma khdng hé c6 bat ky mét théng tin nao, cd 18
Thu vién phép luat phai chap hanh quy dinh da
néu tai Didu 25 Nghi dinh 100/2006 (sira doi
2011).

Khao sat mot s thu vien thude cac dai hoc
cho thiy co:

- Muc Thu vién sé, truy cdp mé thude Thu
vién DPai hoc Quéc gia Ha Noi;

- Muc Truy cdp co so dir ligu thuge Thu
vién Pai hoc Quéc gia thanh phé HS Chi Minh;

- Thu vién Pai hoc Béach khoa Ha Noi quy
dinh: “Thu vién phuc vu tit ca nhu ciu in, sao

tai liéu cho ban doc tai cac bo phan phuc vu.
Ban doc c6 nhu cau sao chép tai liéu, xin lién hé
VGi quay tha thu tai cac phong doc”.

Nhu vay, thuc té cho thiy c6 nhu cau vé
truy cap mo va tai nguyén giao duc mg, do do
rat can nghién ctu dé chinh sta quy dinh tai
Diéu 25 Nghi dinh 100/2006 (sira d6i 2011).

7. Van dung quy dinh caa phap luat quéc té
vé truy cap mé va tai nguyén glao duc mé dé
khic phuc nhirng rao can da néu

Pé diéu chinh quyén tac gia trong moi
truong k¥ thuat sd, naim 1996 WIPO di ban
hanh Hiép wéc cua WIPO vé quyén tac gid (The
WIPO Copyright Treaty - WCT)*?, trong do
dang luu y quy dinh vé ban sao tac pham dudi
dang sb tai cha thich cua Piéu 1: ...nkw quy
dinh ¢ Piéu 9 cia Céng wéc Berne va cac
ngogi 1é dueoc cho phép theo ds, quyén sao chép
hoan toan ap dung trong méi truong ky thugt
s6, ddc biét doi voi viéc sik dung cac tac pham ¢
dang kj thudt sé. Biém nay duoc hiéu la viéc
liew gik mot tac pham dweoc bdo hg duwéi dang
kp thudt so trong méi trwong dién tir tgo thanh
Viéc sao chép theo nghia ciia Piéu 9 Cong wéc
Berne. Nhu vay, ban sao tdc pham ngoai viéc
thé hién ¢ dang hiru hinh thi con dwoc hiéu la
thé hién & dang vo hinh (ban sao dudi dang sd).

Nam 1998, Hoa Ky ban hanh Dgo ludt vé
quyén tac gia ky thudt so thién nién ky (The
Digital Milenium Copyright Act), mac du Dao
luat nay duoc ban hanh nhiam thuc hién WCT,
nhung trong DPao luat nay, Hoa Ky khéng quy
dinh vé ban sao dudi hinh thic dién t&, ma
danh quyén d6 cho cic co quan tu phap khi
Xét xur.

Lién minh Chau Au ban hanh Chi thi s6
2001/29/EC vé Chi thj vé su diéu hoa phdi hop
mot sé khia canh cua quyén tac gia va cac
quyén lién quan trong méi truong thong tin
(Directive  2001/29/EC of the European
Parliament and of the Council of 22 May 2001
on the harmonisation of certain aspects of

12'Viét Nam chua tham gia WCT



34 T.V. Hai | Tap chi Khoa hoc PHQGHN: Nghién cieu Chinh sdch va Qudn Iy, Tdp 33, S6 4 (2017) 24-36

copyright and related rights in the infornation
society). Tai Diéu 5 Chi thi s6 2001/29/EC quy
dinh vé ngoai 18 va gioi han cach hiéu vé& hanh
vi lam ban sao tam thoi, 1a hanh vi qua d6 hoac
dién ra ngau nhién l1a mot phan ciu tao va phan
quan trong trong quy trinh cong nghé véi muc
tiéu duy nhat 1a cho phép: (a) truyén dan trén
mang gitra cac bén thir ba do mét bén trung
gian thuc hién va (b) st dung hop phap dbi véi
tac pham ma viéc sir dung d6 khong ¢ y nghia
doc lap vé kinh t&.1°

Nhu vay, sao chép thuong xuyén va sao
chép tam thoi da dugec WCT va WPPT ban dén.
Vién dé nay da duoc trao doi rat nhidu, nhat Ia
viéc thuc thi quyén sao chép tam thoi trong moi
truong ky thuat sé sé nay sinh nhitng bét cap
trong quan ly.

WIPO (2005) cling da luu ¥ nhiing bat cap
c6 thé xay ra trong quy dinh vé quyén sao chép
thuong xuyén hoac tam thoi [15]. Band
Jonathan and Jeny Marcinko (2005) va McJohn
Stephen M. (2015) [16, 17]" da chi ra nhiing
bit cap trong viéc thuc thi quyén sao chép tam
thoi, trong nhiéu truong hop 1a khdng thé xac
dinh thé ndo 1 nhitng ban sao tam thoi
(temporary copies), vi khi sir dung may tinh bat
ky mot ngudi nao cling c6 thé xam pham quyén

13 Directive 2001/29/EC - Article 5. Exceptions and
limitations: Temporary acts of reproduction referred to in
Article 2, which are transient or incidental [and] an
integral and essential part of a technological process and
whose sole purpose is to enable: (a) a transmission in a
network between third parties by an intermediary, or (b) a
lawful use of a work or other subject-matter to be made,
and which have no independent economic significance...

1% Xin tham khéo thém muc I11.29 trong tai liéu cia WIPO
(2005). Copyright in the Digital Environment: The WIPO
Copyright Treaty (WCT) and the WIPO Performances and
Phonograms Treaty (WPPT). Khartoum, February 28 to
March 2, 2005

1% Xin tham khao thém: Band Jonathan and Jeny Marcinko
(2005). A New Perspective on Temporary Copies: The
Fourth Circuit's Opinion in Costar v. Loopnet. Stanford
Technology Law Review P1. McJohn Stephen M. (2015).
Intellectual Property: Examples & Explanations Series.
Wolters Kluwer Law & Business, 2015. IBSN
1454850159, 9781454850151

sao chép tam thoi [18]16 (d6c quyén caa chu so
hitu tac pham).

Cau hoi mau chét dugc dat ra: Truong hop
nao thi thu vién dugc phép sao chép dé luu trix
va phan phéi tac pham dén céng ching?

Tai ky hop thir 26 cua Uy ban Thuong truc
vé quyen tac gia va quyen lién quan cua
WIPOY da thao luan v& quyén cua thu vién
trong viéc bao quan va luu git tai liéu, trong do
quy dinh [19]:

a. Puoc phép sao chép céc tac pham di
duoc xuit ban va chua dugc xuit ban mot cach
han ché, bat ké dinh dang cua ching, sao cho
phu hop véi nhu cau cua thu vién va tai liéu luu
trir ma khéng cé su cho phép cua chu s¢ hau
quyén tac gia;

b. Céc ban sao tac pham duoc néu tai khoan
(a) chi duoc sir dung dé dap ng nhu cau giang
day, nghién ctu va bao ton di san vian hoa
(preservation of cultural heritage);

c. C4c ban sao tac pham duoc néu tai khoan
(@) chi duoc str dung cho muc dich phi lgi
nhuan, vi loi ich chung cua cong dong va cho
sy phét trién caa con nguoi ma khéng mau
thuan voi viéc khai thac binh thuong quyén tai
san ddi voi tac pham hoic gay ton hai bat hop
1y dén lgi ich hop phap cua tac gia.

Cugc thao luan vao thang 12.2013 tai Uy
ban Thuong truc vé quyen tac gia va quyeén lién
quan cia WIPO da phan nao loai bo cac rao can
phap 1y dé OER ton tai, tuy nhién ddy moi chi
la y kién thao luan, cho dé thoi diém hién tai,
WIPO van chua “phép dién hoa” y kién thao
luan nay.

16 V@ véan dé nay ciing da dugc ban dén, xin thao khao
thém: D& Khic Chién (2009), 10 dn hoa déi véi lyi ich
ciia Viét Nam. Ngudi dai biu Nhan dan sé 221 (613) ngay
15/11/2009
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8. Két luan

Bai viét da phan tich sy can thiét coa truy
cap M va tai nguyén gido duc mo ddi voi su
phat trién cua KH&CN, cua gido duc, dong thoi
cling phan tich nhirng rdo can trong quy dinh
cuia phép luat Viét Nam vé bao ho quyén tac gia
ddi véi két qua nghién ctu khoa hoc khi cho
phép truy cap mé va phat hanh tai nguyén giao
duc mé. Nhitng kinh nghiém qu00 té va mot s6
quéc gia ma bai viét da néu co thé 1a tai liéu cho
cac nha hoach dinh chinh sach tham khao dé c6
thé nhanh chong dua két qua nghién ctu khoa
hoc dén cac nha nghién cau va lam tai lidu
giang day trong truong hoc, vai muc tiéu vi sy
phét trién caa khoa hoc va gido duc.

Do tinh phirc tap vé phap Iy caa viéc bao ho
quyén tac gia nhu noi dung bai viét di néu,
ddng thoi do han ché vé khudn khd cua mot bai
bao, boi vay bai viét nay chua thé ban dén giai
phap chi tiét vé chinh sach quan ly truy cap mo
va tai nguyén giéo duc mé doi vai Viét Nam.
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Barriers in Copyright Protection Policy for Open Access
and Open Educational Resources

Tran Van Hai

VNU University of Social Sciences and Humanities, 336 Nguyen Trai, Thanh Xuan, Hanoi, Vietnam

Abstract: The generation of Internet has had a great impact on copyright in general. It is the
internet to help authors conveniently and quickly bring their work to the public conveniently and
quickly. But it is also the internet to let unauthorized copying issue to happen, damaging the property
rights of the work's owner.

In scientific research, there is a need for rapid sharing research results, since it supports the
development of science and technology, thus forming a need for “open access”. Similarly, in
education and training, the urgent task of rapidly transfer science and technology knowledge
developed elsewhere to school forms a need for “open educational resources”. Open access and open
educational resource are inseparable from the internet as the access tools. However, they are causing
conflicts in the protection of copyright and the development of the internet.

This paper aims to analyze the barriers in copyright protection for open access and open
educational resources.

Keywords: Copyright, Open Access, Open Educational Resources.



