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Tém tit: Chuyén quyén st dung nhén hiéu (li-xéng nhan hiéu) dang la phuong thire duoc sir dung
rong rii boi hiéu qua kinh té cia n6. Khac chuyen quyen st dung cdc tai san hiru hinh, khi li-xang
nhén hiéu thi trong cing mot thoi diém nhiéu chu thé khac nhau & cac lanh tho khac nhau déu c6
thé sir dung dugc loai tai san vo hinh 1a nhan hiéu. Tai Viét Nam, gia cia nhin hi€u dugc li-xang
cling nhu phuong thirc thanh toan phi li-xéng hién nay rit da dang béi chua c6 mot quy dinh phap
ludt cu thé nao dé dinh huéng cho cac bén xac dinh muc phi li-xing trong cac hop dong li-xing
nhan hi¢u cho phu hop. Do 1a mdt loai giao dich dan sy nén viéc xac dinh mirc phi li-xang trong
céc giao dich li-xdng nhan hiéu phu thudc vao y chi ciia cac bén. Do d6, xuat phat thuc tién, dé cac
bén tham gia thoa thudn li-xdng nhan hiéu dinh gia dugc nhan hiéu dé xac dinh muc phi li-xéng
hop 1y thi can doi hoi néng luc cua cac bén tham gia thoa thudn va ciing can cd mot hé théng phap
ludt quy dinh cu thé va rd rang hon vé nguyén tic, phuong phap va tiéu chi vé dinh gia nhan hiéu

trong cac giao dich li-xang nhan hi¢u.

Tir khéa: Dinh gia, nhan hiéu, phi li-xang, chuyén quyén st dung.

1. Din nhip

La mot trong cac dbi twong cua quyén so
hitu tri tué (SHTT), nhin hiéu 1a ddi tuong
duoc cac doanh nghiép chu trong trong viéc bao
ho va khai thac dé tao ra lgi nhuan. Mot trong
nhitng phuong thirc khai thac gié tri kinh té cua
nhan hi¢u té ra hiéu qua nhét d6 chinh 1a viée
chuyén quyén sir dung nhan hiéu. Khac voi viée
chuyén quyén sir dung céc tai san hiru hinh, tai
mot thoi diém, chi s¢ hitu cua tai san hitu hinh
chi co thé chuyén quyén sir dung tai san hitu
hinh d6 cho mdt chii thé khac thi déi voi nhan
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hiéu-mot d6i twong cia quyén SHTT, do dic
tinh vo hinh cta ching ma trong cung mot thoi
diém chu s hiru c6 thé chuyén quyén sir dung
cho nhiéu ngudi s dung. Nhu véy, trong ciing
mot thoi diém, ca cha s¢ hitu va nhitng nguoi
dugc chu so hitu cho phép déu cé thé sir dung
nhan hiéu. Ngoai ra, nhiing ngudi dugc chi s¢
hiru cho phép co6 thé tiép tuc chuyén giao tiép
cho mdt hodc nhitng bén thir ba khac st dung
nhan hiéu.

Chuyén quyén sir dung nhin hiéu (con goi
la “li-xang nhan hiéu”’) 1a viéc chu s¢ hiru nhan
hiéu (bén li-xdng) cho phép ca nhan, to chirc
khac (bén nhan li-xdng) sir dung nhan hi¢u cia
minh trong mot khoang thoi gian nhat dinh va
trong mot pham vi nhat dinh. Khi li-xing nhin
hiéu, chu s¢ hitu nhan hiéu s& thu vé mot khodn
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tién (phi li- -xang) hodc mot loi ich vat chét khac
ma khong can phai truc tiép sir dung nhén hiéu.

Trude khi chinh thirc budc vao mdt cudc
thuong luong dé li-xdng nhan hiéu thi bén
li-xang va bén nhan li-xang nén cé nhitng sy
chi dan tét vé gia tri cia nhan hiéu duoc
li-xang. Muc dich cua viéc dinh gia nhan hi¢u
trong li-xing nhan hiéu 1a dé cac bén c6 thé tién
t61 viée thoa thuan vé khoan phi li-xang [1]. Vé
ban chét, thoa thuan cua hai bén vé muc phi
li-xang trong hop dong li-xang nhan higu 1a mot
loai giao dich dan su va phap luat phai ton trong
¥ chi ciia cac bén tham gia giao dich dan sy’
Do do, viéc dua ra cac phuong phap dinh gia la
chi mang tinh chat 13 chi dan, khong phai 1a dua
ra nhitng quy tic bt budc dé cac bén phai ap
dung khi dinh gia nhan hiéu nhdam muc dich
dua ra muc phi li-xang trong cac giao dich
li-xang nhan hiéu.

Nhian hiéu 1a mot dbi tuong so hitu cong
nghiép (SHCN) nén cac ndi dung ctia hop dong
st dyng nhan hiéu (con goi 1a “hop dong
li-xang nhan hi¢u”) phai c6 cac ndi dung quy
dinh tai Diéu 144 cua Luat SHTT trong d6 diém
e khoan 1 quy dinh néi dung bat budc phai co
trong hop dong li-xdng cac ddi tuong ciia quyén
SHCN néi chung va hop dong li-xdng nhin
hiéu noi riéng 13 “gid chuyén giao quyén sir
dung". Tuy nhién, trong Luat SHTT cling nhu
cic van ban huéng dan thi hanh Luat SHTT
khong c6 quy dinh ndo vé mirc gi4 tran hay gia
san trong cac thoa thuéan li-xang nhan hiéu, do
do, cac bén co thé ty do thoa thuén vé& mirc phi
li-xang va mlen 1a hop dong li- -xang c ghi nhén
thoa thuan vé gia dé dap tmg diéu kién dé duoc
dang ky tai Cuc SHTT. Nhu vay, vé trén ly
thuyet muc gia cua hop dong li-xdng c6 thé
bang 0 hay mot gia tri bat ky mang y nghia
tuong trung nhu 1 USD hodc 1 dong.

Viéc nghién ciru van dé dinh gia nhan hiéu
dé xac dinh mirc phi li-xang trong cac giao dich
li-xang nhan hiéu ciing dd dugc quan tim thé
hién trong cac nghién ctru trong nudc va ngoai
nude. Co thé ké tdi cac tac pham tiéu biéu sau:
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Céc nghién ctru trong nudc moi chi ding lai
0 viéc dua ra cac phuong phap dinh gia nhan
hiéu ma con it dé cap dén viéc dinh gia nhan
hiéu dé xac dinh muc phi li-xing trong cac giao
dich li-xang nhan hi¢u. Céac cong trinh nghién
clru nuéc ngoai di dé cap téi cac khia canh
khac nhau vé li-xdng nhan hiéu, cac phuong
phap dinh gia nhan hiéu dé xac dinh mirc phi
li-xdng. Pay la nhimng tham khao rat c6 gia tri
dé ap dung cho thuc tién dinh gia nhan hiéu
trong cac giao dich li-xang nhan hiéu ctua Viét
Nam.

2. Thyc tién dinh gia nhan hi¢u trong hgp
dong li-xang nhan hié¢u tai Viét Nam hién nay

Sau khi Luat SHTT ra doi vao nam 2005,
theo théng ké ctia Cuc SHTT thi s nhdn hiéu
duoc li-xang va duoc dang ky tai Cuc SHTT
trong vong 10 ndm tir nim 2006 dén nam 2016
la 8375 nhan hi¢u [2]. Trong d6, gia cua cac
nhan hi€u dugc li-xang cling nhu cac phuong
thire thanh toan rat da dang. C6 thé ké t6i cac
phuong thire thanh toan thong dung nhu sau:

2.1. Thanh toan theo zy 1¢ phan tram doanh thu,
gia ban san pham

Phi li-xdng dugc thanh toan theo ty 1& phan
trim doanh thu, gia ban san phim van la
phuong thic truyén thng va chiém da sb trong
céc hop dong li-xing nhan hiéu.

Do phap ludt Viét Nam khong quy dinh
mirc trAn va muc san cia gia nén c6 nhiing
truong hop ty 18 phan trim 13 rat cao. Ching
han, ndm 2008, Coéng ty The Phanu Group
Limited (British Vigrin Islands) li-xang nhan
hiéu “ANUPA” cho Cong ty mot thanh vién
Mantra (TP. H6 Chi Minh) cho cac san pham
thuoc nhom 18: d6 da (Hom bang da hodc bang
gia da; thi xach tay; vi phu nir; ti du lich; tai
dung cu du lich bang da, vi dan éng) véi muc ty
1¢ 50% gia ban san pham mang nhan hiéu duoc
chuyén giao. Tuy nhién, c6 nhiing trudng hop

ty 18 phan trdm lai rat thap nhu hop dong li-
xang gitta Cong ty Shell Brands International
(Thuy Si) v6i Cong ty TNHH Shell gas Viet
nam (Pdng Nai) chi ¢ mirc gia 1a 0,025% doanh
thu ban tinh san pham mang nhan hi¢u “SHELL
GAS” duoc chuyén giao trong cting nim 2008.
Hodc phi li-xang nhan hi¢u véi mirc gia 0,1%
doanh thu thuan ciia san pham mang nhén hiéu
dugc chuyén giao duoc ap dung cho cic san
phim thudc nhém 9 (day va cap dién) trong
giao dich li-xdng nhan hiéu “TAYA” vao nam
2006 gitta TA YA Electric Wire & Cable Co.,
Ltd. (Pai Loan) va Cong ty cd phan day va cap
dién TA YA Viét Nam (Pong Nai). Nhiing
truong hop ap dung ty 1¢ thap nhu trén thuong
xay ra ddi véi cac hop dong li-xing gitta cong
ty me O nudc ngoai va cong ty con hodc cong ty
lién doanh & Viét Nam. Viéc an dinh murc gia
thap nhu vay trong thyc té c¢6 thé gitip cho bén
giao (cong ty me) khong phai nop thué thu nhap
hodc ndp voi mirc thué thu nhap it di theo quy
dinh ctua phap luat vé thué thu nhap doanh
nghiép [3].

2.2. Thanh todn mét lan

Phuong thirc thanh todn mot 1an nay chinh
1a viéc thanh toan tron goi (Lumpsum payment).
Phi li-xang dugc thanh todn mot lan c6 thé dudi
dang tién mat hodc phan vén gép. Tuy nhién,
phuong thic thanh toan phi li-xdng mot lén
dudi dang tién mat trén thyc té it duoc ap dung
ma chi yéu khoan tién nay dugc thé hién dudi
dang gop von dé tao thanh vén diéu 18 cua cong
ty nham muc dich thanh lap cong ty lién doanh
hodc cong ty con. Ban chét cua viéc gop von
bang nhan hiéu chinh 13 viéc chii s& hitu nhin
hi€u cho phép cong ty ma minh tham gia gép
von st dung nhan hi¢u cua minh. Gia tri cua
quyén sir dung nhin hiéu chinh 1a khoan tién
ma chi s& hiru nhan hiéu gép vén vao cong ty.
Trén thuc té, bén nhan s& khong phai thanh toan
khoan tién nay cho chii s¢ hitu nhan hiéu ma
chi ghi nhan khoan tién d6 duéi dang phan vén
gop trong von diéu 1& cta minh. Quyén so hitu
nhan hiéu van thudc vé& bén gbp von tic 1a chu
sO hitu nhan hiéu song viéc dinh doat nhan hiéu
cling bi han ché trong thoi gian gop von trong
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truong hop chu s hitu nhén hiéu mubn chuyén
nhuong quyén sé hitu (ban) nhin hiéu da gop
von cho mot bén thir ba khac. Diéu nay nhim
muyc dich dé bao vé quyén lgi cho bén nhan
quyen su dung nhan hiéu cing nhu dé duy tri s
6n dinh cua viéc gop vbn bang gia tri quyén sur
dung nhén hi¢u. Dién hinh cua viéc gop vdn
bang gi4 tri quyén st dung nhdn hiéu tai Viét
Nam la Cong ty TNHH Ca phé Trung Nguyén
(Pik Lik) di gép von bang gia tri quyén sur
dung nhan hiéu “TRUNG NGUYEN” d¢ thanh
lap Cong ty Co6 phan Trung Nguyén (TP. Ho
Chi Minh) véi gia tri nhan hiéu la 45 ty dong
vao nam 2006 [4].

2.3. Thanh todn mét lan va ty Ié phan tram
doanh thu, gia ban san pham

Phi li-xang theo hinh thtrc thanh toan nay
duoc thé hién 1a mot khoan tién dugc thuc hién
dudi dang phan von gop va mot khoan thu dinh
ky theo ty 18 phan trim doanh thu hodc theo gia
ban san pham. Chang han, nim 2007, hop dong
li-xang nhan hi¢u “CHUGOKU” dang ky tai
Cuc SHTT cho cac san phdm son giita Cong ty
CHUGOKU Marine Paints, Ltd. (Nhat Ban) va
Cong ty cd phan Son Hai Phong (Hai Phong)
duoc thyc hién dudi dang gop von lién doanh
bang gia tri quyén st dung nhian hiéu tuong
duong phan vén gop vao Céng ty 1a 70.000
USD va khoan thu dinh ky 1a 3% gia ban tinh
cic san pham mang nhan hiéu duoc chuyén
giao [5]. Hodc Téng cong ty Thuy tinh va gbm
s xay dung Viét Nam (Viglacera) trong nam
2004 da thyc hién 17 hop dong li-xdng nhén
hiéu [6] dudi hinh thirc gop von voi tri gia
quyén st dung nhan hiéu véi gia tri la tir 2 ty
dén 10 ty dong va khoan thu dinh ky dong nhat
& muc 0,35% doanh thu cta bén nhan’.

2 Gi4 ciia mot sb hop ddng li-xang gitta Tong cong ty
Thuy tinh va gbm st xdy dung Viét Nam (Viglacera) co
phan gop vén va thu lai mot khoan phi li-xéng dinh ky dé
thanh 18p cac cong ty con nhu sau:

1. Cong ty gém xay dyng Ha Long (TP. Ha Long, Quang
Ninh): 9,5 ty. ddng va 0,35% doanh thu

2. Cong ty gom xay dung Dong Triéu (Huyén Dong Triéu,
Quang Ninh): 3,3 ty déng va 0,35% doanh thu

2.4. Thanh toan dudi dang mot khoan tien thu
trén mot don vi sdn phtfm

Véi khoan thu bang mét khoan tién c¢b dinh
trén mot don vi san phém, phi li-xang thu dugc
ctia bén li-xang phu thudc vao doanh sb cia san
pham hon 14 gid ban cta san phiam cua bén
nhan li-xang. Céch tinh gid li-xdng nay co
nhimmg loi thé nhit dinh cho bén li-xing vi
khoan phi li-xdng dugc xac dinh la mot gia tri
tuyét d6i nhan voi sé luong san pham. Cach
tinh nay thyc chat 1a sy két hop giita cach tinh
theo khoan tién c6 dinh va ty 1& phan trim
doanh thu san pham. Theo cach tinh nay, bén
nhan li-xing s& han ché duoc nhimg rui ro phai
ganh chiu trong bbi canh thi truong co nhiéu
bién dong v€ gia cling nhu c6 tinh canh tranh
cao vé gia ban san pham. Tuy nhién, hién nay
cach tinh gi4 li-xidng nay chua duogc phd bién
ma thong thuong chi dugc ap dung trong cac
giao dich bén li-xdng va bén nhan li-xang co
hoat ddng kinh doanh ddc lap, khong cod mbi
quan hé hop tac, lién doanh lién két, gop von
giita cac bén. Pién hinh cho viéc thanh toan phi
li-xang theo hinh thirc nay la hop déng li-xang
nhin hiéu “VINATABA” giita Téng cong ty
thudc 14 Viét Nam (Ha Noi) va nha may thude
14 Sai Gon (TP. H6 Chi Minh) véi mic gia 500
ddng/bao 20 diéu nam 2005 [7].

2.5. Tra mét khoan tién dinh ky theo thdng, nam

2.5.1. Tra phi li-xang dinh ky theo nam

Doi v6i phuong thirc tré phi li-xang dinh ky
hang nam thi c6 hai phuong thuc dé thanh toan
muc phi li-xang theo hinh thitc nay:

3. Cong ty Hai Vén — Viglacera (Huyén Van Ddn, Quang
Ninh): 3,3 ty dong va 0,35% doanh thu

4. Cong ty kinh Dap Cau (Thi xi Bic Ninh, Bic Ninh): 10
ty ddng va 0,35% doanh thu

5. Cong ty vat lidu chiu lra Ciu Puéng (Huyén Gia Lam,
Ha Nbi): 3 ty dong va 0,35% doanh thu

6. Cong ty gbm xay dung Tir Son (Huyén Tir Son, Béc
Ninh): 4 ty déng va 0,35% doanh thu

7. Céng ty kinh doanh va xuét nhap khiu (Quén Ciu Gidy,
Ha Noi): 5 ty dong va 0,35% doanh thu

8. Cong ty du tu phat trién ha ting (Quan Tay H5, Ha
Noi): 5 ty ddng va 0,35% doanh thu

9. Cong ty co khi va xay dung Viglacera (Huyén Tu Liém,
Ha Nbi): 10 ty déng va 0,35% doanh thu
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(i) Mikc phi li-xang duwoc tinh theo phwong
phdp két hop: ty 1€ phan tram theo doanh thu
san phdm v6i mirc phi li-xang to1 thiéu dugc an
dinh timg ndm, theo mirc tang dén theo ndm
nhu hop dong li-xdng nhan hiéu “PIERRE
CARDIN” cua Cong ty Pierre Cardin (Phap) va
Cong ty Dich vy Tong hop Sai Gon (TP. Ho
Chi Minh) cho céac san pham quan 4o thoi trang
danh qho tré em thudc nh@m 25 4p dung cach
tinh két hop gilta ty 1¢ phén tram gia ban tinh
san pham (5%) voi muc phi li-xang t61 thiéu
duoc an dinh be“}ng khoan tién cu thé tang dan tu
nam th nhat dén nam tha 5.

Cu thé:

Nam tht 1: 20000USD

Nam tha 2: 32000USD

Nam tha 3: 40000USD

Nam tha 4: 40000USD

Nam thtr 5: 40000USD [8]

(ii) Mirc phi li-xang dugc tinh bdang mot
khoan tién dinh ky theo nam: bén nhén li-xang
s€ tra mGt khoan tién c6 dinh theo ndm cho bén
li-xang.

Nam 2008, Hop ddng li-xing cula
TCRWARE Co.,Ltd (Pai Loan) li-xdng nhan
hi¢u “TAICERA, HINH” cho Cong ty ¢6 phéan
Cong nghiép GOom st TAICERA (Dong Nai)
voi mic gia 200.000 USD/ndm cho cac san
pham nhém 11, 19 va 21 [9].

2.5.2. Tra phi li-xang dinh ky theo thang:

Thong thuong viéc tra phi li-xang theo
thang thuong dugc ap dung giita cac bén co
quan h¢ hop tdc voi nhau trong kinh doanh
trong linh vuc dich vu thuong‘ mai. Chang han,
muc phi li-xdng trong hop dong li-xdng nhan
hiéu “DIMERCO” gilta Cong ty Dimerco
Express Holding Co., Ltd. (Bermuda) va Cong
ty Lién doanh TNHH Dimerco Vietfracht (TP.
Ho6 Chi Minh) nam 2006 nhu sau:

+ 5 nam dau: 400 USD/thang

+ Cac nam tiép theo (tinh trén doanh thu
thuan hang nam cua bén nhén li-xang):

- 400 USD/thang thap hon 5.000.000 USD
doanh thu hang nam

- 600 USD/thang tir 5.000.000 USD dén
9.999.999 USD

- 1.000 USD/thang tr 10.000.000 USD tro
1én [10]

Trén thuc té, cac hop ddng li-xdng nhan
hiéu c6 muc phi li-xdng voi nhimng gia tri da
dang. Co thé muc gid trong cac hop dong
li-xing d3 phan anh duoc gia tri thyc té cua
nhan hiéu dugc li-xdng, nhung trong nhiéu
truong hop mirc gia li-xdng chua phan anh
dung gia tri hodc 1a co thé cao hon rat nhiéu
hodc la 6 thé thép hon rét nhiéu gia tri thuc cla
nhan hi¢u dugc li-xang. Vay lya chon phuong
thirc dinh gia nhan hiéu nao dé xac dinh mot
mirc phi li-xang phu hop trong cic hop dong
li-xang nhan hiéu luon la cau hoi duoc dat ra
cho cic bén trong qué trinh thoa thuin dé
li-xang nhan hiéu.

3. Céc cach tiép can dé dinh gia nhin hiéu
khi li-xiing nhan hiéu

Hop ddng li-xang nhin hiéu chinh 13 viéc
phan chia cac loi ich kinh té trong twong lai cua
vi€c khai thac nhan hi€u gitra bén li-xang va
bén nhén li-xang. Poi véi bén li-xdng, gia tri
cua giao dich li-xang nhan hi¢u dugc cho la gia
tri hién tai ciia khoan tién nhan dugc sau khi trir
di gia tri cua cac chi phi phai chiu dé thyuc hién
hop dong li-xdng bao gom ca cac khoan bdi
thuong tiém tang hodc cac thu nhap da duogc
tinh toan trudc khi ma bén li-xdng khong tu
khai thac nhdn hiéu. Con dbi véi bén nhan
li-xang, gia tri cua giao dich li-xdng nhan hi¢u
1a gia tri cta cac loi ich kinh té trong tuwong lai
khi khai thac quyén d6i voi nhdn hiéu duogc
li-xang sau khi trir di gia tri hién tai cta cac chi
phi dé nhan li-xang [11].

Déi voi bén li-xang thi phi li-xing rd rang
1a ngudn tién diu vao va ddi véi bén nhan
li-xang thi phi li-xdng 13 ngudn tién dau ra.
Nguon tién nay s& bi anh huong boi thoi han
ciia hop dong li-xdng, lanh thd doc quyén,
pham vi sir dung, quyén dugc li-xing thir cap
va viéc doc quyén trong sir dung nhéan hiéu.
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V& co ban s& c6 3 cach tiép can dé dinh gia
nhan hiéu: (i) Cach tiép can dua trén chi phi;
(ii) Cach tiép can dua trén thu nhap; (iii) Cach
tiép can dya trén thi truong

3.1. Cach tiép cdn dwa trén chi phi

Cach tiép can dya trén chi phi xac dinh gia
tri cua mot tai san tri tu¢ bang cach tinh toan
tong chi phi phat sinh ma mét doanh nghiép bo
ra dé tao ra va phat trién tai san tri tué dang can
dugc dinh gia ctia doanh nghiép d6. Téng chi
phi dé tao ra va phat trién tai san tri tué duoc
coi 12 mot trong nhiing yéu té quyét dinh gié tri
cua tai san tri tué do.

Céch tiép can dya trén chi phi gom co ba
phuong phap sau day:

(i) Phuong phap chi phi qua khir

Phuong phép nay xéac dinh tong chi phi phat
sinh trong quéa khtr dé tao ra va phat trién tai san
tri tu¢ can dinh gia. Tong chi phi duoc coi nhu
gia tri ctia tai san tri tué do.

Trén thuc té, phuong phap nay khéng duoc
ap dung pho bién bai thiéu s6t co ban 13 v6i ban
chat “vo hinh” clia tai san tri tué thi gi tri trong
tuong lai cia loai tai san nay nhiéu khi 1a rat
lon song phuong phap chi phi qua kht da
khong phan anh dugc gid tri cua tai san tri tué
trong twong lai 1a mot didu rat han ché khi dinh
gia tai san tri tu¢ theo phuong phap chi phi qua
khir. Ngoai ra, néu sir dung phuong phap nay
thi chi co thé dung véi sang ché hoic mot dbi
tuong cua quyén SHTT khac chir khong dung
v6i nhan hi¢u (dédc biét khi nhan hi¢u dang ddc
lap khong gan voi bat cir mot ddi tuong cia
quyén SHTT khac) boi chi phi diu tu dé tao ra
mot nhan hiéu khong thé 1a gia chuyén giao cua
nhan hiéu trong céc giao dich li-xdng nhan higu.
Céc chi phi ma doanh nghiép bo ra dé khoi tao
ra mot nhin hiéu khong dong nghia 1a gid tri
ctia nhan hiéu dé tai thoi diém méi duoc hinh
thanh bang s tién ma doanh nghiép da dau tu
tao ra nhan hiéu boi ddi véi mot doanh nghiép
khac thi mot nhan hiéu ban diu méi duoc tao ra
s& ching c6 nhiéu y nghia véi ho boi cac doanh
nghiép d6 chua thdy dwoc tiém ning, gia tri, uy
tin cling nhu lgi nhuan s€ duoc tao ra khi ho st

dung cac nhan hi€éu méi dugc khéi tao do. Do
vay, gia tri cua mot nhan hi¢u khong phai 1a chi
phi dd bo ra dé dau tu hinh thanh nén nhan hi¢u
ma 13 tong hoa cac gia tri khac nhu uy tin cia
doanh nghiép trén thi trudong, chét luong san
phim mang nhidn hiéu, cic hoat dong
marketing, kha nang chiém linh thi trudng cua
doanh nghi¢p mang nhan hiéu, phong céach
phuc vu, hau méi,.. va viéc nhén hiéu do gin
voi cac ddi tugng cua quyén SHTT khac nhu:
sang ché, kiéu dang cong nghiép, tén thuong
mai hay bi mat kinh doanh,.. Vi vy, phuong
phép chi phi qua kho khong phai 1a phuong
phap dé xac dinh gia tri cia nhan hiéu.

(ii) Phuwong phap chi phi tdi tao

Phuong phap nay xac dinh tong chi phi dau
tu dé tao ra va phat trlen tai san tri tué twong
dirong voi tai san tri tué can dinh gia theo cing
mét cach thic vao thoi diém hién tai. Céc chi
phi diu tu néi trén bao gdm ca chi phi nghién
ctru va chi phi phat trién. Phuong phap nay
cling khong phu hop dé xac dinh gia tri cua
nhan hiéu boi cac chi phi dau tu dé tao ra va
phat trién tai san tri tué twong dwong véi tai san
tri tué can dinh gi bao gdm ca “chi phi nghién
ctru” va “chi phi phat trién” song ddi voi nhin
hiéu thi khong co6 “chi phi nghién ctru” dé tao ra
nhin hiéu ma chi c6 “chi phi phét trién” nhan
hiéu. Chi phi nghién ctru nay chi c6 trong vi¢c
tao ra mot sang ché, do do, phuong phap nay
phu hop vé6i viée xac dinh gid tri cua “sang ché”
chu khong phu hop véi 1a “nhan hiéu”.

(iii) Phwong phép chi phi thay thé

Phuong phap nay xac dinh tong chi phi cin
thiét dé c6 dugc (mua) tai san tri tué fwong
dirong Vi tai san tri tué can dinh gia do doanh
nghiép khac tao ra va phat trién.

V& mit 1y thuyét thi phuong phép nay chinh
xac hon phuong phap chi phi qua khit nhung
trong thuc té lai kho wéc tinh dugc chi phi thay
thé hién tai mdt cach khach quan. Vi du nhu khi
dinh gia nhin hiéu, can bao nhiéu chi phi cho
quang cao dé dat dugc muc do quan tam cua thi
truong voi mot nhan hi¢u la rat khé thuc hién.
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Phuong phap chi phi dugc st dung rong rai
khi xac dinh gid tri cia cic tai san hitu hinh
song nd khong phai la phuong phap danh cho
vi€c xac dinh gia tri cia cac tai san tri tu¢ nhu
nhan hiéu [12].

3.2. Cach tié}) can dya trén thi truong

DPinh gi4d nhan hiéu dua trén cach tiép can
thi truong 1a viéc ude tinh gia tri cia nhan hi¢u
duoc dinh gi4 bang cach phan tich, so sanh cac
giao dich d6i v6i cac nhan hi€u twong tu.

Khi 4p dung phuong phap nay can phai dap
ung cac di€u kién sau:

(i) Dit liéu cua cac nhan hiéu sir dung dé
tinh toan phai chinh xac;

(i1) Dit li€u gia ca phai con hiu luc vao thoi
diém dinh gia va dai dién cho thi truong vao
thoi diém do;

(iii) Tién hanh cac diéu chinh phu hop dé
cho nhan hiéu duogc so sanh va nhan hiéu can
dinh gié tré nén dé so sanh hon;

(iv) Khi sir dung cac giao dich trude d6 can
phai thuc hién nhiing di€u chinh can thiét doi
vOi su thay doi vé thoi gian, thay doi trong nén
kinh té, trong nganh cong nghiép,.. [13].

Céch tiép can dya trén thi trudng gdm co ba
phuong phap sau day:

(i) Phuong phéap dau gia

Theo phuong phdp nay, gid tri cia nhén
hiéu dugc xac dinh 1a muc gia cudi cung trong
cude dau gia véi nhig ngudi mua tiém ning

c6 thong tin vé tat ca cac khia canh (kinh té, k§
thudt, phap ly,..) cua nhan hiéu do.

(i1) Phuong phép gia tri thi trudng so sanh

Theo phuong phép nay, gia tri cua nhan
hiéu dugc xac dinh br:ing cach so sanh voéi gid tri
thi truong cua nhan hiéu tuong duong hodc
nhan hi¢u trong giao dich tuong duong.

(iii) Phuong phap phi li-xang so sanh

Theo phuong phap nay, gia tri cia nhan
hiéu duoc xac dinh bing cach so sanh vdi thu
nhap tir nhan hiéu tuong duong 1a ddi tuong
cua thdéa thuan li-xang trén co s& muc phi li-
xang hop 1y gilta hai bén c6 quan hé ddc lap
bén ngoai doanh nghi€p hoac gilia doanh
nghiép véi bén thir ba.

Cach tiép can dya trén thi truong to6 ra uu
viét hon cach tiép can dya trén chi phi vi n6 cé
tinh khach quan hon, d¢ tin cay cao hon va co
nhitng bang ching khach quan vé gi thi trudng
(la sy thod thuan gitta cic bén giao dich). Tuy
nhién, trong thuc té lai kho tim duge cac giao
dich dbi v6i cac nhin hiéu tuong tu trén thi
truong va cac thong tin dang tin cdy vé ching.

3.3. Cach tié’p can dua trén thu nhdp

Nguyén tac cua viée dinh gia nhan hiéu dya
trén thu nhép la viéc xac dinh gia tri cia nhan
hiéu s& duoc tinh ra tir cac loi ich kinh té (tirc 1a
thu nhap/dong tién) ma nd mang lai trong tuong
lai. C6 2 phuong phap trong cach tiép can dua
trén thu nhap gdom: “vén hoa thu nhép” va
“phan tich dong tién chiét khau”.

(i) Phuong phap “von hoé thu nhap”

Mt thu nhép cta nhan hiéu

Gia tri hién tai cta cac 1oi ich trong twong lai =

Phuong phap von héa thu nhap it duoc st
dung vi thu nhap do nhan hiéu mang lai thuong
khong 6n dinh, dic biét 1a trong diéu kién Viét
Nam, cac doanh nghiép déu trong qua trinh
thuong xuyén moé rong hodc thu hep san Xuét,
kinh doanh ho#c sap nhap, chia tach hodc pha
san doanh nghiép.

(ii) Phuong phap “dong tién chiét khiu”

Ty 18 vbn hoa

Phuong phap dinh gia co ban va phé bién
nhit trong cach tiép can dya trén thu nhép la
phuong phap dong tién chiét khiu vi cho két
qua dang tin cdy hon so vdi cac phuong phép
khac. Phuong phap nay xac dinh gia tri trén co
s& kha nang sinh 161 cua nhan hi¢u trong tuwong
lai. Theo d0, gi tri hop 1y ctia nhan hiéu bang
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tong loi ich kinh té ma né mang lai trong sudt
thoi gian ton tai hiru ich.

Phuong phéap dong tién chiét khiu dung dé
dinh gia nhan hiéu nhu sau:

Y

Di
2 1+ K)'

i=1—n

Theo do:
V: Gida tri thi trudng cua nhén hi¢u trong
thoi diém hién tai
Di . la Gia tri hién tai dong thu nhdp
1+ K)'  nam thir i

i : thtr tu cac ndm ké tiép ké tir thoi diém
dinh gia (i:1 —>n);

D; : Dong thu nhap (lgi nhuan sau thué nim
thir 1);

n: La s6 nam twong lai dugc lia chon;

K : Ty suét chiét khau [14].

Khi dinh gid nhan hiéu, hai cach tiép can
dua trén chi phi va cach tiép can dua trén thi
truong khong dugc st dung do nhitng nhugc
diém cua n6 do dé, cach tiép can dua trén thu
nhap 1a phuong phép chinh dé st dung dinh gia
nhin hiéu [15]. Phuong phap dong tién chiét
khiu 1a phuong phap hiéu qua dé tinh ti 16 phan
tram cta phi li-xdng nhan hiéu dbi voi nhiing
nhén higu gan voi cac ddi tugng ciia quyén SHTT
khéac nhu sang ché, kiéu dang cong nghiép.

Db6i voi sang ché (c6 thoi han bao ho va
tuan theo quy luat “vong doi cong nghé”), kiéu
dang cong nghiép (co thoi han bao ho) thi
phuong phép dong tién chiét khau nay duoc su
dung 1a phu hgp véi viéc xac dinh gia tri cua
sang ché va kiéu dang cong nghiép vi hai ddi
tuong nay c6 thoi han bao ho xac dinh. Con dbi
v6i nhan hi¢u thi thoi gian bao h theo quy dinh
ctia phap luat Viét Nam 1a 10 nim va c6 thé gia
han nhiéu l1an lién tiép, mdi 1an 10 nam, do do,
v6i viée gia han lién tiép va khong han ché nay
thi thoi han bao hd cua nhan hi¢u co thé 1a “vo
thoi han” néu chii s¢ hitu gia han thoi gian bao
hé. Do vay, dbi véi nhitng nhan hiéu doc lap,
khong gin voi cac ddi tuong khac cua quyén
SHTT thi viéc st dung phuong phap nay to ra

khong hiéu qua vi khong co thoi gian bdo hd
x4c dinh hay vong doi cong nghé dé co thé
“chiét khau” khi thu nhap giam do sap hét thoi
gian bao hd hay vong doi cong nghé sip hét.
Nhu vay, ddi voi cac nhan hiéu doc 1ap thi gia
tri cia nhan hi€u phy thugc vao thu nhip cia
doanh nghiép. Mt khac, trong thyc té cho thy
nhiéu gia tri ting 1én theo thoi gian ton tai nén
thu nhap tir viéc khai thadc nhan hiéu khong thé
giam dé sir dung phuong phap dong tiét chiét
khAu. Ngoai ra, do viéc xac dinh gid tri cua
nhan hiéu dua trén kha nang sinh 101 cua nhan
hiéu trong twong lai ciing chua thé danh gia hét
dugc gia tri thyc cia nhan hiéu bdi gia tri cua
nhan hiéu con phu thudc vao nhiéu yéu té khéac
nhu: s6 lugng sang ché ma nhan hiéu duoc gin
1én, kha ning sinh 161 cua cac sang ché nay.

Bén canh ba cach tiép cin thudng duogc sir
dung trong viéc dinh gia nhin hiéu dé xac dinh
muc phi li-xang khi li-xang nhan hi¢u thi con
c6 cac yéu t6 khac anh huong téi viée xac dinh
muc phi li-xang, d6 la:

Thit nhit, loai hop dong li-xing nhan higu
1a hop dong doc quyén hay khong doc quyén

(i) Hop ddng li-xang doc quyén (exclusive
license) 13 mot loai hop dong ma bén li-xing
cho phép bén nhan li-xing déc quyén sir dung
nhin hiéu trong pham vi vé lanh thd va thoi
gian dugc ghi nhan trong hop dong li-xing.
Trong thoi han hop dong li-xing c6 hiéu luc,
moi hanh dong sir dung nhan hiéu cua bat ké
mot chi thé nao khac, ké ca bén li-xang trén
lanh thd doc quyén cua bén nhén li-xing déu
dugc coi 12 hanh vi xdm pham quyén st dung
nhan hiéu cua bén nhén li-xang. Nhu véy, hé
qué phép 1y khi hop dong li-xdng doc quyén co
hi€u lyc phap luat sé la:

- Bén li-xang sé khong dugc sir dung nhan
hiéu cling nhu cung cap hodc ban cac san pham
hang hoa/dich vu mang nhan hi¢u trong pham
vi thoi gian va ldnh thd cta bén nhan li-xing.

- Bén li-xang cling khong dugc li-xang nhan
hiéu tiép cho bat cir mot bén thir ba nao khac
trong pham vi thoi gian va lanh thd cia bén
nhén li-xang.
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- Quyén li-xang nhan hiéu cho cac chi thé
tiép theo trén lanh thd ctia bén nhan li- -xang sé
khong thudc vé bén li-xing ma thudc vé bén
nhan li-xing doc quyén

(i) Hop ddng li-xing khong doc quyén
(non-exclusive license) 1a hop dong ma bén
li-xang co thé sir dung nhin hiéu va c6 quyén
li-xdng nhan hiéu cho cic chu thé khac dudi
hinh thirc li-xang khong doc quyén ngay trén
lanh thd cua bén nhan li-xdng. Nhu vay, bén
nhan li-xdng khong phai 1a bén duy nhat sir
dung nhén hiéu trong mot ldnh thd nhat dinh.

Trong li-xdng khong doc quyen bén nhan
li-xang khong thé chuyén giao tiép quyén sur
dung nhan hi€u cho mot bén thur ba khac néu
khong c6 su dong ¥ rd rang cia chi so hiru
nhan hi¢u [16].

Khi li-xang doc quyén thi gia tri ciia nhan
hiéu bao gio ciing “dit” hon khi li-xang khong
doc quyén vi bén nhén li-xdng s€ duogc ddc
quyén sir dung nhan hiéu d6 trén pham vi lanh
thd ctia minh trong thoi gian di thoa thuan
trong hop dong. Vi vay, do khong c6 bat cir mot
ddi thu canh tranh nao khéc trong viéc khai thac
gia tri si dung cua nhan hiéu nén bén nhén
li-xing s& c6 nhiéu lgi thé trong viéc khai thac
gia tri thuong mai cua nhan hiéu trong pham vi
lanh thd cua minh.

Trong hop dong li-xing khong doc quyén
can phai x4c dinh rd cac trudng hop sau déy:

- Trudong hop 1: trong pham vi lanh thé ma
hop déng li-xang khong doc quyén ¢0 hiéu luc,
can phai 1am rd thudt ngir “str dung”. Mic du
bén li-xang khong dugc st dung nhan hiéu
trong pham vi linh thé ma hop dong co hiéu
lyc nhung bén li-xang c6 dugc quyén ban san
pham mang nhan hiéu ma hop dong c¢6 hiéu luc
hay khong?

- Truong hop 2: quyén ky két hop dong
Il-xang nhan hiéu khoéng doc quyén V6l nguoi
khac van thuoc vé bén li-xang nhung can phai
lam rd pham vi hoat dong ctia nguoi khac d6 la
trén lanh tho nao? Néu nguoi khac d6 khong sir
dung nhan hiéu duoc chuyén giao trén lanh thd
ma hop ddng c¢6 hiéu luc thi ¢6 duge quyén ban

san phim mang nhan hiéu trén lanh thdé ma hop
dong c6 hiéu lyc khong?

Thir hai, bén nhan li-xdng cé quyén duoc
li-xang tiép cho cac chu thé khac nita khong?

Néu bén nhan li-xing c6 quyén duoc
li-xdng tiép cho cac chu thé khéc thi gia tri cua
nhin hiéu trong hop dong li-xing s& cao hon
néu bén nhan li-xing khong c6 quyén li-xing
tiép cho cac chu thé khac trong thoi gian nhan
li-xang.

Thit ba, pham vi lanh thé ap dung li-xing
va thoi han li-xang

Du 1a hop dong li-xing nhan hi¢u 1a hop
ddng doc quyén hay khong doc quyén thi pham
vi lanh tho ap dung li-xdng cang 16n thi phi
li-xing cang cao. Twong ty nhu thé, néu thoi
han li-xang cang dai thi phi li-xang s€ cang lon.

Thir tw, viéc nhap khiu song song cac san
phim mang nhan hiéu dugc li-xing

Nhap khau song song 1a hanh vi khong bi
coi 1a hanh vi xdm pham quyén SHTT. Hanh vi
nay dugc phap luat cho phép va dugc ghi nhan
tai Luat SHTT nam 2005, stra d6i, bd sung nam
2009 tai Piém b Khoan 2 Diéu 125. Nhap khau
song song la viéc nhap khiu hang hoa chinh
hi€u (genius goods) da dugc chinh chu s¢ hitu
quyén SHTT hodc chu thé khac dua ra thi
truong nudc ngoai voi sy dong y ciia chu so
hiru quyén SHTT [17]. Theo d6, nhap khau
song song cac san phAm mang nhén hiéu dong
nghia v6i viéc chu s hitu nhan hiéu khong c6
quyén ngin cim nguoi khac thue hién hanh vi
luu thong, nhap khau, khai thac cong dung ciia
san phdm di dugc dua ra thi truong, ké ca thi
trudng nudc ngoai mdt cach hop phap, trir san
pham khong phai do chinh chii s¢ hitu nhan
hi€u hoac nguoi dugc phép cua chu s¢ hitu
nhan hi¢u dua ra thi truong nude ngoai.

Nhép khau song song cac san phim mang
nhan hiéu lién quan dén thuyét “hét quyén dbi
v6i nhan hiéu”. Hét quyén ddi voi nhin hiéu
duoc hiéu 1a khi chi s¢ hiru dua hodc cho phép
dua san phdm mang nhén hiéu duoc bao ho ra
thi truong, chii s¢ hitu khong con quyén kiém
soat hoat dong phan phdi san phdm d6. Cha sé
hiru nhin hiéu khong c6 quyén ngin chin
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nhitng chu thé khac s dung, ban, chao hang,
nhap khau san pham ciing nhu sir dung nhin
hiéu gin véi chinh san phdm d6 [18].

C6 thé 13y vi du minh hoa cho thuyét “hét
quyén d6i voi nhin hiéu”: Sau khi chai nuéc
ngot mang nhan hiéu “COCA-COLA” dugc
ban ra thi truong tai Hoa Ky thi quyén SHTT
d6i véi nhan hiéu “COCA-COLA” ciia Cong ty
Coca-Cola hodc mét cha thé do Cong ty Coca-
cola uy quyén san xuat hodc phan phéi d6i voi
chai nudc ngot nay s€ khong con, c6 nghia la
quyén dinh doat chai nuéc ngot nay thudc vé
nguoi mua (goi 1a “A”). Do vdy, nguoi mua co
thé tiép tuc ban chai nudc ngot nay cho mot bén
thir ba khac (goi 1a “B”) 1a chu thé kinh doanh
tai thi truong Viét Nam. Hanh vi cia B mua
chai nuéc ngot mang nhan hiéu “COCA-
COLA” tai thi truong Hoa Ky va phan phdi
chai nudc ngot do tai thi truong Viét Nam duoc
goi 12 “nhap khau song song”.

Cung xét trong vi du vé nhén hiéu “COCA-
COLA” noi trén, trong li-xang nhan hiéu s€ co
truong hop nhu sau xay ra: Chu thé C 1a mot
doanh nghiép Viét Nam nhan li-xing doc quyén
nhan hiéu “COCA-COLA” tr Cong ty Coca-
Cola (Hoa Ky) tai thi truong Viét Nam. Do do,
chi ¢6 duy nhét chu thé duoc st dung nhan hiéu
“COCA-COLA” tai Viét Nam cho cac san
phim nudc ngot dong chai. Trong khi dang
phan phdi cac chai nuéc ngot COCA-COLA
trén thi truong Viét Nam thi chu thé C s& gip
phai sy canh tranh tr B — 1a doanh nghiép thuc
hién hanh vi “nhdp khau song song” cac chai
nuéc ngot COCA-COLA. Do hanh vi nhép
khau song song 1a hanh vi hop phap, khong
xam pham quyén SHTT nén tai thi truong Viét
Nam, chu thé C khong con 1a ngudi doc quyén
ban cic san pham mang nhin hi¢u “COCA-
COLA” nfra.

Nhu vay, bén nhan li-xang nhan hi¢u, dac
biét 1a trong cac hop ddng li-xing doc quyén
can cha ¥:

1. Viéc nhan li-xang nhan hi¢u khdc biét voi
viée st dung/phan phdi cac san phim mang
nhan hiéu.

2. Van dé nhap khau song song cac san
pham mang nhan hiéu cta cic chu thé khéc trén
thi truong kinh doanh ctiia bén nhén li-xang s&
dan téi viéc bén nhan li-xing phai canh tranh
v6i cac bén nhap khau song song cac san pham
mang nhin hiéu d6. Pay 1a mot yéu t6 dé xem
xét khi xac dinh phl li-xdng trong céc hop dong
li-xing doc quyén nhan hiéu boi néu khong co
su canh tranh trong viéc phan ph01 cac san
phim mang nhan hiéu duoc li-xang thi phi li-
xang s€ duoc xac dinh cao hon.

Nhu vy, khi dinh gia nhin hiéu dé xac dinh
muic phi li-xdng trong cac giao dich chuyén
quyén st dung nhén hiéu, cac bén tham gia giao
dich can phai can nhic ky vé& cac yéu t6 anh
huong dén gia tri ciia mirc phi li-xang ciing nhur
lya chon mdt phuong phéap dinh gia sao cho phu
hop nhit.

4. Lya chon phuong phéap dinh gia dé xéac
dinh muc phi li-xdang ciing nhu phuong thuc
thanh toan phi li-xang cho phu hop

4.1. Lya chon phuong phap dinh gia dé xac
dinh mrc phi li-xang nhan hiéu

Nhu da phan tich & muc 3, phuong phap
dinh gia nhan hiéu dé xac dinh muc phi li-xing
phi hop nhat cho thoi diém hién tai chinh Ia
phuong phap dong tién chiét khau. Uu diém cua
phuong phap nay chinh la:

+ Phan anh duoc tit ca cac nguén luc tai
chinh dau vao, cac yéu tb s& anh huong dén gia
tri cia nhan hiéu.

+ Tinh toan dugc chinh xé4c ty 1¢ phan trim
(%) cua muic phi li-xang phu hop véi tiém luc
cua bén nhan li-xang.

+ Phuong phap co tinh dén kha ning sinh
101 trong tuong lai cia nhan hiéu do dé phan
anh duogc day di gia tri ma nhan hiéu mang lai.

4.2. Lya chon phuong thirc thanh toan mrc
phi li-xang

Trén thuc té tai Viét Nam hién nay dang ton
tai 5 phuong thuc thanh toan mirc phi li-xdng
nhu da dé cap tai muc 2. Thuc chét, 5 phuong
thirc thanh toan nay la 3 dang thanh toan muc
phi li-xang nhu sau:

Thanh toan tron go6i (Lumpsum payment)
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Thanh todn tron goi 1a hinh thtrc thanh toan
ma theo d6 bén nhan li-xang thanh todn cho bén
li-xang mot khoan tién da duoc tinh trude khi
cac bén tham gia dam phén va ky két hop dong.
Khoan phi li-xing duoc tinh trudc nay co thé
duoc thanh toan tra gon mot lan hoac mot )
lan vao cac thoi diém két thiic timg giai doan
cua qua trinh li-xdng nhan hiéu trong thdi han
hop dong.

Viéc thanh toan tron goéi ndy van tiém an
nhitng rii ro cho ca bén nhén li-xang va bén
li-xang:

+ D6i voi bén nhan li-xdng, rii ro s& dén
trong cac truong hop sau:

- Bén li-xing nhan hiéu di chic chin thu
dugc mot khoan phi chuyén giao nhu trong hop
ddng da cam két do d6 co thé c6 nhitng kho
khan trong viéc rang budc trach nhiém cua bén
li-xing trong qua trinh xay ra tranh chap quyén
s& hituw/quyén sir dung nhan hiéu véi mot bén
thur ba.

- Trong truong hop hop dong li-xing nhan
hiéu 1a hop dong khong doc quyén (Non-
exclusive License), chinh bén li-xang s& tao nén
nhimng dbi thu canh tranh v61 bén nhén li-xéng
nhan hiéu bang cach tiép tuc chuyén giao quyén
st dung nhan hi€u do6 cho cac bén thir ba, thdim
chi bén li-xang nhan hiéu lai phan phdi ca san
phim mang nhén hiéu trong pham vi vé thoi
gian va pham vi v& 1anh thé cua hop ddng. Can
luu v rang, do bén li-xdng dd chic chan thu
duge mot khoan phi li-xang khong doi tir bén
nhan li-xdng do do trong truong hop nay loi
nhuan cta bén li-xang thu dugc ty 1€ thuan voi
s6 Iugng cac bén thir ba nhan li-xing nhin hiéu.

+ D4i v6i bén li-xdng nhan hiéu, rui ro s&
dén trong cac trudng hop:

- Trong qué trinh dam phan cta hop dong,
bén li-xdng c6 thé khong nghién ctru ky cac yeu
t6 anh huong dén viéc xac dinh phi li-xing hodc
lya chon phuong phap dinh gia chua phu hop
dan toi viéc xac dinh muc phi li-xing & mic
thip hon so v6i gia tri thuc té.

- Véan d& kiém soat chat luong hang hoa
mang nhan hiéu dugc li-xing rat khé kiém soat
dbi véi truong hop thanh toan tron goi.

- Bén nhéan li-xang hudéng téi loi nhuan
bang cach xuat khau san pham mang nhén hi¢u
cho cac bén thtr ba tai thi truong cac qudc gia
khong bao ho nhan hiéu. Piéu nay s& giy bt
loi cho bén li-xang boi hop ddng li-xing nhén
hi€u chi c¢6 thé rang budc bén nhén li-xang xuat
khau san phdm mang nhan hi¢u sang thi truong
cac quoc gia ¢6 bao ho nhén hi¢u ma khong
rang budc bén nhan li-xang xuat khau san pham
mang nhan hiéu sang thi trudng cac quoc gia
khong bao h nhan hiéu.

Vi€c thanh toan tron goi c6 nguy co tiém an
nhi€u rdi ro, do vay, cac bén thudong lua chon
phuong thic thanh toan nay doi voi viéc li-xang
nhan hiéu gilra cac cong ty me va cong ty con.

(2) Thanh toan ky vu (Royalty)

Thanh todn ky vu 1a viéc bén nhan li-xang
thu dugc lgi nhudn do st dung nhan hiéu thi
phai chia mot phan lgi nhuén cho bén li-xdng.
Viéc thanh toan ky vu c6 theé theo cac cach sau:

+ Tra ky vu theo ty 1& phan trim (%) gia
ban tinh.

+ Tra theo phan trim (%) doanh thu thuan.

+ Tré theo phén tram (%) loi nhudn trude
thué cuia bén nhan li-xang.

+ Két hop nhiing cach néu trén.

Viéc tra phi ky vu trong li-xang nhan hiéu
¢6 nhitng dic diém sau:

(1) Sy trung thyc trong khai bao lgi nhuén
thu dugc cuia bén nhan li-xang 1a nén tang cho
phuong thire thanh toan ky vu.

(i) Ty 1& % loi nhuén hodc s tién ma bén
li-xang s& nhan dugc xac dinh ngay trong qua
trinh dam phan hgp dong.

(iii) Phi ky vu ctia bén li-xang c6 thé bang 0
néu loi nhuén cua bén nhén li-xang bang 0, do
do6, bén li-xang nhan hi¢u phai gan trach nhiém
cua minh trong suot qua trinh hop dong li-xang
nhan hiéu c6 hiéu luc.

Déi v6i phuong thic thanh toan ky vu thi
vi¢e trung thuc trong khai béo loi nhuan la yéu
to quan trong va néu thiéu yéu t6 nay thi khong
ton tai phuong thirc thanh toan ky vu. Dbi véi
mot quoc gia khé minh bach trong quan 1y tai
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chinh thi khé c6 thé ton tai phwong thirc thanh
toan ky wvu. Tai Viét Nam, viéc lua chon
phuong thtrc thanh toan ky vu thong thuong chi
dién ra trong viéc li-xang nhan hiéu giita cac
cong ty me va cong ty con. Ty 1& phan tram (%)
trong viéc thu phi li-xang nhan hi¢u giita cac
cong ty nay cing dé o ty 1& tuong ddi thap
nham muc dich bén li-xing (cong ty me) khong
phai nop thué thu nhap hodc ndp voi mirc thue
thu nhp it di theo quy dinh ctia phap luat vé
thué thu nhap doanh nghiép.

(3) Két hop phuong thic thanh toan tron
g0i va phuong thre thanh toan ky vu

Trén thuc té, viée lua chon phuong thirc
thanh toan két hop nay duogc lya chon nhiéu
nhit. Cac bén co thé lua chon viéc bén nhén
li-xang tra tron goi mot khoan ban dau khi ky
hop dong va sau d6 la thanh toan ky wu.
Phuong thirc thanh toan nay s& két hop duoc
nhitng wu diém cta 2 phuong thirc thanh toan
tron goi va ky vu, dem lai loi ich cho ca hai bén
tham gia hop dong li-xang:

+ Dbi voi bén li-xang:

- Chic chin nhan dwgc mot khoan phi
li-xang thong qua viéc bén nhén li-xang thanh
toan tron goi mot khoan tién ban dau khi ky
hop dong.

- Van c6 thé kiém soat dugc chét lugng
hang hoa mang nhan hiéu, rang budc nhiing
trach nhiém ctia bén nhan li-xdng trong sudt
qua trinh thyc hién hop dong.

+Pbi v6i bén nhan li-xing

Véi viée thyc hién phuong thue thanh toan
ky vu sau khi tra tron géi mot khoan tién, bén
nhan li-xing van co6 thé rang budc dugc trach
nhiém cua bén li-xang trong qua trinh thyc hién
hop dong.

5. Két luan

Do 1a mdt loai giao dich dan sy nén viéc
dinh gia nhan hiéu dé x4c dinh muc phi li-xing
trong cac giao dich li-xang nhén hi¢u phy thu¢c
nhiéu vao ¥y chi cua cac bén tham gia. Do do,
trén thuc te cac con s vé mirc gia trong hop

dong li-xdng nhan hiéu duoc ding ky tai co
quan quan ly Nha nuéc (Cuc SHTT) trong
nhiéu truong hop chua phan anh ding gia tri
thuyc ciia nhan hi€u. Ngoai ra, phap ludt Viét
Nam ciing quy dinh cac giao dich li-xdng nhan
hiéu khéng nhét thiét phai dang ky tai co quan
quan ly Nha nudc. Theo quy dinh tai Khoan 2
Diéu 148 Luat SHTT thi chi khi nao cac bén
tham gia thoa thuan li-xdng nhin hiéu mudn
hop dong li-xing nhan hi¢u d6 c6 gia tri phap ly
v6i bén thtr ba thi mai can dang ky tai co quan
quan 1y Nha nuéc. Pdi v6i cic hop dong
li-xang nhan hiéu khong dugc dang ky tai co
quan quan ly Nha nudc thi gia tri ctia nhan hiéu
dugc li-xang ciling chua chac di phan 4nh ding
gia tri thuc cua nd.

Xuat phat tir thyc tién, dé cac bén tham gia
thoa thuan li-xang nhan hi¢u dinh gia duogc
nhin hiéu dé xac dinh muc phi li-xidng hop 1y
thi can doi hoi niang luc cua cac bén tham gia
thoa thuan va ciing can c6 mot hé thong phap
lugt quy dinh cu thé va rd rang hon v€ nguyén
tac, phuong phap va tidu chi vé dinh gia nhan
hiéu trong cac giao dich li-xdng nhan hi¢u.
Ngoai ra, cling can c6 mot co ché kiém soat va
4p dung thué thu nhap ddi voi cac thu nhap tir
phi li-xing va cac loi ich vét chat khac khi li-
xang nhan hiéu dé viéc dinh gia nhan hiéu trong
cac giao dich li-xang nhan hi€u dugc hop 1y va
chinh xac hon trong thoi gian téi.
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Abstract: Trademark licensing is the method which is used widely because of its economic
efficient. To be different from using tangible assets, when you license a trademark, there are many
different people can use an intangible asset like trademark at a same time. In Vietnam, the price of a
trademark which is licensed and the method to pay the royalty fee are very various because there are
no specific regulations to direct parties of licensing agreements the suitable way to value royalty fee.
The royalty fee in licensing agreements valued by parties’ will because of trademark licensing is a
kind of civil transactions. From the reality, to direct parties of licensing agreements the suitable way to
value royalty fee which need the parties’ capacity and specific regulations of principles, methods and
criteria to value trademark in trademark licensing transactions.
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