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Tém tit: Muyc tidu nghién ctru cta bai viét nay 1a dé& xuat giai phap khic phuc xung dot giita quyén
s& hitu cong nghiép ddi voi nhin hiéu va quyén sé hiru cong nghiép ddi voi tén thuong mai. Nhiém
vu nghién ctru gdm: x4c dinh ban chat va nguyén nhan xung dot, co ché giai quyét xung dot trong
phap luat s¢ hiru tri tué ciia Viét Nam hién nay; chi ra nhimg diém bat cap trong phap luat s hitu tri
tué cua Viét Nam hién nay; ddi chiéu véi thuc tién va phép luat cua nudc ngoai dé rat ra bai hoc ap

dung cho Viét Nam.

Twr khoa: Nhan hiéu, tén thurong mai, xung dot, chéng l4n, nhan hiéu co s, déng st dung, dang ky

ddng ton tai.

1. Mé dau

Trong thoi dai hoi nhap toan cau nhu hién
nay, S¢ hitu tri tu¢ (SHTT) tré thanh mét Van de
quan trong trong quan h¢ thuong mai quoc té
song phuong va da phwong. Yéu cau dbi voi viéc
bao hg tai san tri tué ngay cang dugc coi trong.
Tuy nhién, trén thuc té, mot két qua sang tao
hodc mot san phém tri tué c6 thé duoc bao hod
dudi cac hinh thirc khac nhau ctia quyén SHTT.
Diéu nay khong chi gay nén hién twong “chong
1an” quyén SHTT ma con giy nén hién tugng
"xung dot” quyén SHTT.

Tai Viét Nam, van dé xung dot quyén SHTT
din ra ngay cang phd bién va phuc tap. Hién
tuong “xung dot” quyén SHTT khi cac san pham
tri tué trung hodc twong tu téi mirc gdy nham 1an
duoc dang ky bao hd dudi cac hinh thirc khac
nhau ciia quyén SHTT béi nhiéu chu thé khac
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nhau cho cting mdt nhom san phém/dich vu hodc
nhom san phém/dich vu tuong tu nhau. Vi du:
Doanh nghiép tu nhan (DNTN) Toan Théng (c6
tru so kinh doanh ¢ tinh Binh DPinh, sau day goi
tat 1a Toan Thing Binh Pinh) via DNTN Toan
Théng (c6 try s kinh doanh ¢ tinh Khanh Hoa,
sau ddy goi tat 1a Toan Thing Khanh Hoa) cliing
kinh doanh xing dau va déu c6 tén thuong mai
nhu trén theo Glay chimg nhén dang ky kinh
doanh do S¢ Ké hoach va Dau tu cua mdi tinh.
Cuc SHTT di cap Gidy ching nhan dang ky
nhan hiéu hang hoa s6 56273 bao hod nhdn hiéu
TOAN THANG cho dich vy kinh doanh xing
dau do Toan Thing Binh Pinh 1a chu s¢ hitu.
Toan Théng Binh DPinh st dung nhan hi¢u
TOAN THANG dé kinh doanh xing dau, Toan
Thang Khanh Hoa st dung tén thwong mai
TOAN THANG d¢ kinh doanh xing dau. Piéu
nay da din dén hién tuong “xung dot” quyén
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SHTT khi ca hai doanh nghiép déu trung chir
“Toan Théng” trén cac bién hiéu kinh doanh doc
qudc 16 1A. Trong bai viét ndy, tac gia xin duoc
tap trung phan tich nhilng “xung dot” quyén
SHTT trong viéc bio hd quyén s& hitu cong
nghiép (SHCN) dbi v6i nhian hiéu va quyén
SHCN d6i voéi tén thwong mai, tir d6 tac gia sé
dé xuat mot sb giai phap vé hoan thién phap luat
& Viét Nam dé c6 thé han ché “xung dot” va giai
quyét duoc hién twong “xung dot” quyén giira
hai ddi twong ctia quyén SHTT nay.

Nhan thay tdm quan trong ciia van dé vira
néu, trong bai viét nay tac gia dit muc tiéu tap
trung vao viéc phan tich xung dot gitra quyén
SHCN déi v6i nhan hiéu va quyén SHCN d6i voi
tén thuong mai va dé xuit giai phap giai quyét
xung dot nay.

2. Thye tién phap ludt vé s& hiru tri tué
cia Viét Nam va nhirng diém bat cip

2.1. Nguyén nhan va ngi dung xung dot giita
quyén so hitu cong nghiép d6i véi nhan hiéu va
quyén so hitu cong nghiép doi véi tén thwong mai

Yéu t6 gay xung dot vé quyén SHCN gitra
nhan hi¢u va tén thuong mai la sy chong lan do
giao thoa giira hai loai quyén:

béi tuong bao hd cua té€n thuwong mai 1a tén
goi, cling c6 thé dugc bao ho dudi danh nghia
nhan hiéu.

Chtic nang phén biét cia nhan hiéu va tén
thwong mai khac nhau vé khach thé phéan biét.
Nhan hi€u phan biét gitta hang hoéa va dich vy
cua cac doanh nghiép khac nhau, con tén thuong
mai phan biét cac doanh nghiép khac nhau hoat
dong trong cung linh vuc va khu vuc kinh doanh.
Tén thuong mai dong vai tro ciia nhan hi€u khi
gin tén thuong mai d6 1én hang hoa va dich vu
dé ban ra thi truong. Vi du: DNTN Toan Théng
Khanh Hoa da gin tén thuong mai Toan Thing
1én dich vu kinh doanh xing dau dé ban xing dau

! Theo diéu 123, Luat SHTT nam 2013.

ra thi truong; Tén thuong mai “Hai Ha -
Kotobuki” dung trong chudi cira hang banh keo
giup nguoi tiéu dung phan biét hang hoa cua
doanh nghi¢p Cong ty TNHH Hai Ha - Kotobuki
v6i hang héa cta cic doanh nghiép khac. Trong
hai truong hop trén, tén thuong mai da dong vai
tro cua nhan hiéu.

Ngi dung quyén SHCN ddi véi nhan hiéu bao
gém quyén st dung, cho phép nguoi khac sir
dung nhin hiéu; quyén ngin cdm nguoi khac st
dung nhan higu; quyén dinh doat doi v6i nhan
hiéu (chuyén nhuong quyén sé hitu va chuyen
quyén sir dung nhan hiéu)!. Noi dung quyén
SHCN déi véi tén thuong mai bao gdom quyén sur
dung tén thuong mai; quyén ngan cam nguoi
khéc st dung tén thuo*ng mai; quyén dinh doat
d6i voi tén thuong mai (quyén ddi véi tén thuong
mai chi duoc chuyen nhugng cung véi viéc
chuyén nhuong toan b co s¢ kinh doanh va hoat
dong kinh doanh dudi tén thuong mai d6; quyén
sir dung tén thwong mai khong dugc chuyén
giao?). Sir dung tén thuong mai c6 phan dong
nhit véi sir dung nhan hiéu, d6 13 gin tén thuong
mai/nhén hi¢u 1én hang hoa, phuong tién kinh
doanh hang hoa, dich vy, bién hiéu, gidy to giao
dich, mac du viéc sur dung d6 khac nhau & mic
d6 cu thé vé ngudn gdc thwong mai duoc chi dan.

Pham vi lanh thd bao ho cua tén thuong mai
gidi han ¢ khu vuc kinh doanh, tirc 1a khu vuc
dia ly noi doanh nghiép c6 ban hang, khach hang
hodc danh tiéng (Khoan 21 Diéu 4 Luat SHTT).
Pham vi bao hd nhadn hiéu la toan bd lanh
thd Viét Nam, do do pham vi bao hd cua nhan
hi€u luén bao trum pham vi bao hd cua tén
thuong mai.

Do viy, cung mot dbi twong duge bao hd
bang ca hai loai quyén thi co su chdng l4n vé noi
dung va pham vi quyén. Xung dot xay ra khi
quyén chong 1an thudc vé hai cha thé khac nhau,
béi vi viée thuc hién quyén cia nguoi nay thude
pham vi quyén ctia nguoi kia. D6 1a sy xung dot
giita hai loai quyén [1].

2 Theo khoan 3 diéu 139, khoan 1 didu 142, Luat SHTT
nam 2013.
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2.2. Co ché han ché xung dot quyén cua Ludt so
hitu tri tué Viét Nam hién nay.

Nguyén tic wu tién bdo hé quyén cé trude,
tirc 1a chi bao hg nhan hi¢u dang ky trudc hoic
tén thwong mai st dung trudc, dugc quy dinh
trong luat SHTT nham tranh xac 1ap quyén dbi
v6i nhan hiéu va tén thuong mai xung dot voi
nhau. D6 1a quy dinh vé diéu kién bao ho, xuat
phat tir chttc ndng phan biét cia nhan hiéu va tén
thuong mai. Nhan hi¢u bi coi 1a khong c6 kha
ning phan biét néu tring hoic tuong ty vai tén
thuong mai dang dugc st dung cua nguoi khac
dén muc c6 thé giy nham 1an cho nguoi tiéu
dung vé ngudn goc hang hoa, dich vy (diém k
khoan 2 Piéu 74 Luét SHTT). Tén thuong mai
khong duogc trung hodc twong tu dén muirc giy
nham 13n v6i nhin hiéu cua ngudi khac di duoc
bao hd trudc ngay tén thuong mai d6 duoc su
dung (khoén 3 biéu 78, Luat SHTT). Nhu vay,
giita nhn hiéu va tén thuong mai, quyén SHCN
chi thudc vé d6i tuong nao duoc bao ho trudec.

Nguyén tic uu tién bao ho quyén doi vai tén
thuong mai c6 trude dugc thuc hién thong qua
cac quy dinh v& nhan hiéu: (i) Tur chéi dang ky
nhan hiéu xung dot voi tén thuong mai c6 trudc;
(i) Khiéu nai quyét dinh cip va hay bo hi¢u luc
Gidy chting nhan ding ky nhan higu cap sali, gay
xung dot; (iii) Han ché viéc chuyén giao quyén
db6i voi nhan hiéu va tén thuong mai nham bao
dam chirc nang phén biét caa hai d6i tugng nay,
tranh tinh trang déng ton tai cac quyén xung dot
vai nhau. [2]

Mic du da cé nguyén tic wu tién bdo ho
quyen co trudc, van c6 tinh huong luat dinh dan
dén sy dong ton tai cdp quyén xung dot giita
nhan hiéu c6 sau va tén thuong mai co trudce. Do
13, khi hét thoi hidu 5 ndm cia quyén yéu cau hiry
b6 hiéu luc Gidy ching nhan ding ky nhin hi¢u
(khoan 3 Piéu 96 Luat SHTT), nhitng nhén hiéu
du bi ce‘ip sai van dugc tiép tuc ton tai. Vi du:
Khéch san Thang Loi & Ha Noi 14 khach san 16n
dau tién trén bo HO6 Tay, do Nha nuéc Cuba xay

¥ Nghi dinh s6 103/2006/ND-CP quy dinh chi tiét va huéng
dan thi hanh moét so diéu cua Luft S¢ hiru tri tué vé s& hfxg
cong nghi€p, dugc stra doi, bo sung theo Nghi dinh so

tang Nha nudc Viét Nam tr nam 1975. Mot
doanh nghiép khac 1a Nha khach Théng Loi -
Cong ty 489 Bo Qudc phong ¢ Thanh phd Ho
Chi Minh duoc cap Gidy ching nhan ding ky
nhan hiéu s6 4-0032704-000 ddi véi logo chira
céc tir Thang Loi va Victory tir ngay 25/11/1999.
K& tir ngay 26/11/2004, Khach san Thing Loi &
Ha Noi da khong con quyén yéu cau hity bo higu
Iuc Van br:ing bao hd néu trén dé bao vé tén
thuong mai dugc st dung trudc cia minh.

Nham han ché xung dot giita cac quyén dong
ton tai nhu vay, Luat SHTT dat ra nguyén tac ton
trong quyén dong ton tai, ddc biet la quyén cé
truoc: Viée thuc hién quyen SHTT khong dugc
xAm pham quyén va lgi ich hop phap ciia ngudi
khac (khoan 2 Piéu 7, Luat SHTT); Quyen
SHCN c¢o thé bi huy bo hi¢u lyc hodc bi cam su
dung néu xung d6t voi quyén SHTT cia ngudi
khac duoc xac 1ap trude (khoan 1 Diéu 17 Nghi
dinh 103/2006/ND-CP 3).

2.3. Nhitng diém bat cdp cua phap lugt hién hanh

Pham vi ldnh thé bdo hé tén thuong mai
khéng dwoc quy dinh ré rang, dé gdy hiéu sai.
Pham vi 1anh thd bao ho tén thuong mai dugc
hiéu thong qua dinh nghia tén thuong mai (khoan
21 DPiéu 4 Luat SHTT) va diéu kién bao ho tén
thuong mai (khoan Diéu 76 va khoan 2 Diéu 78,
Luat SHTT), d6 la khu vuc kinh doanh cua
doanh nghiép. Theo quy dinh nay, nhiéu tén
thuong mai trung hodc tuong ty nhau trong cung
linh vuc kinh doanh tai cac khu vuc kinh doanh
khac nhau phai duoc bao ho dong thoi. Tuy
nhién trén thue t&, pham vi lanh thé bao ho tén
thuong mai lai bi hiéu sai thanh toan lanh thé
Viét Nam, gidng nhu cac ddi twong SHCN khac.
Véi cach hiéu nay, chi c6 tén thuong mai du
tién duoc bao ho, kéo theo bat hop 1y trong viéc
giai quyét xung dot vé xac 1ap quyén SHCN giira
tén thuong mai va nhan hi¢u: Chi cé nhan hiéu
tuong tmg v6i tén thuong mai dau tién cla cing
mét chu thé méi duge dang ky. Do do, tén
thuong mai c6 sau khong dugc bao ho, bat ké

122/2010/ ND-CP, Vin bdn hop nhdt s6 02/VBHN-BKHCN
ngay31/12/2014, B6 Khoa hoc va Cong nghé
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truong hop né da timg ton tai khong xung dot véi
tén thuong mai c6 trudc trong khu vuc kinh
doanh tach biét va dugc md rong sir dung trude
sang khu vyc tranh chap.

Trong vu tranh chip giira hai DNTN xing
dau cuing mang tén thuong mai Toan Thang ¢ hai
tinh Binh Pinh va Khanh Hoa. DNTN Toan
Théng Binh Dinh dang ky nhan hi¢u Toan Thing
va c4o budc rang DNTN Toan Thing Khanh Hoa
sir dung tén thuong mai xam pham quyén d6i voi
nhin hiéu, cac co quan quan Iy SHCN yéu cau
DNTN Toan Thing Khanh Hoa budc phai doi
tén doanh nghiép [3]. Gia dinh rang DNTN Toan
Thang Binh Dinh sir dung tén thuong mai Toan
Théng trude tién tai Binh Dinh; DNTN Toan
Thiang Khanh Hoa st dung tén thuong mai sau
tai Khanh Hoa; sau d6 DNTN Toan Théng
Khanh Hoa mo rong kinh doanh sang Phu Yén
trugc, DNTN Toan Thing Binh Dinh mé rong
kinh doanh sang Phi Yén sau va cdo budc
DNTN Toan Thing Khanh Hoa xam pham
quyén dbi v6i nhin hiéu Toan Thang. Trong tinh
hudng gia dinh ndy, yéu ciu dbi tén doanh
nghiép thuc sy khong thoa dang ddi véi DNTN
Toan Thiang Khanh Hoa.

Tranh chép thuong phat sinh khi khu vuc
kinh doanh cua hai tén thuong mai giao nhau.
Trong thuc tién, viéc xac dinh khu vyuc kinh
doanh cua tén thuong mai khong tinh dén qua
trinh md rong lanh thé kinh doanh. Néu nhin
nhén khu vyc dia ly cua hai tén thuong mai gdm
hai phan phan tach biét va phan giao nhau, thi
quyén ddi v6i hai tén thwong mai déu duoc bao
ho trong phan tach biét va tén thuong mai nao
dugc sir dung trude trong phan giao thoa s& duoc
bao ho & phan giao thoa d6. Cach nhin nhan nay
cong bang hon, phu hop v6i phép luat hon va
nhu vay, tranh chip c6 thé duoc giai quyét bang
vi€c xac dinh ranh gioi dia ban hoat dong gitra
hai bén theo nguyén tic quyén dbi voi tén thuong
mai & khu vuc nao thudc vé doanh nghiép dau
tién st dung t€n thuong mai & khu vuc d6. Vi
vay, tranh chip khong thé duogc giai quyét mot

4 https://hbcg.vn/
5 https://doanhnghiepmoi.vn/thong-tin/Cong-Ty-TNHH-
Xay-Dung-Hoa-Binh-59df3.html

céch cong bang do viéc xac dinh ranh giéi dia
ban hoat dong gitra hai bén khong theo nguyén
tac quyén d6i v6i tén thuong mai & khu vuc nao
thudc vé& doanh nghiép dau tién sir dung tén
thuong mai & khu vuc d6. Vi du: Trong linh vuc
xay dung c6 hai doanh nghi€p mang tén riéng
“Hoa Binh™: (1) Cong ty CP Tép doan Xay dung
Hoa Binh (¢ thanh ph Ho Chi Minh) thanh lap
nam 1987, da xay dung rat nhicu cong trinh lon
tai khip ba mién trong ca nudc?; va (ii) Cong ty
TNHH Xay dung Hoa Binh (HOA BINH CO.,
LTD) (6 Binh Thuan) thanh 14p nam 1999, hoat
dong chi yéu ¢ dia phwong va cac tinh Binh
Phuéc, Pong Thap, Can Tho®. C6 thé ndi, mién
Bic va mién Trung la khu vuc kinh doanh tach
biét cua Cong ty CP Tap doan Xay dung Hoa
Binh. O mién Nam, c6 su giao nhau vé khu vuc
kinh doanh ciia hai cong ty. Vi du tai Can Tho,
Coéng ty TNHH Xay dung Hoa Binh m¢ Van
phong dai dién nam 2009, trong khi Céng ty CP
Tap doan Xay dung Hoa Binh bat diu hoat dong
nam 2011 véi cong trinh Bénh vién Pa khoa
Hoan My Céan Tho. Néu c6 tranh chép giira hai
doanh nghiép vé quyén dbi voi tén thuong mai
tai khu vuc Can Tho thi quyén phai thudc vé
Cong ty TNHH Xay dung Hoa Binh - 1a bén st
dung tén thuong mai nay trudc tai Can Tho.
Nguyén tdc tén trong quyén dong ton tai
khéng cu thé cho nén khé hiéu va khé thiee hién.
“Khoéng dugc xam pham quyén” cua nguoi khac
duogc hiéu thé nao khi hai bén cung c6 quyén st
dung va ngin cAm nguoi khac sir dung ciing mot
tén goi. Viéc thuc hién quyén cua nguoi nay
duong nhién xam pham quyén cua nguoi khac.
Quyén c6 sau “co thé bi cam” thuc hién néu
xung dot voi quyén co trude cua ngudi khac
duoc hiéu thé nao, truong hop nao bi cAm, cAm
nhu thé nao? Nhirng ciu hoi ndy chua duoc tra
16i. Vi vay, trong thuc t& xay ra hién tuong
“manh ai ngwoi dy khai théc thi truong”, cho nén
cht s6 hiru quyén c6 trudc khong nhimng bi chia
sé thi trudng ma con c6 nguy co bj mat co hoi
phat trién thi trudng, bi canh tranh 4p dao va

http://masocongty.vn/company/958866/van-phong-
dai-dien-cong-ty-tnhh-xay-dung-hoa-binh.html
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tham chi 1a chi thé quyén co trude bi mat mot
phan quyén ngin cim. Van dé dit ra 1a dé phan
chia thi truong mot cach cong bang, trong do
quyén c6 trudc phai duoc bao vé thoa dang thi
can phai giéi han quyén cta cac bén nhu thé nao:
Phan chia quyén theo linh thd? Phan chia quyén
theo linh vuc kinh doanh? Pt ra diéu kién st
dung nhan hiéu dé bao dam phan biét véi tén
thuong mai?...

Nguyén tdc wu tién bdo hg quyén cé trudc
lam han ché phat trién nhan hiéu. Vi sao co ché
wu tién bao ho quyén co trude khong triét tiéu
quyén xung dot ma van dé khoang tréng vé thoi
hi€u hay bo hiéu luc, cho phép ton tai nhin hiéu
ding ky sau? Chinh sach nay c6 thé duoc 1y giai
mdt phan bang nhu cau ding ky mot loai nhan
hi¢u dac biét, d6 la nhan hi€u trung véi tén
thuong mai cia cung mot doanh nghiép. Tén
thuong mai thuong dugc dung lam nhén hi¢u
dung cho moi hang hoa, dich vy, hodc dung cho
cd mot dong hang hoa, dich vu cia mot doanh
nghiép, dé chi dan hang hoa, dich vy ¢ cting mot
ngudn gbc thuong mai. Loai nhin hiéu nay goi
12 “nhdn hiéu co s6” % Nhu ciu bao ho “nhin
hiéu co s0” 1a nhu cau thiét thuc, vi mdi doanh
nghiép trude hét déu dau tu xay dung danh tiéng
cua minh thong qua tén thuong mai. Mat khac,
tén thuong mai chi dugc bao hd trong khu vuc
kinh doanh ctia doanh nghiép, vi vay, trén ca
nude cung lac ¢6 thé c6 nhidu doanh nghiép sir
dung tén thuong mai trung hodc tuong tu voi
nhau & cac khu vuc kinh doanh khac nhau. Do
d6, nhu cau dang ky cac “nhan hiéu co so” tuong
g voi cac tén thuong mai déng ton tai tir trudc
gdy xung dot voi nhau.

Piém bat cap nam & chd viée ap dung triét
dé nguyén tic uu tién bao hd quyén co trudc
dudng nhu khéng hop 1y: (i) Nhiéu co s¢ kinh

6 “Nhan hiéu co s6” dugc dinh nghia trong
Dictionary.com la nhan hiéu g'Zin trén va xac dinh moi san
pham cta mot doanh nghiép (“House mark™: “a trademark
that appears on and identifies all of a company's products)
https://www.dictionary.com/e/epidemic-vs-
pandemic/?itm_source=parsely-api

Nhién hiéu co s& thudng tring voi phan tén riéng trong
tén thuong mai cua cing mot chu, tiéng Anh 1a “house
mark”) doanh nghiép.

doanh nh¢ hoat dong trong mot khu vuc dia ly
rit han hep, chi dung tén thwong mai va khong
¢6 nhu cau cAm ngudi khac sir dung nhan higu
ngoai khu vue d6 va ngugc lai (ii) Nhiéu doanh
nghiép c6 nhu cu phat trlen thi truong hang hoa,
dich vy ra pham vi toan qudc, nhung khong dang
ky dugc “nhan hi€u co sd” chi vi trung tén
thuong mai v6i cac co sé kinh doanh nhé ¢ dia
phuong khac. Van d¢ dat ra 1a liéu c¢6 thé cho
phép dang ky cac “nhan hiéu co s¢” twong ting
v6i céc tén thuong mai dong ton tai hay khong?
C6 thé dua trén nguyén tic giéi han lanh tho bao
ho cua tén thuong mai dé d@)ng bao hd cac “nhan
hi€u co s&” tuong ung hay khong? Phap luat hién
hanh ctia Viét Nam hoan toan khong dé cap dén
tinh hudng nay.

3. Phéap luat va thyec tién ciia nuéc ngoai
3.1. Nguyén tdc wu tién bdo hé quyén cé trude

Quyén doi véi nhan hiéu thugc vé ngudi nép
don dang ky dau tién hodc sir dung dau tién. Dai
da s6 cac nudc trén thé gisi (vi du: Trung Qudc’,
Viét Nam,..) bao hd nhan hiéu theo nguyén tac
dang ky xac 1ap quyén va‘“ndp don dau tién”/
“first to file”, tirc 12 danh quyén cho ngudi ndp
don dang ky dau tién. Ciing c6 nhiing nudc bao
ho nhén hiéu khong dang ky theo nguyen tic xac
lap quyén trén co scr su dung va “su dung ddu
tién”’/ “first to use”, tirc 1a danh quyén cho ngudi
sit dung ddu tién ma khong can dang ky. Tuy
nhién, nhitng nudc nay ciing c¢6 hé thdng ding ky
nhin hiéu va quyén dang ky nhén hiéu thudc vé
ngudi sir dung dau tién [4]. Pa sd cac nudc nay
1a cac qudc gia c6 thé ché Lién bang, dién hinh
la Hoa Ky, Canada® va Australia. Nhan hiéu

7 Trung qudc, Trademark Law of the People's Republic
of China, as amended 2013, Article 31 “Where two or more
applicants apply to register identical or similar trademarks
for use on the same kind of goods or similar goods, the
trademark office shall first conduct examination of, give
approval to and announce the trademark whose
registration is applied for earlier than the rest...”

8 Canada, Trademark Act (R.S.C., 1985, c. T-13),
Section 16 (1)

“Entitlement to registration


https://www.dictionary.com/e/epidemic-vs-pandemic/?itm_source=parsely-api
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khong dang ky dugc bao hd theo dia ban kinh
doanh 1a lanh thd bang. Cac “nhin hiéu co s6”
cling duogc bao ho theo co ché bao ho nhan hiéu
khong dang ky. Vi vay, nhiing nhan hi¢u nay
ddng ton tai & cac Bang khac nhau.

Quyén doi voi tén thirong mai thudc vé nguoi
sir dung ddu tién. Pa sd cac nudc trén thé gidi
(Vi du: Trung Qudc — Diéu 5(2) Luat Chong
canh tranh khong lanh manh®, Viét Nam ...) bdo
ho tén thuong mai theo nguyén tic xac lap quyén
trén co so str dung va danh quyén cho ngudi sir
dung dau tién. Tuy nhién, tuy thudc phap luat
qudc gia, pham vi lanh tho bao ho tén thuong mai
la khu vyc kinh doanh, dugc xéc lap theo thuc
tién hoat dong kinh doanh dudi tén thuong mai
d6, hoic 13 toan bo 1anh thd qudc gia [5].

Giita nhan hi¢u va tén thuwong mai, quyén cé
trude dugc ton tai. Nguyén tic uu tién bao ho
quyén co trude duoc ap dung trong xac 1ap quyen
cing nhu trong thuc thi quyén [5]. Cu the la
quyén co trude 1a cin ctr && phu nhan quyén co
sau, dudi hinh thirc diéu kién bao hd, can clr phéan
dbi hodc hity bo hiéu luc dang ky.

Vi du dién hinh 13 luat phap Hoa Ky (Luat
Nhén hi€u Lién bang - Pao luat Lanham, §2 (15
U.S.C. §1052(d))"), Trung Quoc (Diéu 32 Luét
Nhan hiéu ctia Trung Quoc stra d6i nam 2013)™,
nhiéu nuéc thudc Khéi Thinh vugng chung, nhu

16 (1) Any applicant who has filed an application in
accordance with subsection 30(2) for the registration of a
registrable trademark is entitled, subject to section 38, to
secure its registration in respect of the goods or services
specified in the application, unless at the filing date of the
application or the date of first use of the trademark in
Canada, whichever is earlier, it was confusing with

(a) a trademark that had been previously used in Canada
or made known in Canada by any other person;

(b) a trademark in respect of which an application for
registration had been previously filed in Canada by any
other person; or

(c) a trade name that had been previously used in Canada
by any other person.”
https://laws-lois.justice.gc.ca/eng/acts/T-13/page-
7.html#h-450650

° Trung qudc, Anti-unfair Competition Law of the
People's Republic of China (Dich: Ludt Chéng canh tranh
khong lanh manh cua Cong hoa Nhéan dan Trung Hoa).

“5. An operator shall not adopt the following unfair means
to carry on transactions in the market and cause damage to
competitors:

Anh qudc (khoan (4) muc 5 Pao luat Nhin
hiéu)?, Singapore (khoan (7) Muc 8 Dao luat
Nhan hiéu)®, nhiéu nuéc thanh vién EU, nhu
buc [6], Ao [7].

3.2. Suw dong ton tai quyén khi hét thoi hiéu hity
bo dang ky nhan hiéu

Quyén yéu cau hay bo hiéu lyc ding ky cac
nhén hiéu 1a quy dinh cho phép chu s¢ hitu céc
quyén c6 trude dugc bao vé quyén ctia minh
thong qua thii tuc yéu cau hity bo nhan hiéu duoc
déing ky sau, ma trdi quy dinh vé diéu kién bao
ho. Tuy nhién, quyen nay chi co6 thoi hi¢u luat
dinh 12 5 nam ké tir ngay dang ky nhan hiéu. Néu
cht s& hitu quyén co trude khong thuc hién
quyén trong thoi hi€u d6 thi s€ phai chia sé doc
quyén nay voi chu nhan hiéu dang ky sau. Hai
quyén sé tiép tuc tn tai dong thoi mot cach hop
phap. Dy 1a chinh sach can bang loi ich giira hai
cht thé. Sau thoi hiéu 5 nam d6 nhén hiéu da qua
thoi gian st dung, voi sy dau tu dang ké va du
dat dugc kha nang phan biét voi tén thuong mai.

De tranh xung 4ot gitra quyen co truoc va
quyén c6 sau, phap ludt cac nudc c6 mot sd bién
phap kha di:

Thir nhdt 1 quy dinh giéi han cac quyén do
sao cho trong pham vi chdng 1an chung khong

...(3) using, without authorization, the business name or

personal name of the other person on his own goods,

leading people to mistake them for the goods of the other

person;...”

10 Hoa Ky, US Trademark Law 1946 (Dich: Ludt Nhén

hiéu cua Hoa Ky)
https://www.uspto.gov/sites/default/files/trademarks/la

w/Trademark_Statutes.pdf

11 Trung quéc, Trademark Law of the People's Republic

of China, as amended 2013 (Dich: Lugt Nhan hiéu cua

Cong hoa Nhan dan Trung Hoa, siza déi 2013)
https://www.wipo.int/edocs/lexdocs/laws/en/cn/cn195

en.pdf

12 Anh Quéc, Trademark Act 1994 (Dich: Pao ludt Nhin

hiéu 1994)
http://www.legislation.gov.uk/ukpga/1994/26/section/

5?view=plain

13 Singapore, Trade Marks Act, 1998 (Dich: Pao ludt

Nhan hiéu 1998) https://sso.agc.gov.sg/Act/TMA1998


https://laws-lois.justice.gc.ca/eng/acts/T-13/page-7.html#h-450650
https://laws-lois.justice.gc.ca/eng/acts/T-13/page-7.html#h-450650
https://www.uspto.gov/sites/default/files/trademarks/law/Trademark_Statutes.pdf
https://www.uspto.gov/sites/default/files/trademarks/law/Trademark_Statutes.pdf
https://www.wipo.int/edocs/lexdocs/laws/en/cn/cn195en.pdf
https://www.wipo.int/edocs/lexdocs/laws/en/cn/cn195en.pdf
http://www.legislation.gov.uk/ukpga/1994/26/section/5?view=plain
http://www.legislation.gov.uk/ukpga/1994/26/section/5?view=plain
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76  D.T. Thanh, N.N. Quang / VNU Journal of Science: Policy and Management Studies, Vol. 36, No. 3 (2020) 69-79

dbi khang 14n nhau. Cu thé 1a viéc str dung nhan
hiéu boi chii s¢ hitu s& khong thude quyén ngin
cAm ciia chu s¢ hitu tén thuong mai va nguoc lai
viée sir dung tén thuong mai boi chi s¢ hiru cling
khong thudc quyén ngin cidm cua chu sé hiru
nhan hi¢u.

Thit hai 1a quy dinh cho phep chu s¢ hiru
quyén c6 trude duge yéu cau chu s¢ hiru nhan
hiéu c6 sau phai bd sung cac yéu td vao nhin
hiéu dé phan biét nhan hiéu do voi tén thuong
mai c6 trudce.

Co ché déng ton tai sau thoi hiéu 5 nam phé
bién trong ludt nhén hiéu cia cac qudc gia. Vi
du, Trung qudc (Dleu 45, Piéu 59 Luat Nhin
hiéu ctia Trung Qudc, sira d6i nam 2013, Hoa
Ky (Section 15 Trademark Act,15 U.S.C.
§1065% [8]).

3.3. Su dong ton tai quyén trén co sé “sir dung
dong thoi mot cach trung thyuc”

Rat nhiéu quoc gia trén thé giGi cho phép
ddng ton tai quyén trén co s& “str dung dong thoi
mot cach trung thuc”, theo d6 cac nhan hiu
tring hodc tuong tu véi nhau, dung cho hang
hoéa, dich vu cung loai hodc tuong ty voi nhau co
thé dugc ding ky boi cac chi thé khac nhau véi
céc yéu cau sau day:

Thir nhdt, nhimg nhan hiéu nay da duoc st
dung dong thoi mot cach trung thuc tir trudc.
Viéc danh gia tinh trang “str dung dong thoi mot
cach trung thuc” dya vao niam yéu t6: (i) Tinh
trung thyc cua viée st dung dong thot; (ii) Mire
d6 sir dung nhén hiéu dong thoi xét vé thoi gian,
khong gian, khdi luong cia hoat dong thuong

14 Trung qudc, Trademark Law of the People's Republic
of China, as amended 2013 (Dich: Luat Nhan hiéu caa
Cong hoa Nhan dan Trung Hoa, stra dbi 2013)

Article 59. ... "Where, before a trademark registrant applies
for registration of a trademark, another party has used a
trademark that is of certain influence and is identical with
or similar to the registered trademark on the same kind of
goods or similar goods, the holder of the exclusive right to
use the registered trademark shall have no right to prohibit
the said party from continued use of the trademark within the
original scope of use, however, the holder may require the
latter to add a proper mark for distinguishment.”
https:/Awww.wipo.int/edocs/lexdocs/laws/en/cn/cn195en.pdf

mai va vé hang hoa, dich vu lién quan; (iii) Kha
ning gdy nham lan do tinh twong tu giita cac
nhan hiéu; (iv) Cac tinh huéng nham 1an thyc té;
(v) Su bat tién gay ra cho cac bén lién quan. [9].
Trong 5 yéu t6 néu trén, yéu t6 s6 (ii) mang tinh
dinh luong. Can hiéu rang phap luat khong dat ra
chi tiéu dinh lwong, ma chi quy dinh rang cac dai
lugng d6 1a tidu chi dé xem xét tinh dong thoi
cua vi€c sir dung té€n thuong mai /nhan hiéu do
cac doanh nghié€p khac nhau thyc hién. Vi du vé
mat thoi gian, bat luan thoi luwgng sir dung, chi
can xem xét xem thoi gian hai bén sir dung céc
nhan hiéu c6 khoang tring nhau hay khéng; vé
mit khong gian, can xem xét dén tinh khac biét
vé khu vuc kinh doanh hoic kénh thuong mai dé
khang dinh co sy tach biét vé ngudi tiéu ding
hay khong.

Thir hai, viéc cho phép cac dang ky dong ton
tai bi rang budc boi nhing gidi han va diéu kién
thich hop dé bao dam kha ning phan biét vé
ngudn gdc hang hoa, dich vu gin cac nhan hiéu
d6. Nhitng gioi han va diéu kién nay co thé thude
vé cac phuong dién khac nhau: (i) phuong thirc
sir dung nhan hiéu (sir dung yéu té phan biét bo
sung); (ii) dia ban st dung nhan hiéu (phan chia
khu vuc dia ly); (iii) linh vuc kinh doanh (phan
chia kénh thuong mai (online — offline, nhap
khau —ndi dia...); phan chia danh muc hang hoa,
dich vuy...); (iv) gi6i han néi dung quyén (quyén
ngan cam lan nhau...).

Co ché nay phd bién ¢ cac nude co Luat an
1¢, dién hinh 1a Khéi Thinh vuong chung nhu
Anh Quéc (diém b khoan (1) va khoan (2) muc
7 Pao Luat Nhan hiéu 1994'%), Singapore (diém
b khoan (1) muc 9 Dao luat Nhan hiéu'’),

15 Hoa Ky, US Trademark Law 1946 (Dich: Ludt Nhan

hiéu cua Hoa Ky)

https://www.uspto.gov/sites/default/files/trademarks/law/T

rademark_Statutes.pdf

16 Anh Quéc, Trademark Act 1994 (Dich: Pao ludt Nhén

hiéu 1994)
http://www.legislation.gov.uk/ukpga/1994/26/section/

5?view=plain

17" Singapore, Trade Marks Act, 1998 (Dich: Pao

ludt Nhan hiéu 1998)

https://sso.agc.gov.sg/Act/ TMA1998
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Malaysia (khoan (1) muc 20, diém f khoan (1)
Muc 40 DPao luat Nhan hiéu 1976 [10]), An Do
(muc 12 Pao luat Nhan hi¢u [9]; Hoa Ky (muc
§2 (15 U.S.C. §1052(d) [4]). Pac biét c6 Thai
Lan, la nudc ngoai hé théng Luét an 1€ cling theo
mo hinh nay (Piéu 27 Pao luat Nhan hiéu).’®
Quy dinh chi tiét va toan dién nhat 1a phap
luat cua Hoa Ky: “Khi ¢é xung dot vé quyen giira
nhan hiéu véi tén thirong mai, quyén doi Voi
nhan hiéu cé trueéc sé wu thang nhung quyén doi
véi nhan hiéu c6 sau cd thé dong ton tai véi nhan
hiéu co trucc”. Phap luat caa Hoa Ky con quy
dinh rang trong tinh huéng c6 nhiéu nguoi da
cung str dung hop phap trong thuong mai cac
nhéan hiéu trung hoac tuong tu v4i nhau trudc
ngay bat ky ngudi ndo trong s6 ho nép don ding
ky nhan hiéu, néu ho tiép tuc cung sir dung
nhitng nhan hiéu d6 dudi nhitng diéu kién va han
ché vé phuong thic sir dung, vé noi sir dung, vé
hang hoda, dich vy, ma khdng c6 kha nang gay
nham Ian, hiéu sai hoac lira ddi, thi ho c6 thé
duogc cdp dang ky nhan hiéu (dang ky dong ton
tai trén co s¢ dong su dung). Tuy nhién, mdi
quyén ddng ton tai déu bi han ché vé (i) phuong
thuc st dung; (ii) lanh dia sir dung; hoac (iii)
hang hoa, dich vu. Nhitng han ché nay bao dam
rang su dong ton tai cac quyén dbi véi nhan hiéu
khong gay nham Ian vé ngudn gdc hang hoa. [4]
Tén thuong mai c6 trudc khi duge st dung
véi vai tro cua nhan hiéu cling dugc bao hd dudi
danh nghia nhan hi€u. Nhu vay “nhan hiéu co
s0” ¢6 thé duoc dong bao ho theo diang ky lién
bang, theo d6 nhan hiéu co6 hiéu lyc trén lanh thd
Lién Bang, trir lanh thd Bang noi “nhan hiéu co
$0” va tén thuong mai dugc bdo hd. Nhan hiéu
co 5o dugc dang ky dudi danh nghia mdt loai
nhin hiéu dic biét, duoc quy dinh rat chi tiét
trong Hudng dan thim dinh nhan hiéu ciia Hoa
Ky*°. Toa 4n Hoa Ky cho phép cac doanh nghiép
ddng str dung nhan hiéu tring hodc tuong ty tai
cac khu vyc dia 1y khac nhau vi khong c¢6 kha

8 Thai Lan, Trademark Act B.E. 2534, amended by
Trademark Act (No.2) B.E. 2543 and Trademark Act (No.3)
B.E. 2559 (Dich: Dago ludt Nhan hiéu B.E. 2534, duoc sira
déi theo Pao ludt Nhan hiéu (No.2) B.E. 2543 va Pao ludt
Nhéan hiéu (No.3) B.E. 2559),
https://wipolex.wipo.int/en/text/444230

nang gay nham lan. Vi dy, trong vu Weiner King,
Inc. kién Wiener King Corp, Toa lién bang cho
phép ddng sir dung nhan hiéu "Weiner King" cho
nha hang ban xuc xich & New Jersey va nhan
hiéu "Wiener King" cho nha hang & North
Carolina. Tuong tu, trong vu Pinocchio’s Pizza
Inc kién Sandra Inc, toa cho phép sir dung nhan
hiéu “PINOCCHIO’S” cho nha hang & Maryland
va nhan hi¢u “PINOCCHIOS” cho nha hang ¢
bat ky noi nao khac trong ca nude [11]. Ho1 dong
giai quyét tranh chap va khiéu nai vé nhin hiéu
cua Co quan Patent va Nhan hi€u Hoa Ky
(USPTO) ciing c6 thim quyén quyét dinh cong
nhan quyén dong st dung mot nhan hidu.
USPTO cép dong dang ky déi v6i nhan hiéu trén
co s quyén dong su dung hop phap dé dugc Toa
an hoac Hoi ddng giai quyét tranh chip va khiéu
nai vé nhan hiéu cong nhan. bang ky trén co so
dong st dung phai néu rd dleu kién va gioi han
vé phuong thirc sir dung, vé 1anh dia sir dung, vé
hang hoa, dich vu (§2 (15 U.S.C. §1052(d)). Vidu
Ping ky bi gioi han lanh thd, gdm toan bo Hoa Ky
trir Bang New York theo Str dung dong thoi s6
94002928. Ping ky dong thoi voi John Richard
Grigonis (Pang ky dong thoi sb 4776479).

4. Giai phap hoan thién phap lujt nham han
ché xung djt

4.1. Lam ré quy dinh vé pham vi lanh thé bdo ho
tén thuong mai

Can bd sung quy dinh v& pham vi lanh tho
bdo hé tén thwong , trong dé khang dinh pham vi
bao ho chi gioi han ¢ khu vuc kinh doanh theo
dinh nghia tai khoan 21 Piéu 4 Luat SHTT
(khoéng phai méc nhién 1a toan b lanh thd Viét
Nam). DPong thoi, can b sung quy dinh lam rd
rang cac tén thuong mai tring hodc tuong tu véi
nhau, su dung trong cung linh vuc kinh doanh

19 YSPTO (2018), 1402.03(b) House Marks, TMEP -
Trademark Manual of Examining Procudure, October 2018
(Dich: 1402.03(b) Nhan hiéu co sé, TMEP — Huéng dan
Thém dinh Nhan hiéu)
https://tmep.uspto.gov/RDMS/TMEP/Jan2017#/Jan2017/T
MEP-1400d1e2146.html, truy cap 15/3/2020
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nhung khéac khu vuc kinh doanh dugc phép ton
tai va bao ho dong thoi.

Can bo sung quy dinh lam 16 nguyén tdc
quyén thugc vé nguoi sir dung trueée khi xdc dinh
pham vi lanh tho bao hé tén thirong mai. Trong
truong hop gitta hai tén thuong mai co sw giao
thoa vé khu vuee dia Iy, tuc 1a khu vuc kinh doanh
¢6 phan chung (khu vuc giao thoa) va cac phan
tach biét (khu vuc tach biét) thi quyén SHCN dbi
v&i tén thuong mai trong khu vue giao thoa thude
vé bén sir dung trudc tén thuong mai trong khu
vuc d6. Tuy nhién quyén trong khu vuc giao thoa
khong lam triét tiéu su bao hd ddi véi tén thuong
mai ctia bén kia trong khu vue tach biét. Noi cach
khac quyen SHCN doi véi tén thiong mai c6 thé
dong ton tai trén co so phan dinh lanh thé theo
nguyén tdc ai sir dung ¢ lanh thé ndo trude sé
xdc ldp quyén ciia minh ¢ lanh thé do.

4.2. Cu thé héa nguyén tdc ton trong quyén dong
ton tai

Luat SHTT Viét Nam can lam rd nguyén tic
t6n trong quyén duoc xac 1ap trude bang mot co
ché phan chia quyén hop 1y. Co ché phan chia
quyén kha di co thé 1a: (i) Béo ton nguyen ven
quyén cua té€n thuong mai trong pham vi lanh thd
bao hd da xac lap; thu hep quyén dbi v6i nhan
hiéu ding ky sau bang toan bo quyén dbi véi tén
thwong mai d6 (Ttc 1a trong pham vi lanh thd
bao hd tén thuong mai, chu so hitu tén thuong
mai c¢6 quyén ngin cidm viéc sir dung nhan hiéu
dang ky sau; chu sé& hitu nhan hiéu dang ky sau
khong c6 bit ctr quyén gi d6i voi nhin hiu. N6i
cach khéc, day 1a nguyén tic phan chia lanh tho
trong d6 lanh tho bao ho nhin hiéu c6 sau khong
bao gdém lanh thd bao ho tén thwong mai ¢ trudc);
(ii) bao ton kha ning mé rong khu vie kinh doanh
cho chii tén thuong mai c6 trudc (duoc quyén st
dung tén thuong mai trén toan qudc ma khong phai
xin phép chii nhan hi€u c6 sau. Giai phap nay co
tinh mém déo, dung hoa lgi ich cac bén.

4.3. B6 sung quy dinh vé dong bao hé “nhén hiéu
co so” Voi tén thuwong mai trong trueong hop da
co cac tén thuong mai dang dwoc bdo ho
dong thoi

’\“

Can bo sung quy dinh vé “nhan hiéu co so”
va tao co s& phéap 1y cho kha ning dong ton tai
“nhan hi€u co s6” dang ky sau voi t€n thuong
mai ¢ trude ma khong can thoi higu 5 ndm hiy
bo hiéu luc nhan hiéu. Trong truc‘mg hop co6 su
xung dot gitia “nhan hi¢u co s¢” va tén thuong
mai cta hai chi thé khac nhau, c6 thé cho phép
hai d6i tugng d6 dong ton tai dé can bang quyen
loi gitta cac doanh nghi€p trong mot so truong
hop ¢6 nhiéu tén thwong mai dang dwrge bao ho
dong thoi tir trude.

“Nhan hi¢u co s6” dang ky sau cia mot trong
céc chi s¢ hiru tén thuong mai c6 thé dong ton
tai voi cac tén thuong mai dbng bao ho tir trudce
trén co sO& phan chia quyén mot cach hop 1y,
tuong ty nhu co che néu tai dé xuat thir hai trén
day. Nghia 1a mdi tén thuong mai déu duoc bao
ton quyén trong pham vi lanh thd bao ho da xac
1ap, trong d6 chu nhén hiéu dang ky sau khong
¢6 bat cir quyén gi (nhu phan tich tai diém 4.2
trén day). Lanh tho bao ho nhan hiéu dang ky sau
khong bao gom céac khu vire thudc pham vi lanh
thd bao ho tén thuong mai ciia nguoi khac, tac la
chi bao gdm pham vi lanh thd bao ho tén thuong
mai cua chu sé hitu nhan hiéu co sé tuong ng
va nhitng khu vyc chua ¢6 chi (Khu vyc chua cé
chu 1a khu vuc dia 1y khong thudc pham vi bao
ho tén thwong mai cia bat ky chu thé nao). Trong
nhiing khu vuc chua c6 chu d6 ma chui sd hitu
moi gianh quyén so hitu nhin hiéu khong co
quyén ngin cam viéc st dung tén thuong mai ciia
nhimg ngudi khac dé mé rong khu vuc kinh
doanh.

Khi cho phép ddng ton tai “nhin hiéu co s6”
dang ky sau voi tén thuong mai c6 trudce trén co
sO cac tén thuo‘ng mai dang duoc bao ho dong
thoi, ngoai viée phén chia khu vuce dia 1y va gisi
han quyén ngin cAm nhu néu trén, néu can thiét,
phai dit ra cac diéu kién khac rang budc “nhan
hiéu co s6” dang ky sau dé bao dam khong co
kha nang nham lan giira hai d6i tuong nay, nhu
phuong thire str dung nhan hiéu (sir dung yéu t6
phan biét bd sung); linh vic kinh doanh (phan
chia kénh thuong mai (online — offline, nhap
khau — noi dia,...); phan chia danh muc hang
hoa, dich vu,...).
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Y nghia cua giai phap

Céc giai phap hoan thién chinh sach phap
luat néu trén s& gop phan giam thiéu mot loai
xung dot dac biét, phat sinh tur sy chéng lan, giao
thoa gitta cap quyén SHCN ddi véi nhin hiéu va
tén thuong mai, hudng dén su minh bach va cong
bang trong viéc can bang loi ich giita cac doanh
nghiép. Bén canh nguyén tac danh quyén cho
chu thé dang ky trude hodc st dung trude, con
c6 nguyén tic phan chia giira cic quyén dong
ton tai.

5. Két luan

Hién tugng “xung dot” quyén trong bao ho
cic ddi twong cua quyén SHTT la khong thé
tranh khoi ddc biét dbi voi nhan higu va tén
thwong mai. Do vy, viéc dé ra cac giai phap dé
giai quyét cac “xung dot” khong chi co ¥ nghia
vé mit khoa hoc, ma con ¢ y nghia kinh té - xa
hoi.

Dé giai quyet dugc cac xung dot gitra cac dbi
tuong cua quyeén SHTT cuia Viét Nam, rat

can nghién ctu kinh nghiém, tham khao phap
luat cia mot s6 qubc gia trong linh vyc lién quan
dé b6 sung, chinh stra cac quy dinh hién hanh cua
phap luat SHTT.

Tai liéu tham khao

[1] Le Thi Nam Giang, Conflict between the protection
of trademark and trade name (in Vietnamese),
Journal of Legal Sciences 03 (76) (2013) 58-59.

[2] Nguyen Thi Thu, Conflict between trademark and
trade name in the protection of trademark (in
Vietnamese), Faculty of Law - Hanoi National
University, Ha Noi, 2015.

[3] Nguyen Van Bay, Handling conflict between
trademark and trade name in the enforcement of
intellectual property rights (in Vietnamese),
International seminar “The enforcement of
intellectual property rights in Vietnam after
accession to The World Trade Organization WTO”
organized by University of Social Science and
Humanity and KAZ Institute (GE), Feb.2011.

[4] Trademark Angel, Trademarks: First-to-use and
First-to-file Countries,
https://trademarkangel.com/trademarks-first-to-
use-and-first-to-file-countries, 2020 (accessed 25
March 2020).

[5] Nguyén Thi Qué Anh, Several issues regarding the
protection of industrial rights of trade names
around the world (in Vietnamese), The Journal of
Sciences of Hanoi National University, Economy —
Law, T. XVII, 2 (2002), 31- 35.

[6] INTA Bulletin, Back to the Roots: Conflicts
Between Trademarks and Company Names in
Germany Before and After Céline,
https://www.inta.org/INTABulletin/Pages/Backtot
heRootsConflictsBetweenTrademarksandCompan
yNamesinGermanyBeforeand AfterC%C3%A9line
.aspx#, 2020 (accessed 25 January 2020).

[7] Kluwer Trademark Blog, Priority conflicts
between trade names and trademarks in Austria:
Defence of prior trade name in trademark
cancellation action,
http://trademarkblog.kluweriplaw.com/2016/07/15
Ipriority-conflicts-between-trade-names-and-
trademarks-in-austria-defence-of-prior-trade-
name-in-trademark-cancellation-
actions/?doing_wp_cron=1594188717.421016931
5338134765625, 2020 (accessed 27 January 2020).

[8] ipwatchdog.com, Incontestable Status: What it is
and why trademark owners want it,
https://www.ipwatchdog.com/2018/01/31/incontes
table-status-federally-registered-
trademark/id=93071, 2020 (accessed 25 March

2020).
[9] Legal Services India.com, Honest and Concurrent
Use of Trademark,

http://www.legalservicesindia.com/article/2469/H
onest-And-Concurrent-Use-of-Trademark.html,
2020 (accessed 10 April 2020).

[10] Hafiz ~Zubir Co, Trademark: concurrent
registration, https://hzac.com.my/trademark-
concurrent-registration/, 2020 (accessed 15 April
2020).

[11] Lombard & Geliebter Trademark Attorneys, The
Concurrent Use of Trademarks in Different
Geographical Locations,
http://www.lgtrademark.com/wpcontent/themes/n
extclient/media/Concurrent_Use_of_Trademarks_
in_Different_Geographical_Locations.pdf, 2020
(accessed 18 April 2020


https://trademarkangel.com/trademarks-first-to-use-and-first-to-file-countries
https://trademarkangel.com/trademarks-first-to-use-and-first-to-file-countries
https://www.inta.org/INTABulletin/Pages/BacktotheRootsConflictsBetweenTrademarksandCompanyNamesinGermanyBeforeandAfterC%C3%A9line.aspx
https://www.inta.org/INTABulletin/Pages/BacktotheRootsConflictsBetweenTrademarksandCompanyNamesinGermanyBeforeandAfterC%C3%A9line.aspx
https://www.inta.org/INTABulletin/Pages/BacktotheRootsConflictsBetweenTrademarksandCompanyNamesinGermanyBeforeandAfterC%C3%A9line.aspx
https://www.inta.org/INTABulletin/Pages/BacktotheRootsConflictsBetweenTrademarksandCompanyNamesinGermanyBeforeandAfterC%C3%A9line.aspx
http://trademarkblog.kluweriplaw.com/2016/07/15/priority-conflicts-between-trade-names-and-trademarks-in-austria-defence-of-prior-trade-name-in-trademark-cancellation-actions/?doing_wp_cron=1594188717.4210169315338134765625
http://trademarkblog.kluweriplaw.com/2016/07/15/priority-conflicts-between-trade-names-and-trademarks-in-austria-defence-of-prior-trade-name-in-trademark-cancellation-actions/?doing_wp_cron=1594188717.4210169315338134765625
http://trademarkblog.kluweriplaw.com/2016/07/15/priority-conflicts-between-trade-names-and-trademarks-in-austria-defence-of-prior-trade-name-in-trademark-cancellation-actions/?doing_wp_cron=1594188717.4210169315338134765625
http://trademarkblog.kluweriplaw.com/2016/07/15/priority-conflicts-between-trade-names-and-trademarks-in-austria-defence-of-prior-trade-name-in-trademark-cancellation-actions/?doing_wp_cron=1594188717.4210169315338134765625
http://trademarkblog.kluweriplaw.com/2016/07/15/priority-conflicts-between-trade-names-and-trademarks-in-austria-defence-of-prior-trade-name-in-trademark-cancellation-actions/?doing_wp_cron=1594188717.4210169315338134765625
http://trademarkblog.kluweriplaw.com/2016/07/15/priority-conflicts-between-trade-names-and-trademarks-in-austria-defence-of-prior-trade-name-in-trademark-cancellation-actions/?doing_wp_cron=1594188717.4210169315338134765625
http://www.lgtrademark.com/wp

