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Giai phap khic phuc xung dot trong viéc bao hd tac pham

my thuat ing dung va kiéu dang cong nghiép

Dbiang Thi Thanh”

Truong Dai hoc Khoa hoc Xa héi va Nhan van, Dai hoc Quéc gia Ha Noi
336 Nguyén Trai, Thanh Xuan, Ha Néi, Viét Nam

Nhan ngay 10 thang 4 ndm 2021
Chinh sira ngay 10 thdng 6 nam 2021; Chap nhan dang ngay 05 thang 7 nam 2021

Tém tit: Van dé xung dot quyén s¢ hitu tri tu¢ (SHTT) ¢ Viét Nam di&n ra ngay cang phé blen va
phtrc tap dac biét 1a xung dét gita quyen tac gia ddi vai tac pham my thuat tng dung va quyén so
hiru cong nghiép (SHCN) ddi vai kiéu dang cong nghiép (KDCN). Pi c6 nhiéu nghién ctru di truge
nghién cuu ve van dé nay nhung con thiéu nhirng khao séat phap lut ciia nudc ngoai. Bai viét nay
tiém can vain dé thong qua viéc khao sat phap luat cua nude ngoai dé dé xuat giai phép giai quyét
xung dot giira tic pham my thuat tng dung va KDCN dbi véi Viét Nam. Nhiém vy ciia nghién ctu
1a: xac dinh nguyén nhan va néi dung xung dot, co ché giai quyét xung dot trong khudn khd phép
luat SHTT cua Viét Nam hién nay; chi ra nhirng bat cap phap 1y trong phap luat SHTT cua Viét
Nam hién nay; dol chiéu vai thuc tién va thong 18 phap ly quéc té va dura ra nhitng giai phap dé hoan
thién phép luat v& SHTT & Viét Nam.

Tir khéa: Tac pham my thuat tmg dung, KDCN, xung dot, bao ho kép, bao hd doc lap, can biang

loi ich.

1. Mé& dau

Tai Viét Nam, hién tugng xung dot SHTT
din ra ngay cang phd bién va phuc tap. Hién
tuong “xung dot” quyén SHTT khi cac san pham
tri tué trung hodc twong tu téi mirc gy nhdm l1an
duoc bao hd dudi cac hinh thirc khac nhau, véi
cac ddi tugng khac nhau cia quyén SHTT bai
nhiéu cha thé khac nhau cho cing mét nhom
hang hoéa/dich vu hoac nhom hang héa/dich vu
tuong tu nhau.

Nhén thdy tim quan trong ciia vin dé vira
néu, trong bai viét nay tac gia dat muc tiéu tap
trung vao vi¢c phan tich xung dot gitra quyén tac
gia dbi voi tac phdm my thuat img dung va quyén

" Téc gia lién hé.
Dia chi email: thanhdangthivn@gmail.com
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SHCN ddi véi KDCN va dé xuét giai phap giai
quyét xung dot nay.

2. Thye tién phap luit vé S6 hiru tri tué caa
Viét Nam va nhirng diém bt cap khi giai
quyét xung dot giira tic phAm my thuit ving
dung va Kkiéu ding cong nghiép

2.1. Nguyén nhdn va ngi dung xung dot quyén
tac gia doi véi tac pham my thudt irng dung va
quyen s6 hitu cong nghiép doi voi kiéu ding
cong nghiép

Yéu t6 xung dot gitta quyén tac gia dbi voi
tac pham my thuat ing dung va quyén SHCN doi
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v6i KDCN 1a sy chong 14n do giao thoa giita hai
loai quyén (d6 1a quyén tac gia va quyén SHCN).

Déi tugng bao ho cua tic pham my thuit ing
dung la tac phérn duoc thé hién boi duong nét,
mau séac, hinh khéi, bd cuc véi tinh nang hiru ich
va c6 thé g'fm lién v6i mot d6 vat hitu ich, duge
san xuét thu cong hodc cong nghiép nhu: Thiét
ké do hoa (hinh thirc thé hién cua biéu trung, hé
thong nhan dién va bao bi san pham), thiét ké
thoi trang, tao dang san pham, thiét ké noi tht,
trang tril. Ciing c6 thé dugc bao ho dudi danh
nghia KDCN. Nhu vay, Phap luat SHTT Viét
Nam quy dinh “tdc pham my thudt img dung cé
thé gdn lién véi mot do vit hitu ich”, boi vay co
truong hop nd “khéng” gin lién vi mot do vat
hitu ich nhung van duoc coi 1a tic pham my thuat
{rmg dung, nén trong thyc té chu s& hitu tic phdm
my thuat ing dung lai gin tic pham 1én bién hiéu
kinh doanh gy xung dot voi cac d6i twong cua
quyén SHCN nhu Nhan hiéu (boi vi st dung
nhin hiéu d6 1a gin nhin hiéu 1én hang hoa,
phuong tién kinh doanh hang hoa, dich vy, bién
hiéu, gidy to giao dich).

“Piém khac biét giita “tac phim my thuat
img dung” va “KDCN?” d6 la KDCN phai c6 kha
nang ap dung cong nghiép tic 1a co thé dung lam
méu dé ché tao hang loat san pham c6 hinh déng
bén ngoai 1a KDCN d6 bang phuong phap cong
nghiép hodc thu cong nghiép giéng hét vat lam
mau. Con tac pham my thuat mg dung hodc c6
thé chi thé hién duy nhét mot lan trén mot san
pham hodc c6 thé san xuat duoc hang loat” [1].
Téc phim my thudt tng dung c6 thé dong vai tro
ctiia KDCN khi tac pham my thuét img dung c6
thé dung lam mau dé ché tao hang loat san pham
¢6 hinh dang bén ngoai 1a tac pham my thuat tmg
dung d6 bang phuong phap cong nghiép hodc thu
cong nghiép. Néu nhu chu sé hitu ciia tac pham
my thuét img dung khong st dung tic pham cua
minh v6i muc dich thwong mai ma chi 1a dé thoa
mén nhu cdu c4 nhan thi da s chii s& hitu tac

1 Theo khodn 2 diéu 13 Nghj dinh 22/2018 NB/CP Huong
dan ludt so hitu tri tug sira dbi vé& quyén tac gia, quyén
lién quan.

2 Theo khoan 2 diéu 7, Luat SHTT.

3 Theo khoan 1 diéu 17,Nghi dinh s 103/2006/ND-CP quy

pham my thuét ing dung s& khong quan tim va
tham chi con tho o voi viée c6 mdt KDCN xung
dot voi tac phdm my thuat tmg dung ciia minh.
Luc nady, van c6 su xung dot nhung duong nhu
s& khong co su kién tung phap ly xay ra. Do vy,
xung dot giita tic pham my thuat ing dung va
KDCN chi xay ra dinh diém khi da c6 sy xung
dot giita tic pham my thuat img dung véi KDCN
va ca hai chu thé nay déu st dung d6i tuong duoc
bao ho cua minh nhim muc dich thuong mai.
Luc ndy, cé hai chu thé déu mudn t6i wu hoa
quyén lgi cia minh. Vi du Cong ty Quang Minh
da ap dung phuong phap cong nghiép dé san xuit
hang loat tac phdm my thuat img dung 13 bao bi
kem xoa bop gau Misa nham muc dich thuong mai.
Khi @6 Coéng ty Trach nhiém Htu han (TNHH)
Truong Son mai khiéu nai 1én Cuc SHTT vé viéc
Cong ty Quang Minh da xam pham quyén ddi véi
KDCN ctia kem xoa bop Sungaz.

Do vay, cung mot dbi tuong dugc bao ho
bang ca hai loai quyén thi c6 su chong 14n. “Xung
dot xay ra khi quyén chdng 1an thudc vé hai chu thé
khéc nhau, boi vi viée thuc hién quyén cta nguoi
ndy thudc pham vi quyén cua ngudi kia. Do 14 sy
xung dot gitra hai loai quyén” [2].

2.2. Co ché han ché xung dot quyén cua ludt S6¢
hitu tri tué Viét Nam hién nay

Nham han ché xung dot giira cac quyen dong
ton tai, Luat SHTT dat ra nguyén tac ton trong
quyén dong ton tai, ddc biét 1a quyén co trude:
Viéc thuc hién quyén SHTT khong dugc xam
pham quyén va loi ich hop phap ciia nguoi khéc?;
Quyen SHCN ¢6 thé bi hity bo hiéu luc hodc bi
cam str dung néu xung dot véi quyen SHTT cua
nguoi khac duoc xéc 1ap trudcd.

2.3. Nhitng diém bat cp ctia phép lugt hién hanh

Bét cép cua nguyén tic “Uu tién quyén xac
lap trude” (First to file) khi giadi quy€t xung dot

dinh chi tiét va hudng din thi hanh mét sé diéu cua Ludt S¢
hitu tri tué v& s& hiru cong nghiép, dwoc sira ddi, bd sung
theo Nghi dinh s6 122/2010/ ND-CP, Vin ban hop nhét s6
02/VBHN-BKHCN ngay 31/12/2014, B6 Khoa hoc va
Cong nghé.
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quyén SHTT cua phap luat SHTT Viét Nam.
Nguyén tic ndy chi phu hop voi viée xu Iy nhimg
xung dot cing nam trong mot hé thong quyén
SHCN voinhau. Viée st dung co ché nay dé giai
quyét xung dot giita tac pham my thuat ing dung
va KDCN 14 khong kha di. Béi vi, co ché va thoi
gian xéc 1ap quyén cua tac pham my thuat timg
dung va KDCN la khac nhau. Tac phém my thuat
ing dung thlet 1ap quyén theo co ché tw dong va
dugc cip gidy ching nhan ding ky quyen tac gia
sau 15 ngay 1am viéc ké tir ngay chi thé nop don
con mudn xac 1ap quyén SHTT dbi véi KDCN
thi phai nop don 1én Cyc SHTT dé xin cip vin
bang bao ho va ké tir ngay Cuc SHTT tiép nhan,
don dang ky kiéu dang cong nghiép dugc xem
xét theo trinh tu: Thim dinh hinh théc 1 thang,
cong bd don trong thoi han 2 thang ké tir ngay
don ding ky kiéu dang cong nghiép c6 Quyét
dinh chap nhan don hop 1¢, tham dinh ndi dung
khong quéa 07 thang ké tir ngay céng bd don. Do
do, s€ co truong hop c6 su xung dot gilra tac
pham my thuat ing dung va KDCN nhung thoi
gian dinh hinh (hoac thoi gian cap gidy chung
nhan dang ky quyén tac gia) cia tac phim m§y
thuat ing dung cua chi thé nay s& mudn hon thoi
gian cha thé khac nop don diang ky bao ho
KDCN nhung lai sém hon thoi gian cip bang
doc quyén KDCN ctia chu thé khac. Vay, trong
truong hop xung dot nay, Phap luat xir Iy nhu thé
nao? Pién hinh 13 vy viéc xung dot ciia Cong ty
TNHH Truong Son va Cong ty Quang Minh. Cu
thé ngay 20/11/2000: Cong ty TNHH Trudng
Son ndp don ding ky bao ho kiéu dang cong
nghiép cho san pham kem xo0a bop Sungaz. Ngay
26/3/2001 dugc Cuc so hiru tri tué cong bd don,
ngay 31/10/2003: Puoc Cuc S hitu tri tué cp
Bing doc quyén kiéu dang cong nghiép sb 7371
dbi voi bao bi san pham kem xoa bop Sungaz cho
Cong ty TNHH Trudng Son. Ngay 19/7/2002:
Cong ty Quang Minh dugc Cuc ban quyen tac
gla cip Gidy chung nhan dang ky quyén tac gia
dbi v6i tac pham my thuat mg dung cho hinh
thirc thé hién trén bao bi san phdm kem xoa bop
Gau Misa. Do vy, khong thé ap dung co ché Uu
tién quyén xac 1ap trude dé xir 1y xung dot nay.

Phap ludt vé SHTT & Viét Nam khéong nhdc
dén viéc cho phép “bao hé kép” nhung thuc té &
Viét Nam dang dién ra tinh trang “bdo ho kép”.
C6 nghia 1a cing mot ddi tuong nhung c6 thé
dang ky hai quyén SHTT trd 1én dé bao ho ddi
tuong do. Pay chinh la nguyén nhan giy ra sy
xung dot.

Phap ludt Viét Nam vé SHTT da ghi nhan co
sw chong lan trong viéc bdo hé tic pham my
thudt wng dung voi KDCN. Theo phap luat
SHTT cua Viét Nam, tac phém mubn duge bao
ho quyén tac gia phai dam bao tinh nguyén goc.
Nghia 1a tac phdm duoc bao ho phai do tac gia
truc tiép sang tao bang lao dong tri tué cia minh
ma khong sao chép tur tac pham ctia nguoi khac.
Tuy nhién, tinh nguyén gdc dbi véi tac pham my
thuat tmg dung chi 1a tuong d6i va con nhiéu bat
cap. Tinh méi s& dam bao nguyén gbc, nhung
tinh nguyén gbc chua chic da méi. Vi du, Ngay
19.7.2002, Cong ty Quang Minh dugc Cuc Ban
quyen tac gia cdp Gidy chung nhdn ding ky
quyén tac gia cho kem xoa bop Géu Misa. Nhu
vay, tac pham my thuat ing dung nay da co tinh
nguyén gdc tuy nhién tic pham my thuat tng
dung nay khong c6 tinh méi vi da khdng khac
biét dang ké voi KDCN ctia Cong ty Truong Son
ndp don dang ky xin bao hy KDCN tu
20.11.2000 cho kem xo0a bop Sungaz va duoc
Cuc SHTT cép Bang doc quyén KDCN vao
31.10.2003. “Trén thyc té, do su trung lap vey
tudng, hodc tac pham co trudc co thé 1a nguyén
lidu dau vao cho mét quy trinh sang tao méi nén
¢6 thé xay ra tinh trang cac tac phim do nhiéu
chu thé khac nhau sang tao co6 su tuong tu nhét
dinh. Phap luat vé quyén tac gia khong bao ho
ddc quyén vé ndi dung nén viéc bao hd quyén tac
gia khong doi hoi tic pham ¢ “tinh méi”, chi
can tac pham do6 thuc su 1a két qua sang tao cia
tac gia, tham chi ké ca truong hop tac gia sang
tao tac phim dua trén ¥ tudng cta ngudi khac”
[3]. Ciing khong loai trir duge trudng hop tac gia
clia tac pham my thuét img dung s& c6 tinh tham
khao tham chi 14 sao chép KDCN dé tao ra tac
phiam my thuat img dung thi n6 van duoc coi 1a
¢6 tinh nguyén gdc hay sao.
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Quy dinh vé diéu kién bao hé kiéu ding cong
nghiép cia phap ludt Viét Nam vé SHTT da vo
tinh ghi nhdn co su chéng lan trong viéc bao ho
tac pham my thudt iing dung va KDCN. Mbt kiéu
dang dé dugc cip bang doc quyén kiéu dang
cong nghiép phai thoa man ba diéu kién 14 ¢6 tinh
moi, tinh sdng tao, c6 kha nang ap dung cong
nghiép®. Theo khoan 1 diéu 65 luat SHTT: Kleu
dang cong nghiép duoc coi 1a co tinh méi néu
kiéu dang cong nghiép do khac biét dang ké vai
nhing kiéu dang cong nghiép da bi boc 16 cong
khai du6i hinh thire sir dung, mé ta bang van ban
hodc bat ky hinh thirc nao khic ¢ trong nudc
hodc ¢ nudc ngoai trudc ngay ndp don hodc
trude ngdy wu tién néu don dang ky kiéu dang
cong nghiép duoc hudng quyén wu tién. “Van dé
dat ra 13 viéc ca hai chu thé ndp don cung mot
ngdy va theo thong 18 chung chi c6 thé cin cir
vao ngay nop don va Ludt cling khong quy dinh
vé truong hop giai quyét khi mot déi twong duoc
ndp don cung ngay voi hai hinh thirc bao ho khac
nhau” [4]. Bén canh d6, khi thdm dinh tinh méi
cua KDCN, luat SHTT Viét Nam chi méi yéu
cau thdm dinh vién tham dinh KDCN d6 voi
nhiing KDCN da bi boc 1 cong khai trude do.
Nghia 1a viéc dbi chiéu tinh méi trong qué trinh
tham dinh chi thuc hién dbi voi cac ddi tuong
dang ky cung hinh thirc bao ho. Piéu d6 dan dén
hé qua, khi mot KDCN da c6 tinh méi véi cac
KDCN khac da bi boc 16 cong khai trude do
nhung lai khong c6 tinh méi voi tac phim my
thuat ing dung da tn tai trude thi van duge coi
la c6 tinh moi.

Chuta c6 co ché phéi hop giita cdc co quan
chire nang. Quyén tac gié d6i voi tac phdm my
thuat Gmg dung va quyén SHCN déi voi KDCN
chiu sy quan 1y va tham quyén xéac 1ap thude ve
hai co quan ddc 1ap 1a Cuc Ban quyén tac gia va
Cuc S6 hitu tri tué. Tac pham my thuat ing dung
va KDCN duoc bao hd dudi hinh thirc khac nhau
va dugc xac 1ap bdi cac co quan khac nhau. Hién
nay, vé mit ly thuyét quy dinh cac co quan phdi
hop thuc hién viéc quan 1y quyén s& hiru tri tué
nhung khong c6 quy dinh cu thé, ciing nhu chua
¢6 co ché thyc hién 15 rang [4].

4 Theo diéu 63, Luat SHTT.

3. Phap luit va thye tién ciia nwéc ngoai

3.1. Nhém cdc quoc gia theo co ché “Bdo
ho kep”

3.1.1. Trung Quéc

“Theo phap luat Trung Quoc thuat ngtr "tac
phim my thuat mg dung " bat ngudn tir Cong
wdc Berne vé bao ho cac tac pham vin hoc va
ngh¢ thuat ("Cong udc Berne"), trong do Diéu 2
va Piéu 7 nha nudc cia tat ca cac nudc thanh
vién s& bao ho it nhat 25 nam ddi véi cac tac
pham my thuét ing dung. Sau khi Trung Qudc
gia nhap Cong wéc Berne, Hoi dong Nha nudc
Cong hoa Nhan dan Trung Qudc di ban hanh
quy dinh vé viée thue hién cac hiép ude qudc té
vé bao hd quyén tic gia nim 1992 (cac "diéu
khoan 1992"), trong d6 Piéu 6 quy dinh rang thoi
han bao ho 25 nam di v6i tac pham my thuat
g dung nudc ngoai, tinh tir thoi diém tic pham
duoc dinh hinh” [5].

Thuét ngtr Tac pham my thudt ing dung
khong dugce dé cap dén trong Luit Ban quyén
ctia Cong hoa Nhan dan Trung Qudc.

Vé van dé liéu "tac pham my thuat img dung"
¢6 thé duge coi 1a ¢o "my thuat" va dugc bao ho
theo Luat Ban quyén, toa an Trung Qudc trong
thuc hanh tu phap néi chung da khing dinh sy
ton tai cua quyén. Sau ddy 13 nhirng tiéu chuin
da dugc toa an duy tri trong viéc nhén ra "tac
pham my thuat Ung dung":

* Nguyén goc (Originality) — bao gbm hai
yéu cau co ban dé “tic pham my thuft ing dung”
duogc coi va bao hg ban quyén: Tac pham duoc
tao ra “mot cach doc 1ap” va tac pham co “tinh
sang tao” (including two basic requirements for
"works of applied art" to be regarded and
protected as copyrightable "works": Works of
"independent creation” and works with
""creativity");

» C6 kha nang tai tao (Reproducibility) - mdt
yéu cau co ban khac dé xac dinh tic pham c6 ban
quyén (another basic requirement to be
identified as copyrightable works)

« C6 gia tri thAm my twong dbi cao (With a
relative high level of aesthetic value) - Yéu cau
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nghé thuat co ban dé tac pham duoc xac dinh 1a
tac pham my thuat tmg dung (the basic artistic
requirement for works to be identified as "works
of fine art)®

Theo Dleu 6 cua “Quy dinh thyc hién cac
diéu udc quoc té vé quyén tac gia®: Thoi han
bado hé doi véi tae pham my thudt ing dung cia
niede ngoai la 25 nam ké tir khi tdc pham hoan
thanh. Do tic phdm my thuat ing dung bao gém
ca kiéu dang nén theo quy dinh trén, kiéu dang
vira duoc bao ho theo co ché quyen tac gia, vira
duoc bao ho theo co ché doc quyén.

“Trong tuyen tap an 1€ ciia Toa an trung cép
Bic kinh s 2 4n 1€ vé& IP s 145 ndm 1999, thim
phan néi rang: tac pham my thuat Gmg dung la
tac pham nghé thuat voi cac chirc ning thuc tién.
Mot dic diém quan trong ctia cong viée nay do
la n6é vira mang tinh hiru ich va vira mang tinh
nghé thuat. Cac dic diém chirc nang va nghé
thuat 1a khong thé thleu va khong thé tach roi™
[6]. Luat Ban quyén Trung Qudc bao ho tac
pham my thuat tng dung théng qua co ché bao
ho tac pham my thuat. Luat ban quyén Trung
Quéc chi bao ho cac khia canh nghé thuat cua tac
pham, khong bao hd phan chic ning cua tac
pham. Chi khi cac khia canh thim my dap tng
cac yéu cau bao ho nhu mét taic pham thong
thuong thi cac tac pham my thuat ing dung mdi
¢6 thé dugc bao ho theo Luat Ban quyén.

Kiéu dang cong nghiép 1a dbi tugng bao ho
dugc quy dinh trong Luat sang ché® (Luat Sang
ché Cong hoa nhan dan Trung Hoa khong c6 quy

° Ding Xianjie and Steven Yao Tang Lei (2012), Protecting
of Works of Applied Art under Chinese Judicial Practice,
King & Wood Mallesons, 21 November 2012.

SNguyén gbe: (Sl bR MEAUR LI RIMLE ) (19924F
925 H %k & 581055 R AT) « SHAFME: XHoh
%ﬂ%*iﬂ’h%ﬂ‘]ﬁ‘:})ﬁﬁﬂ, NEZAE i FE R 1
o RIS CRIESNEIE R T L]

i, A& AT %Jm

7 In (1999) Beijing No.2 Intermediate Court IP First
Instance No. 145, the judge says: Works of applied art are
pieces of art with utilitarian functions. One important
feature of this type of work is that is should be both useful
and artistic. The functional and artistic features are integral
and cannot be separated

8 Luat Séng ché Trung Qudc khéng co quy dinh riéng vé
bao ho kiéu dang cong nghiép va sang ché ma ca kiéu dang
cong nghiép va sang ché s& dugc bao ho theo lut sang ché

dinh riéng vé bao ho kiéu dang cong nghiép va
sang ché ma ca kiéu dang cong nghiép va sang
ché s& duoc bao ho theo luat sang ché) cua Cong
hoa nhin dan Trung Hoa (dwoc sira ddi ngay
27/12/2008 theo quyét dinh ciia Uy ban thuong
vu Quéc hoi cia  Cong hoa nhan dan Trung Hoa).
Theo d6, tai Piéu 2 ¢6 quy dinh: Kiéu dang co
thé duoc hiéu, twong ung voi mot san pham, la
cdc thiét ké méi vé mat hinh dang, mo hinh, hodc
két hop ca hai logi nay, hodc két hop vé mau sdc
voi hinh dang va mo hinh, tgo nén sy cuon hit
vé mdt tham my va phit hop véi viéc dp dung
cong nghiép®.

Ngoai ra, tai Piéu 59 Luat Sang ché cua
Cong hoa nhan dan Trung Hoa' ciing quy dinh:

. Déi véi kiéu déang cong nghiép, pham vi bao
ho sé dwoc gidi han trong thiét ké ciia san pham
nhw da chi ra trong cdc ban vé hay hinh anh, va
mot ban mo ta ngdn gon co thé duoc sir dung ae
gidi thich cho loai thiét ké chi ra trong ban vé
hay hinh anh néu trén'

C6 nhirg tién 18 tu phap? rang mic du mot
kiéu dang d3 nop don dang ky bao ho KDCN n6
khong ngin can tac pham d6 déng thoi hodc tiép
tuc dugc bao vé boi luat ban quyen. “Vidu, trong
vu kién tranh chdp xdm pham ban quyén glu'a
Interlager va Kogo Tianjin Toys Co., Ltd., tda an
cho rang, mic du Interlager da nop don xin cap
bang doc quyén KDCN cho cac tac pham my
thuét tmg dung ciia minh, nhung diéu dé khong
ngin can nd cd duge ban quyén cung lac hodc
tiép tuc. Ngoai ra, trong vu kién cia nguyén don

9 Designs mean, with respect to a product, new designs of
the shape, pattern, or the combination thereof, or the
combination of the color with shape and pattern, which are
rich in an aesthetic appeal and are fit for industrial
application

10 China, Patent Law of the People's Republic of China
Patent Law of the People’s Republic of China (as amended
up to the Decision of December 27, 2008, Regarding the
Revision of the Patent Law of the People’s Republic of
China) (wipo.int)

11 For the design patent right, the scope of protection shall
be confined to the design of the product as shown in the
drawings or pictures, and the brief description may be used
to explain the said design as shown in the drawings or
pictures

12 Beijing Higher People's Court (2002) Gao Min Zhong Zi
No. 279 Civil Judgment.


https://www.wipo.int/edocs/lexdocs/laws/en/cn/cn028en.pdf
https://www.wipo.int/edocs/lexdocs/laws/en/cn/cn028en.pdf
https://www.wipo.int/edocs/lexdocs/laws/en/cn/cn028en.pdf
https://www.wipo.int/edocs/lexdocs/laws/en/cn/cn028en.pdf
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Joan Paul Goldtier kién Shantou Jiarou Fine
Daily Chemical Co., Ltd. va cac tranh chap vi
pham ban quyén khac3, hai kiéu dang chai nudc
hoa dugc toa an xac dinh 1a dugc bao ho theo luat
ban quyén ciing dugc bao v¢ theo ludt sang ché
cua Trung Qudc. Va trong thot gian nguyén don
khiéu nai vi pham ban quyén, bang doc quyén
KDCN van & trang thai hop 1€” [7].

Trung Qudc st dung nguyén tic quyén co
trude dé giai quyét xung dot gitra tac pham my
thuat img dung va KDCN. Ton trong cac quyén
trude 14 mot nguyén tic co ban trong viéc xir ly
cac xung dot so hiru tri tué & Trung Qubc. Pidu
23 Luat sang ché cua Cong hoa nhén déan Trung
Hoa ciing néu r6: "Mot kiéu déang duwoc cap bang
doc quyén KDCN khong dwoc mau thudn véi cdc
quyeén hop phap ma nguoi khdc co dwoc triuoc
ngay nop don".

3.1.2. Lién minh chau Au

Pai da s6 cac qudc gia lién minh chau Au
(Phap, Dirc, Anh,...) déu cho phép “bao ho kép”.

Diéu 17 cua Hudng dan 98/71/EC cua bo
phén chau Au va hoi dong ciia ngay 13 thang 10
nim 1998 vé su bao ho hop phap cua cac kiéu
dang* (Goi tat 1a Chi thi kleu dang) quy dinh:

"Mt kiéu dang da dwoc cdp bang doc quyén tai
mét Quoc gia Thanh vién theo Chi thi nay ciing
s€ du diéu kién dé duwoc bao hé theo ludt ban
quyén ciia Quoc gia do ké tir ngay kiéu dang dé
dwoc tao ra hodc sva chita trong bat ky hinh
thike. Mike d6 va cdc diéu kién ma theo dé, sw béo
hé nhu vdy dwoc trao, bao gé‘m cd mire do doc
ddo can thiét, sé do méi Quéc gia Thanh vién
xdc dinh."

“Toa an Cong ly cua Lién minh Chau Au
(CJEU) cho rang luat cua Lién minh Chau Au
nghiém cdm cac Quoc gla Thanh vién tir chdi
bao ho ban quyen dbi véi cac kleu dang dap Umg
cac yéu ciu vé bao vé ban quyen bao gbém kiéu
dang khong phai 1a nhimg kiéu dang da dang ky
(tuan theo Diéu 17) va dé nghi (mic du kha mo
ho) rang cac Qudc gia Thanh vién khong duoc

13 Beijing Second Intermediate People's Court (2006)
Erzhong Minchuzi No. 7070 Civil Judgment.

4 Directive 98/71/ec of the European parliament and of the
Council of 13 October 1998 on the legal protection of
designs.

dat ra bt ky cac yéu cau vé cach thirc dat duoc
su bao v&” [8].

Nudc Phap

Phép thiét 1ap nguyén tic bao ho kep tuyét
d6i. Nam 1902 Phap quy dinh rang tat ca cac
kiéu dang cong nghiép déu co thé duoc bao ho
doc quyén kiéu dang va bao hd quyén tac gia.
Luat ban quyén do Phép ban hanh nam 1902 quy
dinh rang tat ca cac kiéu dang cong nghiép (bao
gom ca kiéu dang di duoc bao ho boi Luat So
hiru cong nghiép) co thé dugc hudng quyén tac
gia. Pay c6 thé noi 1a luat dau tién bao ho kép
cho kiéu dang cong nghiép [9].

Diéu L112-2 Bo luat SHTT™ cua Cong hoa
Phap chi liét ké cac loai hinh tac phém duoc bao
ho, trong d6 khoan 10 quy dinh bao ho tic pham
my thudt Gung dung (Les oeuvres des arts
appliqués), nhung B ludt nay khong dinh nghia
cu thé thé nao 1a tic pham my thuat tng dung.

Phép luat cua Cong hoa Phéap cho ring tac
pham my thuat ing dung ndm trén ranh giGi giao
gilta ngh¢ thudt va cong nghiép, 1a “nghé thuat
ap dung cong nghiép” va 1a “san pham ctia nghé
thuat cong nghiép” (arts appliqués a 1'industrie,
produits de I'art industriel), boi vay co thé bao
ho quyén tac gia dbi véi tac phim my thuat ing
dung va ngay ca ddi véi kiéu dang cong nghiép
(droit d'auteur pour les créations des Beaux-arts
et dessins et modeles pour les créations
industrielles).

Nudc Anh

“Theo quy dinh trong Luat Ban quyén dbi
v6i Kiéu dang 1968 ciia Anh Qudc, cic san pham
thu cong thuc té co thé duoc bao hd bai ca quyén
kiéu dang va ban quyén” [9]. Nam 1968, Vuong
qudc Anh ban hanh Luat ban quyén d6i voi Kiéu
dang. D6 1a san pham cuia viéc cac toa an Anh cb
gang tim ra ranh gidi gitra quyén s& hitu cong
nghiép cta viéc bao ho kiéu dang va ban quyén.
Theo luét nay, cac kiéu dang duoc bao ho &
Vuong quéc Anh. Viéc bao ho c6 thé duge tom

https://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=C
ELEX:31998L0071:en:HTML

15 Theo Atrticle L112-2 Code de la propriété intellectuelle
(Version consolidée au 3 mars 2012) : 10 “Les oeuvres des
arts appliqués.


https://eur/
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tat nhu sau: i) Noi chung, cac kiéu dang c6 thé tu
dong dugc dang ky ban quyén nhu tac pham
ngh¢ thuat; ii) Bét ky kiéu dang c6 ban quyén
nao sau khi dugc ap dung cho nganh véi su cho
phép cua chu so hitu ban quyén s& dugc huong
Neu ban quyén bi mét, n6 s& duoc huong "ban
quyén cong nghiép dac biét"; va iii) Kiéu dang
da dugc cap "bang doc quyén KDCN " theo Luat
dang ky kiéu dang ctia Anh ¢ thé duoc huong
su bao hd kép cua phap luat (thudc luét s hitu
cong nghiép) va luat ban quyén. Tuy nhién,
chung dugce hudng viéc bao hd ban quyén cia
Vuong quc Anh chi c6 15 nim bao ho.

3.2. Nhém cdc quoc gia theo co ché “bdao hé
doc lap”

Trai ngugc voi co ché bao ho kép, co ché bao
ho doc 1ap chi cho phép chu thé sang tao ra co
thé Iya chon moét co ché bao hd nhat dinh.

3.2.1. Hoa Ky

Hoa Ky tuan theo thuyét “Tdch roi” va
“Ton tai doc ldp”. “Luat ban quyén cua Hoa Ky
chi bao ho tinh “Nghé thudt” cua dbi twong co
nghia 1a Tac pham my thuat ing dung chi dugc
bao ho ban quyén khi kiéu dang cia no co thé
dugc phan biét rd rang va c6 kha nang ton tai mot
cach doc lap véi cac khia canh mang tinh chirc
nang” [10]. Néu di twong d6 mang tinh “chirc
nang thuc 1&” thi s& duoc bao ho theo luat sang
che (Phap luat Hoa Ky khong c6 quy dinh riéng
vé bao ho kiéu dang cong nghiép, cac kiéu dang
cong nghiép s& dugc bao ho theo luat sang ché).

Luat ban quyén Hoa Ky thong thuong khong
bao ho cac dbi tuong co chirc ning, mang tinh
ung dung.

Theo diéu 101 Ludt quyén tac gia ciia Hoa
K3'® dinh nghia tac pham my thuat ung dung 1a
tac pham dugc thyc hién trén mat phiang hodc
trong khong gian ba chiéu, tac phim my thuat
tmg dung 13 tac phdm duoc sang tao bang
phuong phap thu cong, ma khong dugc san xuat

16 Copyright Law of the USA, USC 17,
https://www.copyright.gov/title17/title17.pdf

17 Law No. 11.723 of September 28, 1933, on Legal
Intellectual Property Regime (Copyright Law, as amended

bang may moc hodc khuoén mau. Kiéu dang cua
mot d6 vat hitu dung dugc coi nhu mot tac phém
my thudt néu kiéu dang d6 mang dudng nét co
thé phan biét rd rang va c6 kha ning ton tai mot
cach ddc lap vai khia canh hitu dung cia dd vat.

Nhu vay, tac pham my thuat Gtng dung chi
dugc bao hd ban quyén khi kiéu dang ctia nd co
thé duoc phan biét rd rang va c6 kha ning ton tai
mot cach doc 1ap voi cac khia canh mang tinh
chtic ning. Bén canh d6, dbi véi tac phim my
thuat ing dung, luat quyén tac gia cua Hoa Ky
chi bao ho khia canh “thAm my” cia nd, con khia
canh tng dung (tinh chirc ning) ctia san phdm s&
khong duogc bao ho theo phap luat quyén tac gia
ma dugc bao hd theo luit sang ché.

3.2.2. Argentina

Argentina khdng cho phép mot dbi tugng
dugc bao ho dong thoi tac phadm my thuat ing
dung va KDCN.

Theo diéu 8, Luat 11.723'7 (Ché do phap ly
vé SHTT): Bao ho cac tac phcfm nghé thudt duoc
ap dung cho thuong mai hodc nganh, ngodi ung
dung céng nghiép, né c6 thé dwge coi la mét tac
phdm nghé thudt. Quyén sé hitu cac tac pham tri
tué sé tirong trng voi tdc gid cua nhitng téc phiam
nhu vy trong suét cudc doi ciia ho va nhimg
ngueoi thira ké ciia ho hodc nhitng nguoi thiva ké
hop phép cho 70 nam ké tir ngay 1 thang 1 cia
nam sau khi tic gia qua doi va déi véi cdc tac
phdm tri tué an danh thudc cdc té chire, tdp doan
hodc nguo, quyén s¢ hitu sé kéo dai trong 50
nam ké tir ngay céng bo hoat dong

Piéu 3, Nghi dinh - Luét s 6.673 ngay 9
thang 8 nim 1963 vé Kiéu dang cong nghiép'®
(Luat Kiéu dang cong nghiép): Cac hinh dang
hodc vé ngoai ma khi duwoc két hop vao hodc ap
dung cho mét san pham céng nghiép, tao cho
né mét tinh chat trang tri thi theo cdac muc
dich ciia Nghi dinh nay, dwoc coi la kiéu ding
cong nghiép.

up to Law No. 26.570 of November 25, 2009)
https://wipolex.wipo.int/en/legislation/details/7088

18 Decree-Law No. 6.673 of August 9, 1963, on Industrial
Designs, https://wipolex.wipo.int/es/text/225535


https://www.copyright.gov/title17/title17.pdf
https://wipolex.wipo.int/en/legislation/details/7088
https://wipolex.wipo.int/en/legislation/details/7088
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D. T. Thanh / VNU Journal of Science: Policy and Management Studies, Vol. 38, No. 1 (2022) 77-86 85

Can luu ¥ diéu 28 Nghi dinh - Luét s6 6.673
ngdy 9 thang 8 nim 1963 vé Kiéu dang cong
nghiép quy dinh vé sy tring lip giita cac loai
hinh bao ho nay: “Truong hop kiéu dang cong
nghiép duoc dang ky theo quy dinh tai Nghi dinh
nay ciing la doi twong cia don ding ky bdo ho
theo quy dinh ciia phdp ludt S6 11.723, tic gia
khéng dwoc yéu cau dong thoi cd hai dé bdo vé
quyén loi hop phdp ciia minh”*°. D6 13 1y do tai
sa0, trong cc truong hop vi pham quyén cua ho,
tac gia clia cac tac pham my thuat ing dung phai
danh gia loai hinh bao ho nao sé& tot hon dé bao
v¢€ loi ich cuia ho.

4. Giai phap hoan thi¢n phap luat nham han
ché xung dét

4.1. Xdy dung nguyén tic bao hé “Tach roi” va
“Ton tai doc lap™”

Phap luat SHTT Viét Nam can bd sung quy
dinh khong cho phép viéc dang ky “bao ho kép”
d6i voi cing mot d6i twong (Nhimg diém han ché
cua viéc “Bao ho kép” tac gia da phan tich &
trén), c6 nghia l1a chi so hitu chi dugc lya chon
mdt hinh thirc bao ho quyén SHTT la tac pham
my thuat tng dung hoic kiéu dang cong nghiép
hodc nhan hiéu hodc tén thuong mai..., cho ddi
tugng ma minh mudn bao h. Cac quy dinh vé
diéu kién bao ho, thoi gian bdo hd, ndi dung
quyén cua tac gia, chu sé hitu..., duge quy dinh
chit ché riéng cho timg ddi twong. Do viy, tac
gia phai lwa chon hinh thirc bao ho t6t nhat dé
bao vé loi ich cua minh.

Stra doi khodn 1 diéu 65 lugt SHTT vé viée
khi tham dinh tinh méi cia KDCN can mé rong
pham vi tham dinh véi cac dbi twong ciia quyén
SHTT chir khong chi trong pham vi KDCN. Cu
thé: Kleu dang cong nghiép duwoc coi la co tinh
mdi néu kiéu dang cong nghiép do khdc biét
ddng ké véi cac doi tiwong ciia quyén SHTT di bi

19 Decree-Law No. 6.673 of August 9, 1963, on Industrial
Designs, Article 28 — Where an industrial design registered
in accordance with the present Decree is also the subject of
an application for deposit pursuant to Law No. 11.723, the
author may not claim both simultaneously in the legal
defense of his or her rights. Where a patent for an invention

boc 16 cong khai dudi hinh thirc sur dung, mo ta
bdang vén ban hodc bat ky hinh thirc nao khac &
trong nudc hodc ¢ nwoc ngodi truoc ngay nop
don hodc trieée ngdy wu tién néu don déing ky kiéu
ddang cong nghiép dirge hwdng quyén wu tién.

4.2. Xay dwng nguyén tac can bang loi ich khi xir
ly cac vu xung dot

Muc tiéu cuéi cling clia viée giai quyét xung
dot gitra cac quyen sO hitu tri tu€ 1a dat dugc su
can bang vé quyén loi. Piéu nay dong nghia véi
viéc can tim diém can bang t6i vu giita loi ich
clia chu sé hitu quyén tac gia va chii s hitu
quyén SHCN. Khi nhitng ngudi xac lap quyén
SHTT sau da tao ra cc gia tri m6i dua trén nd
lyc cua chinh ho. Tai thoi diém nay, theo nguyén
tac can bang loi ich, nguoi xac 1ap quyén SHTT
trude phai duoc boi thuong tuong Gmg va sau do
dé cho nguoi xac 1ap quyén SHTT sau dugc tlep
tuc st dung va tra phi cho nguoi xac lap quyén
SHTT truéc nhu viéc thuc hién lixang. N6i cach
khac c6 thé ddng ton tai trén co s& phan dinh loi
ich rd rang. Diéu nay 1a hop 1y hon cach tryc tiép
thu hdi cac quyén ctia cha thé xac 1ap quyén sau.

4.3. Xay dung cdc co ché hé tro dé gidai quyét
xung dot

B6 Khoa hoc va Cong nghé can xay dung
kénh thong tin chung dé lién thong thong tin giita
Cuc SHTT va Cuc ban quyén tac gia. Pay 1a co
s& dir liéu dé thAm dinh vién thdm dinh tinh méi,
tinh nguyén gdc ciia cac don ding ky bao ho
quyén SHTT va la trang thong tin phuc vu viéc
tra clru, nghién ctru cua tat ca moi nguoi.

5. Két luan

Hién tuong “xung dot” quyén trong bao ho
cac doi tuong cia quyén SHTT la khong thé

is applied for mistakenly in order to protect an industrial
design, and the National Directorate of Industrial Property
opposes the application on those grounds, the interested
party may change it to an application for registration of
a design.
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tranh khoi dic biét d6i v6i tac pham my thuat
mg dung va kiéu dang cong nghiép. Do vay,
viéc d8 ra cac giai phap dé giai quyét cac “xung
dot” khong chi ¢6 y nghia vé mit khoa hoc, ma
con c6 ¥ nghia kinh té - x4 hoi.

Dé giai quyét duoc cac xung dot giira cac dbi
tugng cua quyén SHTT cua Viét Nam, rat can
nghién ctu kinh nghiém, tham khao phap luit
ctia mot s6 qudc gia trong linh vuc lién quan dé
bd sung, chinh stra cac quy dinh hién hanh cua
phap luat SHTT.
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