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Abstract: According to the Intellectual Property Office of Vietnam (IP Vietnam), all 63 provinces
and cities in the country have assessed and ranked OCOP (One Commune One Product) products,
with 11,056 products rated three stars or higher. Specifically, 68.9% are three-star products, 29.9%
are four-star products, and 42 products have been awarded five stars, while the remainder is
considered potential five-star products. [1]

Under Decision No. 148/QD-TTg, issued by the Prime Minister on February 23, 2023, which
establishes the criteria and regulations for evaluating and ranking OCOP products, any product
seeking a four-star or higher rating must be granted a trademark registration certificate. However,
Vietnamese localities and businesses are currently facing difficulties in registering trademark
protection for OCOP products abroad.

To address these difficulties, the Central Coordination Office for New Rural Development has
proposed that the IP Vietnam issue a guideline on registering trademarks for OCOP products in
Northeast Asia (primarily China), the United States, the EU, Australia, New Zealand, Singapore,
India, Laos, Cambodia, and Myanmar. [1]

This article examines intellectual property laws related to trademarks containing foreign
geographical elements in certain countries and proposes solutions for trademark registration in
countries that import Vietnam’s OCOP products.
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Ping ky bao ho nhin hiéu cho san pham OCOP tai nudc ngoai

Tran Van Hai"

Truong Dai hoc Khoa hoc Xa héi va Nhan van, Dai hoc Quéc gia Ha Ngi,
336 Nguye:n Trai, Thanh Xuan, Ha Noi, Viét Nam

Nhén ngay 29 thang 11 ndm 2024
Chinh stra ngay 03 thang 02 nam 2025; Chap nhén dang ngay 20 thang 3 nam 2025

Tém tat: Theo Cuc S& hitu tri tu¢ (SHTT) da c6 63/63 tinh, thanh phd danh gid, phan hang san
phadm OCOP, c6 11.056 san pham OCOP dat 3 sao trd 1én, trong d6 68,9% san pham 3 sao, 29,9%
san pham 4 sao, 42 san pham 5 sao, con lai 14 tiém nang 5 sao [1].

Theo Quyét dinh sb 148/QD-TTg ngay 24/02/2023 cta Thu tuéng Chinh phu vé viéc ban hanh Bo
tiéu chi va quy dinh danh gia, phan hang san phim Chuong trinh mdi xd mot san phdm, cac san
phim dé nghi xét, cong nhin 4 sao trd 1én phai dugc cip gidy chimg nhan dang ky nhéin hiéu. Tuy
nhién, viéc dang ky bao ho nhin hiéu cho san pham OCOP tai nudc ngoai hién dang gip khé khin
dbi v6i cac dia phuong, doanh nghiép Viét Nam.

Dé khic phuc kho khin dang dién ra, Van phong Diéu phdi néng thén méi Trung wong kién nghi
Cuc SHTT ban hanh Tai liéu huéng dan ding k¥ bao ho nhin hiéu cho san pham OCOP tai thi
truong Dong Béc A (nhiéu nhat 1a Trung Quéc), Hoa Ky, EU, Australia va New Zealand, Singapor,
An D9, Lao, Campuchia, Myanmar [1].

Bai viét nay khao sat phap lut Ve SHTT c6 lién quan dén nhan hi¢u mang yéu t& dia danh nude
ngoai ciia mot s6 qudc gia, d& xudt giai phap dang ky bao ho nhin hiéu tai cac qudc gia c6 nhap

khau san phim OCOP ciia Viét Nam.
Tw khoa: OCOP; nhan hiéu; dang ky bao ho

1. Mé dau

Chuong trinh phat trién kinh té khu vuc néng
thon theo hudng phat trién ndi luc va gia ting gia
tri, 1a giai phap, nhiém vu trong trién khai thuc
hién chwong trinh muyc tiéu qudc gia xay dung
néng thén mai di thu dwoc nhidu két qua tich
cuc, trong d6 c6 két qua vé bao ho quyén SHTT
cho cac san pham OCOP. Pé thyc hién chuong
trinh nay, Bo Khoa hoc va Cong nghé (KH&CN)
duoc giao nhiém vy “Hb trg cac dia phuong va
cac t6 chuc kinh té phat trién, dang ky xac lap,
bao ho va thyc thi SHTT lién quan dén cac san
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phim OCOP, tu van dinh huéng phat trién
thuong hiéu san pham OCOP” [1].

Muc tiéu nghién ctru ciia bai viét: dé xuét giai
phap ding ky bao ho nhan hiéu tai cac quic gia
¢6 nhap khau san pham OCOP clia Viét Nam.

Dé thyuc hién muc tiéu nghién ctru da dat ra,
bai viét nay tra 11 cho cac cau hoi nghién ciru:

i) Can sir dung cach thirc nao dé diang ky bao
ho nhéan hiéu cho san phém OCOP cua Viét Nam
tai nudc ngoai?

ii) Nhitng ndi dung nao can chuén bi dé dang
ky bao hd nhan hi€u cho san phém OCOP cua
Viét Nam tai nudc ngoai?
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Thuét ngir “nudc ngoai” trén day dugc hiéu
1a “cac qudc gia c6 nhap khau san pham OCOP
cua Viét Nam”.

Phuong phéap nghién cuu:

- Phén tich dit liéu thir cap thong qua nghién
curu tai liéu:

+ Cac van ban phap ludt cia Viét Nam quy
dinh vé nhan hiéu, san pham OCOP;

+ Bao cao cua Cuc SHTT, S KH&CN mot
s6 dia phwong c6 lién quan dén nhin hiéu va san
pham OCOP;

+ Cac van ban phap luat quc te c6 lién quan
dén dang ky nhan hiéu giira cac quoc gia;

+ Céc vin ban phap luat ciia mot s6 qubc gia
¢6 nhap khau san pham OCOP ctia Viét Nam quy
dinh vé nhan hiéu gan vai dia danh;

+ Cac bai bao khoa hoc vé diang ky nhin hiéu
gin voi dia danh giira cac qudc gia.

- Phén tich dir liéu so cap thong qua trung
cau y kién chuyén gia:

+ Trung cau ¥ kién cua lanh dao cap trung
tam thudoc Cuc SHTT vé viéc dang ky bao hd
nhén hiéu cho san pham OCOP cta Viét Nam tai
nudc ngoai;

+ Trung cau ¥ kién cta lanh dao mot s6 S
KH&CN vé viée dang ky bao hd nhan hi¢u cho
san pham OCOP cua dia phuong tai nudc ngoai;

+ Thu thap thong tin tir chuyén vién mot s6
S¢ KH&CN vé viéc dang ky bao ho nhin
hiéu cho san phdm OCOP cua dia phuong tai
nudc ngoai;

+ Trung cau y kién cua dai dién s hitu cong
nghié€p da thyc hién nhiém vu giap dia phuong,
doanh nghiép dang ky bao hd nhan hiéu cho san
pham OCOP tai nudc ngoai.

2. Khai quat vé diing ky bao hd nhin hiéu cho
san pham OCOP

2.1. Khai niém nhdn hiéu

Dinh nghia nhan hiéu dugc néu tai Khoan 16
Diéu 4 Luat SHTT Viét Nam, dinh nghia nay la
phu hop véi khai niém nhan hiéu da dugc WIPO
(T6 chirc SHTT Thé gidi) va Hiép dinh TRIPS
(Hiép dinh vé cic khia canh lién quan dén
thuong mai ctia quyén SHTT) quy dinh.

Trong bai nay, nhdn hiéu la ddu hiéu c6 chira
yéu 16 dia danh hodc ddu hiéu khéc chi ngué‘n
goc dia Iy, ding dé phan biét hang héa, dich vu
cua cac dia phuwong khac nhau.

“Yéu t6 dia danh” trong dinh nghia trén c6
thé 1a tén xd/phudng, huyén/quan/thanh phé truc
thugc tinh, tinh. Viéc dang ky nhan hi€u mang
dia danh tuan theo quy dinh tai Khoan 2 Diéu 36
Nghi dinh 65/2023/ND-CP: UBND céc tinh,
thanh phd truc thudc trung wong cho phép st
dung dia danh, dau hiéu khac chi ngudn gdc dia
1y cta dic san dia phuong dé dang ky nhan hiéu
tap thé, nhin hiéu ching nhan.

2.2. Khai niem OCOP

Phong trio Mdi lang mot san phim (One
Village One Product Movement - OVOP) la mot
chuong trinh phat trién khu vyc ciia Nhat Ban.
Chuong trinh bat dau tir 1954 tai Hop tac xa
nong nghi€p Oyama (Oyama Agricultural
Cooperative), naim 1961 vé&i khau hiéu “Hay
tréng man, hat dé dé xuét khiu dén Hawaii”
(Let’s plant plums, chestnuts and go to Hawaii),
chuong trinh da thu dugc nhiing thanh qua kinh
té cao. Tir 1979, Chuong trinh huéng dén cong
ddng san xuit lya chon cac hang hoa c6 gia tri
gia ting nhu 1a san pham chu lyc, c¢6 kha ning
canh tranh cao dé dat duoc doanh thu nham cai
thién murc séng cho cu dan cua lang d6. Phong
trao da lua chon duoc hon 300 san phém co ung
dung két qua nghién ciru KH&CN, nho d6 doi
sdng ciia cong dong cu dan duoc nang cao [2].
Nhu vdy, OVOP c6 khoi ngudn tai Nhat Ban &
dia phuong lang/xa.

Nim 2021, T6 chirc Lwong thuc va Nong
nghiép Lién Hop qubc (FAO) da phat dong Hanh
dong toan cau vé “MJi qudc gia, mot san pham
uu ti€n” (One Country One Priority Product -
OCOP). Hanh dong toan cau vé OCOP thiic diy
cac hé thdng thyc phdm toan dién, c6 loi nhuan
va bén vitng véi moi truong thong qua viéc phat
trién cac san phim nong nghiép dic biét (Special
Agricultural Products - SAPs), v6i muc dich tdi
uu hoa cic hé thong san xuat, giam thiéu that
thoat va lang phi thyc pham, tranh sir dung sai
hoa chit nong nghiép va toi da hoa thu nhap dé
cho phép chuyén do6i sang cac hé thong nong
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nghiép thuc pham hiéu qua hon va bén vimg hon
[3]. Tir d6 cho thdy theo FAO thi OCOP & tim
qudc gia.

Tai Viét Nam, Quyét dinh s6 490/QD-TTg
ngay 07/5/2018, phé duyét Chuong trinh moi xa
mdt san pham giai doan 2018 - 2020 (tén tleng
Anh la One Commune one Product, goi tat 1a
chuong trinh OCOP), thudt ngt OCOP dugc
nhic lai tai Quyét dinh s6 919/QD-TTg ngay
01/08/2022 phé duyét Chuong trinh mdi xa mot
san pham giai doan 2021 — 2025.

Trong tdm ctia chuong trinh OCOP 1a phat
trién san pham ndng nghiép, phi néng nghiép,
dich vu ¢6 loi thé & mdi dia phuong theo chudi
gi tri, do cac thanh phén kinh té tu nhan (doanh
nghiép, ho san xut) va kinh té tap thé thuc hién.

Trong bai nay, sdan pham OCOP la san phiam
hang héa hodc dich vu ¢é nguon goc dia phirong,
mang ddc trung vé van héa, loi thé cia dia
phirong, gdn véi mét dia danh cy thé.

Cac san phim OCOP gom 6 nhom: Nong san
tuoi song va ndng san ché bién; D6 udng cb con,
d6 udng khong con; Cac san pham co thanh phan
tir cdy duoc lidu; Cac san pham 1am tir bong, soi;
Cac san phém tur g5, soi, may tre, kim loai, gém
su, dét may,... lam dd luu niém, dd gia dung;
Dich vu du lich néng thon. Nhu vay, hang hoa,
dich vu thugc 6 nhém OCOP nay déu d4p tmg danh
muc trong Bang phén loai qudc té cac hang hoa, dich
vu theo Thoa udc Nice, Phién ban 12-2024.

Theo Cuc SHTT (2024), truong hop san
pham OCOP ¢ str dung dau hiéu chi din nguon
gbc dia ly gin véi cong ddng dia phuong thi dau
hiéu nay phai duoc bao ho dudi hinh thirc chi dan
dia ly, nhan hi€u ching nhan, nhan hi¢u tap thé
dugc ban hanh theo Quyét dinh sé 148/QD-TTg
ngay 23/02/2023 cua Tha tuéng Chinh phu [1].

2.3. Khdi niém nhan hiéu cho san pham OCOP

Cac san phdm OCOP c6 xuit xu tir dia
phuong cu the, do d6 cac san pham nay thudng
g:fm v&i mot dia danh, bdi vay nhan hiéu cho san
phim OCOP ciing gin véi dja danh.

Trong bai nay, thuat nglt nhdn hiéu cho san
phcfm OCOP duoc hiéu la nhin hiéu gcfn Vvoi mot
san phcfm OCOP cu thé, ¢6 chira dia danh hodac
ddu hiéu khdc chi nguon goc dia 1y.

Vi dy: nhan hi¢u tap thé “Chudi Canh Hung”
cho san pham OCOP chudi cua xi Canh Hung,
huyén Tién Du, tinh Bic Ninh, nhan higu chimg
nhan “Dua gang muol Qué V&” cho san pham
OCOP Dua gang mudi cua huyén Qué V3, tinh
Bic Ninh, nhin hiéu chimg nhan “Dua lu6i
Tra Vinh” cho san phim OCOP dua luéi ctia tinh
Tra Vinh.

Nhu vay, dac diém chinh cua nhin hiéu cho
san pham OCOP 1a:

- Phai gén voi san pham OCOP;

- Phai gén v6i dia danh cy thé (c6 thé 1a tén
xd/phudng, huyén/quan/thanh phd tryc thudc
tinh, tinh).

2.4. Bang ky nhan hiéu cho san pham OCOP ra
nuoc ngodi

Theo nguyén tic bao ho doc 1ap quyén so
htru c6ng nghiép (trong d6 c6 nhan hiéu cho san
pham OCOP), van bang bao hd nhan hiéu do
quoc gla nao cap thi chi ¢6 hiéu lyc bao ho trén
lanh thd qudc gia do.

bé khong xay ra tranh chép nhan hiéu tai thi
truong nudc ngoai (noi doanh nghiép xuit khau
hang hoa/dich vu), doanh nghiép can tién hanh
dang ky bao hd nhan hiéu tai quic gia trude khi
xuit khau hang hoa/dich vu sang qudc gia d6, ké
ca truong hop gidy chimg nhan ding ky nhin
hiéu do Cuc SHTT Viét Nam cip dang con hiéu
luc bao ho.

Viéc dang ky nhan hiéu cho san pham OCOP
tai nuGe ngoai ¢b vai trd quan trong, thé hién:

- Tao diéu kién thuan loi dé thuong mai hoa
san phém OCOP cuia Viét Nam tai nudc ngoai;

- Khong dé cac chi thé khac tai nudc ngoai
chiém doat tén dia danh cua Viét Nam grfm voi
san pham OCOP cua Viét Nam;

- La cong cu phép 1y dé giai quyét tranh chép
v6i bén thir ba khi c6 sy xam pham quyén s&
hfru/quyén st dung tén dia danh ctia Viét Nam
gin voi san phim OCOP ciia Viét Nam.

Gi6i han nghién ctru trong bai nay chi khao
st dang ky bao h¢ nhan hiéu co chira dia danh
hodc déu hiéu khéc chi ngué‘n géc dialy cua Viét
Nam cho san phdam OCOP tai nudc ngodi.
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3. Thyc trang ding ky bdo h{ nhén hi¢u cho
san pham OCOP ciia Viét Nam tai nwéc ngoai

Theo Cuc SHTT (2024):

-Pi c6 11.056 san pham OCOP dat 3 sao trd
1én, trong d6 68,9% san pham 3 sao, 29,9% san
phim 4 sao, 42 san phdm 5 sao, con lai 13 tiém
nang 5 sao;

-C6 5.724 chu thé OCOP, trong d6 c6 37,5%
1a hop tac xa, 24,4 % la doanh nghiép, 35,3% la co
s& san xuat/hd kinh doanh, con lai 14 t6 hop tac;

- Théng ké tir 27 dia phuong® cho thay, c6
978 san phém OCOP duoc cong nhan 4 sao,
trong d6 62% san pham OCOP da duoc bao ho
quyén SHTT, cac san pham con lai déu da ndp
don dang ky tai Cuc SHTT.

Tuy nhién, cic san phdm OCOP cua Viét
Nam chii yéu 1a tiéu thu trong nudc va quy md
con han ché [1].

Hién tai chua co théng ké vé viéc dang ky
bao ho nhan hiéu cho san pham OCOP cua Viét
Nam tai nudc ngoai, tac gia bai viét xin ldy
truong hop cac nhi€ém vu KH&CN c¢6 lién quan
dén nhan hiéu cho san pham OCOP dira sap Tra
Vinh dé minh hoa:

- Ngay 05/08/2024, Cuc SHTT da cap Gidy
chting nhan ding ky chi dan dia ly Tra Vinh cho
san pham Dira sap do UBND tinh Tra Vinh la
chu sé hiru;

- Trong khuon khd Nhiém vu KH&CN
“Ping ky bao ho chi dan dia ly Tra Vinh cho dira
sap tinh Tra Vinh”, UBND tinh Tra Vinh d3 tién
hanh ding ky bao ho NHCN logo (phan hinh)
ctia chi dan dia ly “Dira sap Tra Vinh” va NHCN
“Gidng dira sap Tra Vinh”.

Nhu vay, chi riéng san pham OCOP dira sap
Tra Vinh da c6 3 ddi twong dugc bao ho tai Viét
Nam (01 chi dan dia 1y, 02 NHCN), c6 thé thay
viéc diang ky bao ho quyén sé hiru cong nghiép
tai Viét Nam ddi v6i san pham OCOP 1a khong
gap kho khan.

Tirnam 2021, Tra Vinh d xuat khiu qua dira
sap tuoi sang Australia, xuat khau san pham ché

1 Bao gdm: 1. An Giang, 2. Béc Ninh, 3. Bén Tre, 4. Binh
Thuén, 5. Ca Mau, 6. Cao Bing, 7. Pa Ning, 8. Pk Lak,
9. Pién Bién, 10. Pong Thap, 11. Hai Duong, 12. Hai
Phong, 13. Hau Giang, 14. Hoa Binh, 15. Lai Chau, 16. Lao

blen tir dira sap sang Nhat Ban. Tiép theo, da
xuat khau qua dira sap twoi va san pham duoc
ché bién tir dira sap sang thi truong My, Canada,
Vuong quoc Anh, Hong Kéng, Trung Qubc va
Han Quédc.

Theo S& Noéng nghiép va Phét trién nong
thon tinh Tra Vinh (2024), Tra Vinh c6 dién tich
dtra hiru co 14 5.276 ha dugc 08 cong ty, hop tac
xa lién két tiéu thu chiém 19,17% dién tich toan
tinh tép trung ¢ cac huyén Cang Long (2.063 ha),
Tiéu Can (2. 311 ha), Chau Thanh (902 ha); cap
duge 29 mi sé ving trong voi tong dién tich
2.803 ha, chiém 10,19% dién tich dira (19 m3 sb
vung trong noi dia voi dién tich 1.411ha; 10 ma
s6 vung trong xuat khau voi dién tich 1.392ha)
va 02 co s¢ dong goi dira xuat khau qua Trung
Quoc tép trung ¢ cac huyén Cang Long, Tiéu
Cén, Cau K¢, Chau Thanh, Tra Cd va thanh phé
Tra Vinh [4].

Ngay 07/01/2025 S6 KH&CN Tra Vinh ra
quyét dinh thanh 1ap hoi dong tu van tuyén chon
to chirc va ca nhan chi tri nhiém vu KH&CN
phat trién tai san tri tué nam 2025 “Piang ky bao
h6 quyén SHTT déi v6i nhan hiéu Tra Vinh cho
san pham dira cua tinh Tra Vinh ra thi truong
nudc ngoai”.

Tt thong tin trén cho thiy, Tra Vinh da xut
khau san pham OCOP ra thi truong nudc ngoai
trudc khi dang ky bao ho nhan hiéu “Tra Vinh”
cho san phim dura cta tinh Tra Vinh tai thi
truong cac qudc gia nhap khau dira. Thuc trang
nay khong chi dién ra tai Tra Vinh ma con dién
ra tai nhiéu tinh, thinh khac. Theo Cuc SHTT
(2024), mot sé dia phuong chua c6 ké hoach
trién khai diang ky nhan hiéu mang yéu t6 dia
danh cho san pham OCOP ra nuéc ngoai [1].

Dbi voi nhan hiéu khong mang yéu t6 dia
danh, viéc xuat khau san pham trudc khi dang ky
bao ho nhan hiéu tai thi truong qubc gia nhap
khau, c6 thé dan dén bi chi thé khac dang ky
trude dé chiém doat nhan hiéu, vi da sb cac quéc
gia tudn theo nguyén tic ndp don dau tién (first
to file), theo nguyén tic nay, phap luat chi bao ho

Cai, 17. Nam Dinh, 18. Ninh Thuan, 19. Pha Tho,
20. Quang Binh, 21. Soc Trang, 22. Tuyén Quang, 23. Thai
Nguyén, 24. Thanh Hda, 25.V inh Long, 26. Tra Vinh,
27. Yén Bai.
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cho chii thé ndp don dang ky sém nhat dbi véi
nhan hiéu.

Vay, hau qua nao dién ra dbi véi nhan hiéu
mang yéu té dia danh néu xuat khau san pham
trudc khi dang ky bao ho nhan hiu tai thi truong
qudc gia nhap khau? Liy quy dinh cta phap luat
Trung Qudc ddi véi trudng hop gia dinh “Dira
Tra Vinh”. Piéu 10.8. Luat Nhéan hiéu Trung
Qudc quy dinh: “.. cdc tén dia Iy nwée ngoai
dwoe cong ching biét dén rong rdi sé khong
dwoc s dung lam nhan hiéu,...” (... the foreign
geographical names well known to the public
shall not be used as trademarks,...) [5].

Trong trudong hop gia dinh nay, “Tra Vinh”
da dap ung didu kién can: 1a tén dia 1y nudc
ngoai, nhung vi¢c chung minh “Tra Vinh” dap
{mg diéu kién du: dugc cong chung Trung Qudc
biét dén rong rai thi khong dé dang, Luat Nhan
hiéu Trung Qudc khong quy dinh cac tiéu chi
danh gia dia danh nudc ngoai dugc cong chung
Trung Qudc biét dén rong rai. Nhu vay, kha ning
nhén hiéu “Dira Tra Vinh” bi chiém doat tai thi
truong nude ngoai 1a co thé dién ra néu chua
ding ky bao ho nhin hiéu ma da xuit khiu san
pham sang thi trudng nude ngoai, tinh trang nay
dé dién ra ddi véi “Ca phé Buon Ma Thuot” tai
thi truong Trung Quéc, “Nudc mdm Pha Qudc”
tai thi truong Australia, chdu Au, Hoa Ky va
Trung Qudc, “Hu tiéu My Tho” tai thi truong
Hoa Ky,... [6].

4. Cac co ché ding ky bao h nhin hi¢u cho
san pham OCOP tai nuwéc ngoai

Dé ding ky bao ho nhin hiéu tai nude ngoai,
doanh nghiép can nhic lya chon mot trong hai
cach thirc: dang ky theo hé théng Madrid hodc
ding ky truc tiép tai co quan SHTT qudc gia.

4.1. Pang ky nhén hiéu theo hé thong Madrid

~ Hg théng Madrid 1a h¢ théng dang ky qudc
teé nhan hiéu giira cac quoc gia la thanh vién Thda
udc Madrid va Nghi dinh thu Madrid. Muc nay
2 Nguyén vin: “... specificity of indications of goods and

services at the office of each country was an obstacle to
using the Protocol system”.

khong gidi thi€u 2 van ban vira néu, chi xin phan
tich uu va nhuogc diém cia viée diang ky quoc té
nhén hiéu theo Hé théng Madrid.

Uu diém khi ddng ky nhén hiéu theo hé thong
Madrid

C6 nhiéu vu diém khi ding ky nhan hiéu theo
hé thong Madrid, trong d6 co:

- Thu tyc va quy trinh dang ky nhan hiéu don
gian, chi can nop hd so mot lan tai Cuc SHTT
Viét Nam;

- Chi phi ding ky nhéan hiéu thap, thoi han
tham dinh ho so ding ky nhin hiéu nhanh chong
tir 12 dén 18 thang (néu khong xay ra tir chi),
phu hop véi cac doanh nghiép nhé va vira khi
dang ky bao hd nhan hiéu thong thuong, theo
Ghafele Roya (2007) [7].

Nhwoc diém khi dang ky nhan hiéu theo hé
thong Madrid:

Theo JPO (2013), ty 1€ doanh nghi€p Nhat
Ban va doanh nghiép nudc ngoai (khi dang ky
nhan hi€u tai Nhat Ban) st dung Nghi dinh thu
Madrid dé dang ky qudc té nhan hiéu 1a thap so
v6i ding ky truc tiép, nguyén nhan do cac van dé
vé thi tuc ndp don va chia tach don ding ky qubc
té (Procedures for Dividing an International
Registration), trong d6 c6 tinh dac thu cua cac
chi dan vé hang héa va dich vy khi ndp don déng
ky nhan hiéu tai van phong ctia moi quoc gia la
mot tré ngai ddi voi viée sir dung hé thong Nghi
dinh thu? [8].

Trong thwong mai qudc té, viéc chuyén giao
quyén st dung nhan hi€u (license nhan hi¢u),
tach/hop nhat don ding ky qudc té vé& nhén hiéu
1a yéu cau khach quan, vi du chii s¢ hitu nhin
hiéu cho san phém OCOP cua Viét Nam c6 nhu
ciu iy quyén/cap phép (license) cho mot chu thé
¢6 tru s kinh doanh tai Trung Qudc sir dung
nhén hi¢u tai thi truong Trung Qudc. Nhung nhu
cau ‘nay khong thé thyc hién tai thi truong Trung
Quéc vi Tuyén bd duge dwa ra theo Quy tic
20bis(6)(b) ciia Quy dinh chung theo Thoa thuan
va Nghi dinh thu Madrid d6i voi Trung Quéc [9].
Nhu vay, viéc license nhan hi¢u, tach/hgp nhat
don diang ky qudc té vé nhan hiéu khong thé thuc
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hién dugc & mot sd qudc gia thanh vién, dan téi
vu thé don gian héa thi tuc ciia Hé thong Madrid
khong thé thyc hién dugc.

Dbi v6i cac qudc gia ap dung nguyén tic “su
dung trude” (first to use), vi du Hoa Ky, dang ky
quéc té theo Hé théng Madrid chi dinh/m¢& rong
lanh thd vao Hoa Ky s& gy bat loi cho ngudi
ndp don trong truong hop co tranh chip vé quyén
uu tién sir dung nhan hiéu. Theo Declaration of
Intention to use the mark: United States of
America, Hoa Ky khong cho phép ngudi nop don
sir dung can ctr da trén yéu té di s dung theo
Diéu 1(a) ma chi dwoc str dung cin ci theo Piéu
66(a) khi dang ky qudc té theo Form MM2 ndp
kém Form MM18 [10]. Nhu vdy, c6 thé thdy
trong thuc té Tra Vinh d4 xuat khau dira sang thi
truong Hoa Ky (khi chua déng ky bao hg nhan
hiéu), gia dinh rang c6 tranh chip xay ra ddi véi
viéc xac dinh chu thé da “su dung trudc” tai Hoa
Ky thi khong thé st dung Hé thong Madrid dé
chung minh da “st dung trude”.

Agnieszka Przygoda (2019), khi st dung H¢
thong Madrid de dang ky bao ho nhan hiéu tai
nudc ngoai, can luu y “tAn cong trung tdm”
(Central Attack), cu thé trong 5 nim dau tién ké
tir ngay ding ky qudc té theo Hé théng Madrid,
viée ding ky quéc té co thé bi tir chbi bao ho tat
ca cac qudc gia chi dinh thong qua viéc don ding
ky nhan hiéu/gidy ching nhan dang ky nhan hiéu
bi hiay bo mét phan hodc toan bd tai qudc gia
xuét xu [11].

Trong nghién ctru ¢6 tén Difficulties with the
Madrid Protocol for trade mark registration do
Hindles - Cong ty lut vé Sang ché va Nhan hiéu
clia Anh va Chau Au cong bd cho thiy khi st
dung Nghi dinh thu Madrid dé dang ky bao ho
nhin hiéu tai mot s6 qudc gia (dic biét 1a Hoa
Ky va Trung Qudc) c6 nhitng nhuge diém dang
ké [12], vi du phai phu thu¢c vao don dang ky
nhan hiéw/ glay ching nhén déng ky nhan hiéu tai
qudc gia xuat xt; nhimg thay d6i trong quy dinh
clia phap luat tai qudc gia chi dinh c6 thé dan dén
don dang ky nhédn hiéu bi tir chdi bao ho; thoi
han tra 16i phan d6i ngin (Short deadlines to
respond to objections); khong linh hoat va khéng
nhat quan (Inflexibility and inconsistency) trong
quy dinh cua phap luat giita cac qubc gia thanh

vién, vi du theo quy dinh cua phap luét Viét Nam
bét budc phai c6 van ban cia UBND cp tinh cho
phép sir dung dia danh, phai kém theo quy ché
sit dung nhan hiéu tap thé (NHTT), nhin hiéu
chtng nhan (NHCN) trong hd so dang ky NHTT,
NHCN,... trong khi d6 Hé thong Madrid khong
cho phép ngudi ndp don ndp kém cac tai liéu bat
budc nay.

Toéom lai, viéc dang ky nhan hi€u cho san
phim OCOP c¢6 chira dia danh theo Hé thdng
Madrid c6 nhitng nhuoc diém sau déy:

- OCOP thudc s¢ hiru cong dong, do d6 nhan
hiéu cho san pham OCOP thuong kém theo dia
danh, theo quy dinh ctia phap luat Viét Nam viéc
sir dung dia danh phai tuan theo Khoan 2 Diéu
36 Nghi dinh 65/2023/ND-CP, nhung Form
MM?2 theo Hé théng Madrid khong cho phép
nguoi ndp don ndp kém céc tai licu bat budc, nhu
van ban cho phép sir dung dia danh, quy ché sir
dung NHTT, NHCN, din dén kha ning bj tir chbi
bao ho cao;

- Trong thdi han 05 nam ké tir ngay dang ky,
néu don co so tai Viét Nam bi huy bo hiéu luc
bao ho/hét hiéu luc bao hd/bi tir chdi bao ho thi
dang ky quc té theo Hé thong Madrid ciing s&
tu dong mét hiéu luc bao ho, theo “tin cong
trung tam” (Central Attack) nhu da phan tich;

- Hang hoéa/dich vu dang ky phai dua trén
don ding ky nhin hiéu/gidy ching nhan diang ky
nhin hiéu tai Viét Nam, din dén nhan hiéu c6 thé
bi tir chdi bao hd mot phﬁn néu trung véi hang
hoa/dich vu da duoc quéc gia chi dinh bao ho
cho chu thé khac;

- Mot s6 qudc gia khong phai thanh vién ciia
Hé thdng Madrid (vi du Han Qudc) nén khong
thé ap dung cach thic nay.

Nhu vay, khong nén sa dung Hé théng
Madrid dé dang ky bao hd nhan hiéu cho san phdm
OCOP tai nudc ngoai vi céc 1y do da phan tich.

4.2. Pang ky nhan hiéu truc tiép tai co quan S hiiu
tri tué cia quoc gia duoc chi dinh

Viéc dang ky nhan hiéu tryc tiép tai co quan
SHTT cua qudc gia dugc chi dinh c6 mot so
nhugc diém nhu trinh t, thu tuc dang ky bao ho
can tudn thi quy dinh cta timg qudc gia khac
nhau; thoi han thdm dinh hinh thic va tham dinh
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ndi dung, cip vin bang bao ho co thé dai/ngin
khac nhau theo quy dinh cua ting qudc gia; chi
ph1 ndp don cé thé s& cao theo quy dinh ctia mdi
quoc gia (trong do6 chi phi st dung dich vu SHTT
tai qudc gia chi dinh c6 thé cao); tai liéu kém
theo don dang ky nhén hiéu c6 thé khac nhau
theo quy dinh riéng ctia mdi quéc gia.

Nhung khi ddng ky nhin hiéu truc tiép tai co
quan SHTT ciia qudc gia duge chi dinh ¢6 nhiing
wu diém, vi du: danh muc hang hoéa/dich vu
khong bi phu thudc vao don dugc ndp tai quéc
gia xuat x(r, ma c6 thé diéu chinh tén goi hang
héa/dich vu, diéu chinh phan nhom hang
héa/dich vu phu hop v6i quy dinh phéap luat va
thuc tién thdm dinh coa quéc gia chi dinh; hiéu
luc bao ho 1a doc 1ap o mdi quéc gia, khong bi
phu thude vao don Xuét Xt hay don quéc té, dic
biét khong bi tac dong cia “tin cong trung tam”
(Central Attack) nhu da phan tich; phu hop voi
céc qubc gia khong 1a thanh vién ciia Hé thong
Madrid.

Nhu vy, dé tra 10i cho cau hoi nghién ctru s6
1, bai viét d& xuét giai phap dang ky nhén hiéu truc
tiép tai co quan SHTT cua qudc gia duoc chi dinh.

5. Quy dinh ciia Trung Qudc vé ding ky bao
ho nhan hiéu c6 chira dia danh va nhirng bai
hoc cho Viét Nam

Nhu dd néu, dé khic phuc kho khan trong
viéc dang ky nhan hiéu tai nudc ngoai, Van
phong Diéu phdi nong thon méi Trung wong kién
nghi Cuc SHTT ban hanh Tdi liéu hwéng dan
dang ky bdao ho nhan hiéu cho san pham OCOP
tai thi truong Péng Bdc A (nhiéu nhdt la Trung
Quéc), ... [1].

Do khudn khd c6 han, bai viét xin dé cap dén
quy dinh Trung Qudc vé ding ky bao ho NHCN
¢0 chira dia danh.

5.1. Quy dinh ciia Ludt Nhan hiéu Trung Quéc

Piéu 10.8 Luat Nhin hiéu Trung Qudc quy
dinh cac dia danh 1a tén cac don vi hanh chinh
cép huyén trg 1én va cac tén dia 1y nudc ngoai
dugc cong chung biét dén rong rii s& khong duoc

su dung lam nhan hi¢u thong thuong, ma phai
dang ky 1a NHTT/NHCN [5].

Piéu 3 Luat quy dinh chu s¢ hitu NHCN phai
¢6 kha ning kiém soat chat luong hang héa/dich
vu mang NHCN dé ching nhén ngudn gbc, vat
liéu, phwong phap san xuat, chat lugng hoic cac
dic diém khac cua hang hoa hoic dich vu mang
nhan hiéu.

5.2. Nang luc cua chu s6 hitu nhan hiéu chung nhan

Vé chimg minh ngudn gbc cta hang hoa,
Diéu 16 Luat Nhin hiéu quy dinh bing chung
ching minh hang hoa mang tén dia ly phai co
ngudn gde tir khu vuc dia Iy d6. Co quan quén 1y
SHTT Trung Qudc (China National Intellectual
Property Administration - CNIPA), noi tiép nhan
don dang ky NHCN s& tham dinh ning lyc ciia
cht s6 hitu NHCN, néu ho so kém theo don ddng
ky NHCN khong chitng minh dugc nhan luc, co
sO vat chat ky thuat,... ciia chii s& hiru NHCN
hoic t6 chirc duge Gy quyén dap ing yéu cau vé
kha ning chimg nhan san phdm mang nhin hiéu
thi rat c6 thé don ding ky NHCN s& bi tir chdi
bao ho. Pong thoi, CNIPA ciing tham dinh rat
nghiém quy ché quan Iy va sir dung NHCN véi
nhing yéu ciu cao.

Chu s hiru NHCN phai cung cép tai liéu
chtng minh nang lyc gidm sat chat lugng hang
hda cuia minh (hodc cua bén thir ba dugc minh Uy
quyén). Néu chi so hiru NHCN 1a co quan
nha nudec.

Trong truong hop chi don 1a co quan nha
nudc, vi du S& Nong nghiép va Phét trién nong
thon Tra Vinh v6i tu cach chu sé hitu NHCN
“Dura Tra Vinh” phai c6 kha nang chung nhan
san phim dira mang nhén hiéu “Dira Tra Vinh”
nhét thiét c6 xut x tir Tra Vinh va chimg nhan
céc tiéu chi khac nhu chat luong cia dira va cac
san phém duoc ché bién tr dira, hodc can chuin
bi van ban cong nhan mdt td chuc ching nhén
doc 1ap va bo ho so ching minh ning lyc chimg
nhan cua t& chuc nay phu hop véi céc tiéu chi
chtng nhén cta san pham mang NHCN.

Tir @6 cho thady NHCN da dugc bao ho tai
Viét Nam, dap tmg quy dinh tai Diéu 10.8 Luat
Nhén hiéu Trung Quoc ciing rat c6 thé bi CNIPA
tir chbi bao ho néu khong dap mg cac yéu cau
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vé néng’ luc cta chu sé hitu, kha nang thuc thi
quy ché quan ly va st dung NHCN trong
thue té,...

5.3. Nghia vu cia chu s6 hitu nhan hiéu chung nhan

CNIPA (2024) quy dinh vé nghia vu cia
nguoi dang ky NHCN the hién tai Quy ché quan
1y va sir dung NHCN, can:

- Phai thiét 1ap co ché giam sat va truy xuét
ngudn gdc san pham, xdy dung ké hoach kiém
so4t rtii ro dé duy tri hinh anh va uy tin cta nhin
hi¢u da dang ky;

- Ap dung hoic phat trién cac tiéu chuan tién
tién dé dap tmg nhu ciu thi truong va xay dung
hinh anh tt vé nhan hi¢u da dang ky;

- Phéi hop voi dia phuong, kham pha ham ¥
vin hoa cua nhin hiéu da dang ky, xay dung ké
hoach phat trién cho viéc xay dung thuong hiéu,
thyc hién cong khai va quang ba, dong thoi nang
cao gia tri ciia nhan hiéu da dang ky [13].

5.4. Tiéu chi an toan thue phiam ciia hang héa mang
nhan hiéu chitng nhan

Hién tai hang hoa mang NHCN dugc bao ho
tai Viét Nam duoc ap dung theo QCVN 8-
2:2011/BYT vé Gidi han 6 nhiém kim loai nang
trong thuc pham.

Nhung hd so ding ky NHCN tai Trung Qudc
phai ching minh dat yéu cau theo quy dinh cia
Uy ban Y t& Qudc gia Trung Quoc (National
Health Commission) vé Ti€u chuan vé mirc d6 6
nhidm ti da trong thuc phim (Standard for
Maximum Levels of Contaminants in Foods - GB
2762-2017), tiéu chuin nay dit ra cac giéi han
dbi v6i chi, cadimi, thuy ngén, asen, thiéc, niken,
crom, nitrit, nitrat, Benzo[a]pyrene, N-
nitrosodimethylamine, polychlorin biphenyl, 3-
chloro-1, 2-propanediol trong thuc pham - [14]
theo d6, co mot sb tiéu chuan cta Uy ban Y té
Qudc gia Trung Qudc cao hon so véi quy dinh
ctia BO Y té Viét Nam.

5.5. Gidi han t6i da dw luong thuoce bao vé thee vt
cua hang hoa mang nhan hiéu chung nhdn

Hang hoa mang NHCN duoc bao ho tai Viét
Nam dugc ap dung theo Thong tu 50/2016/TT-

BYT Quy dinh gi¢i han t6i da du lugng thude
bao v¢ thuc vat trong thuc phém.

Nhung hd so dang ky NHCN tai Trung Qubc
phai chimg minh dat yéu cau theo quy dinh cua
Tiéu chuan An toan Thuc pham Qudc gia vé gidi
han du lugng ti da cta thude trir sau trong thuc
pham (Maximum Residue Limit of Pesticides in
Foods - GB 763—2021) [15].

5.6. Cac muyc khac kem theo don dang ky nhan hi¢u
chung nhan

Ho so ding ky NHCN tai Trung Qubc bao
gdm céc tai liéu chinh nhu sau:

- To khai ding ky theo mau;

- Vin ban uy quyén cia cha s¢ hiru NHCN
cho Pai dién SHTT tai Trung Quéc voi ndi dung
tién hanh cac thi tuc ding ky NHCN tai CNIPA;

- Quy ché quan 1y va sir dung NHCN;

- Tiéu chi chiing nhén va phuong phap ching
nhan chit lwong hang hoéa mang NHCN;

- MAu NHCN bao gdm phan chit va co thé
kém theo phan hinh (nhét thiét phai chira dia
danh va tén hang hoa, vi du “Dira Tra Vinh”);

- Ban dd khu vuc dia 1y, noi c¢6 hang hoa
mang NHCN;

- Vin ban cia UBND cép tinh tai Viét Nam
cho phép sur dung dia danh.

- B tai liéu chirng minh chi s¢ hitru NHCN
¢6 kha nang hoic té chirc duoc ity quyén c6 ning
luc kiém soat viéc stir dung NHCN va chat lugng
clia hang h6a mang NHCN, bao gdm nhén lyc k¥
thuat co nang luc kiém tra, thiét bj kiém tra dap
(g yéu cau theo dinh cta phap luat Trung Qudc;

- Céc tai liéu khac theo yéu ciu cua CNPIA.

Trén day la mét sb noi dung can chuén bi dé
dang ky nhan hiéu cho san pham OCOP cua Viét
Nam tai Trung Quéc.

6. Két luan

Bai viét da phan tich sy can thiét phai dang
ky bao ho nhan hi€u cho san phém OCOP cua
Viét Nam tai nudc ngoai, trong do nhan manh
dén chi tiét loai bo kha nang nhan hiéu cua Viét
Nam bi cdc chu thé khac chiém doat tai nudc
ngoai, gop phan quang ba nhan hiéu va phat trién
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thi truong dé thuong mai hoa san pham OCOP
cua Viét Nam.

Dé dua ra gia thuyét tra 10i cho cau hoi
nghién ciru s6 1, bai viét khuyén nghi: nén ding
ky truc tiép dé bao ho nhan hiéu cho san pham
OCOP cua Viét Nam tai co quan SHTT cuia quéc
gia duoc chi dinh; khong nén dang ky nhan hi¢u
theo Hé thong Madrid.

Pong thoi bai viét cling da dé xuat ndi dung
tra 161 cho cau hoi nghién ciru s6 2, can chuén bi
dé diang ky bao ho nhan hiéu cho san phim
OCOP tai Trung Qudc (thi trudng nhdp khiu
nhiéu san pham OCOP cua Viét Nam).

Bing phuong phap tong quan céc tai lidu da
dugc cong bd va tham khao ¥ kién chuyén gia,
bai viét dua ra khuyén nghi dé dang ky bao ho
nhin hiéu cho san pham OCOP tai nudc ngoai.

Bai viét nay khong phai 14 tai liéu huéng din
dang ky bao ho nhan hiéu cho san pham OCOP
cua Viét Nam tai thi truong nudc ngoai,...
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