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Tém tit. O cde din tde thidu s nudc 1a tir 14u 43 hinh thanh nén nhimg quy dinh vé quan hé sé
httu, chifém hitu 86i véi cda cai vit chii, trang dé € cde 141 nguyén thién nhién noi ho sinh séng.
Viée xdc dinh quyén sé hiru va chiém hitu di v6i cde ngudn thi nguyén ndy chinh 12 co sé dé cong
ddng ¢é 1hd quan |y va st dung tét hom, ¢é higu qua hon déi véi chc ngudn tai nguyén thién nhién
va mdi trudmpg. Bié):] ndy duge thé hi€n rét rd thang qua cac quy djnh vé quan hé sé hitu trong c4e
b Ludt tyc cua mdt sb dan thc thiéu sb & Viét Nam (Trudng hop Ludt tuc Théi va Lufi tye Edé)

Vé vin dé sd hiru, & mai dan 10¢, Yy theo sy phit trién cda m3i cOng ddng ma cé cic quy dinh
vé quan hé s hitu khic nhau. (3 ddy hdu nhu chua cd cac quan hé s& hitu vé tai san, ma chii yéu
chi xde dinh quyln s& hitu d8i véi 14i nguyén thién nhién, nhu dt dai, rimg nii, séng sudi. ..
Nhung cae quan hé s&5 hitu nay lai 13 s& hitu chung ciia e4 edng ddng, s& hiru c(a 4 nhin, gia dinh
ddi véi ving dAt, viing rimg, ddng thyc vit ciia cgng ddng dén tgc 6.

Viée xhc dinh quan hé s& hitu caec ngudn tai nguyén thién nhién 13 mt vin 42 hét sitc quan
trong vA chp bich déi vai cac din 18c it ngudi mién niti néi riéng va ca nudc néi chung. Padi héi
Pang v Nha nuéc cin cé nhimg chinh sich, bién phap ding dan, phil hop véi tinh hinh phés trién
chung clia dAt nudc trong viée baa vé, khai thic, sit dung hop 1y cdc ngudn 1ai nguyén, méi iruémg.
Phal huy truyén théng din tdc két hop véi phap lujt cda Nha nuéc trong viéc quan 1y dit dai. rimg

niii, séng sudi va bdo vé 1Ai nguyén va méi Insémg sinh théi,

1. Quan ni¢m vé viin A& s& hiru

Vin dé s& hiru ludn cé v nghia to lén déi
vdi sy tdn tai va phat trién cua bat ky tgc nguai
nao, trong bat cit mét ché dd xa hgi nao. Theo
B¢ luat Dan sy nude Cong hoa x3 h§i chu nghia
Viét Nam, “Quyén s& hitu bao gdm quyén
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chiém hitu, quyén sir dung va quyén djnh doat
tai sn cia chi s& hiru theo quy dinh cia phap
ludt. Chi s& hiru 1a ca nhén, phap nhan, cic chu
thé khéc ¢6 di ba quyén la quyén chiem hiru,
quyén sit dyung, quyén dinh doat tai san” (Diéu
173) [1].

DAi vai cac toc ngudi & nudc ta van dé sd
hirs ngudn tai nguyén thién nhién via moi
truong sinh thai lién quan trgc tiep dén hai
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phuong dién: xac dinh cAc quan hé s& hiru doi
vai nguon tai nguyén thién nhién chinh |4 nhén
t6 co ban dé bao vé cic nguon 1ai nguyén thién
nhién dy; x4c djnh quan h¢ sé hiru lién quan
tryc 1iép i&i cac hinh thirc t6 chitc san xuat va
phan phéi cac ngudn ciia cai vat chat ma con
ngird tao ra.

Trong Ludt tyc cia mdt s6 dan toc it nguoi
ho thudmng quan niém vé s& hitu nhu: con ngudi,
véi tinh cdch 1a mdt thyc thé xa hdi, chi co the
ton tai va phat trién khi cé nhimg co so vat chit
nhat dinh. Ngay tir théi ky so khai cia x3 hoi
lodi ngudi, ¥ thirc vé x3 hdi, vé cong déng con
han ché nhung ngudi nguyén thuy da biél
chiém giir hoa qua ty nhién, chim thi sin bit
dirgre, nhimg céng cu lao dgng gian dom dé phyc
vy cho nhu ciu cta minh. §& hitu duge hidu
chinh 12 viéc chiém giir nhitng san vat ty nhién,
nhirng thanh qua lao djng (ngdy nay con gbm
¢4 nhitng tu lidu san xuft) cia x3 héi hoi loai
ngudi. O ¢ac dan tdc it ngudi nude ta tir 13u da
hinh thanh nén nhirng quy dinh vé quan h¢ s&
hitu, chiém hitu ddi v&i cla cai vit chat, trong
do cd cac tdi nguyén thién nhién noi ho sinh
séng. Viéc xic djnh quyén s& hitu va chiém hiru
dbi vdi cac ngudn tai nguyén nay chinh 12 co so
dé cdng dong cd thé quan 1y va sit dyng tét hom,
co hiéu qua hon dbi vai cac ngudn tii nguyén
thién nhién va méi truémg. Pidu nay dugc thé
hién rat rd thong qua cdc quy dinh vé quan hé
s& hiru trong cac b§ Luat tyc cia mot sd dén téc
thidu sé & Viét Nam.

Vé vin dé s& hitu, & mdi din tée, tuy theo
sy phét trién clia méi cing dé‘mg ma c6 cac quy
dinh v& quan hé s& hiru khac nhau. (J diy hau
nhu chura co cic quan hé s& hiru vé tai san, ma
chil yéu chi xac djnh quyén s& hiru déi véi tai
nguyén thién nhién, nhu d4t dai, img nii, séng
sufii... Nhiung céc quan hé s& hiru nay lai 13 s&
hiru chung cha cd cong ddng, s& hifu ciba ca
nhén, gia dinh d6i véi ving ddt, ving rimg,
dong thirc vt ciia cdng ddng din toc db.
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2. Vé s& hiru chung (s& hiru (ip the)

Theo Bq luat Dan sy, dét dai, rimg nui,
song hé, ngudn nuéc, tai nguyen trong long dit,
nguon lgi & ving bién, thém luc dia va viing
tréri, phin von va tai san do Nha mrdc diu v
vao cic xi nghiép, céng trinh thudc cac nganh
va linh vyc kinh t&, van hoa, xa hi, khoa hoc,
k¥ thudt, ngoai giao, quéc phong, an ninh ciing
cAc tai san khic ma phip ludt quy dinh |a cua
Nha nuée, déu thube sé hitu todn dan (Dicu
205). S& hitu chung 1a s& hiru cha nhiéu chi s&
hitu déi véi tai san. S& hitu chung bao gém sd
hiru chung theo phan va s& hiru chung hop nhar
Tai san thujc s& hitu chung |3 tai sin chung
(Diéu 229). Con s& hitu tdp thé, s hitu tap thé
I3 s& hiru cda hgp tdc xa hofic cdc hinh thixc
kinh té tap thé 6n dijnh khac do ca nhan, h{ gia
dinh ciing gop von, goép siic hop tac san xuat,
kinh doanh nhim thyc hién myc dich chung
duge quy dinh trong diéu 1§, theo nguyén tic ty
nguyén, binh ding, dan chu, ciing quén Iy va
cling huéng lgi (Digu 217) [1].

Trong Luét tuc cia mdt sd dén tde thiéu sb,
sd hitu tép thé duge cic cdng dong dan tdc xadc
lap rén moi phuong dién, moi linh vyc. Trong
pham vi lanh tho cia budn, lang duge xic dinh,
tht cd nhitng gl thudc pham vi nay du la ty
nhién hay nhin tao déu thudc vé lang, buén va
thuimg dugc liy cic vat chuan ty nhién dé 1am
méc, nhur dong subi, ngon nii, con dudng, cay
cbi cb thy,... Ranh gidi 4y do hai bén thoa
thudn v&i nhau; viéc hoach dinh ban dau thudmg
kém theo I& nghi tin ngudng va su thé nguyén,
lam ting thém tinh thiéng liéng va tinh bt kha
xim pham. S& hiru chung bac gdm dat dai, song
sudi, ngudn nudc, cdy coi,... Chi quyén sé& hitu
chung 13 céng déng dan cu cing séng trong
pham vi lang, trong d6 gia lang la ngudi dai
dién quan Iy vé mgi mjt.

(J dan tdc Thai, ranh gidi cdc mudmg, céc
ban déu dugc quy dinh 18, nguéi muong khic,
ban khic khéng duge ty ¥ xadm hai. Nguai Thai
& viing nai phia Bic c6 co chu o chizc va quan
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hé xa hgi mang dic thi riéng. Cong dbng nguai
Thai dugc chia thanh cac mudmg (mudi hai
chiu mudmg), méi chau mirmg hao gdm nhiéu
ban nhu Mwémg Thanh (Bién Rién), Muémg Lo
(Nghia L§), Muémg Téc (Phii Yén - Son La),. ..
X3 hdi Thai thea hé théng phu hé, xa hoi phan
hai thianh ting 16p quy tdc va ngudi dan
thudmg. Trén danh nghia d4t dai, img i, tai
nguyén déu thudc toin mudng ma chiu mudmg
(chi dét) la ngudi dai dign. Nhimg chirc djch
cua mudmg ciing nhu tao ban (tnrdmg ban) tuy
theo thit bac ma duge chia dét cdng (rubng céng).

Trong Lut tuc Thai phin lujt 1§ ngudi Théi
den & Thudn Chiu cé quy dinh vé ranh gidi dit
mudng Mudi: Tuc ngit ¢ cau: “Mudng Mudi
réng phia séng M3, Mudmg La rdng phia s6ng
Pa” (Didu 13 - Luit tyc Thai) [3, 1586).

Cén vé pham vi nuéde, muén bio vé, quén ly
durge cac ngudn nude ho thuémg tao ra cdc ving
“vang muong” (ving mudmg) hodc “ao viing
mudmg” (Biéu 152 - Luat 1é ngudi Thai den &
Thuin Chau trong Ludt tyc Thai) [3].

Va dé quan Iy khu vuc dit dai cia minh
nhitng ngudi chi dat thudng dit ra nhimg quy
dinh, cdm mdc phén chia danh giéi “Chiéng Ly
- Muémng Mudi”, cd mét ngon nii mang tén nen
(minh) muémg. Chin ndi cé chén “cft tru
mudémg” vd mdt ngan nui khdc mang tén Ludng
(rdng) 13 noi cit ddu ve, chum tro hai c6t cia
ta0 chu hdn muémg va nhitng ngudi thude dang
ddi ho nha tao (Diéu 153, Ludt tyc Thai) {3].

Céc san vat trén dit dai rimg rd tuy thuge sd
hiru cdng cOng, ai cling c6 quyén khai thac,
nhung ai mu6n khai thiac déu phai tuan theo tyuc
|é bidu xén “An nha” va céc chitc dich: “Dimg
n mat ong mat phan nang (con gii chia dat),
dimg &n nai miét phdn tao (phia tao), mé tho
rimg phai chia, phan chia cho trgn ven".

Luét tyc Thai quy dinh rét cy thé vé quyén
duge hudmg thjt thi hoang, mit ong ma ngudi
din sin bit duge, thé hién quyén s hitu cua
minh trong khu vyc cai quan, nhu dugc hutng
thit biéu khi ngui khic di sin vé, duge in thit
thii nmg trong pham vi dit dai minh cai quan,
Moi thijt thi thu tir rimg vé dem bieu déu phai

dua 1én nha 6ng lam pong (chu dit) trude, dé
dng lam pong tryc tiép chia phan . (Bieu | 11 -
Ludt tuc Thai) [3].

Con  Tay Nguyén, quyén s¢ hitu rimg. dat
dai, tai nguyén déu thudec vé& timg budn, pliy
(lang), moi nguédi trong cdng ddng déu co
quyén duge sir dung: “C6 bao nhiéu con, cé bao
nhiéu chiu déu phai day bang hét cho chiing
(rdng): Cam khdng duge déng coc vao ciy
ktong, cam khdng duge tréo 1én ciy kdjar (cac
loai cdy cao thin mdc moc trong rung. ong
thuémg 1am 1d trén tén. Theo Luat tyc chi cé
chu dit méi 13 ngudi s& hitu duy nhat cac td
ong nay). Pham diéu cédm do, ngusi ta coi
ngang voi tdi chit dudi voi, 1§i dap vy bat thué,
t§i mod vao vdi vo td trudng nha gidu, t§i thong
dim véi vg cia ngudi anh em. T§i d6 sé phai
dua ra xét xir. Vi vay, khéng dugc cho ching
tréo I&n cdy kiong, cdy kdjar, cAm day (Diéu
232 - Luét tyc Ed8) [4].

O cac dan toc Tay Nguyén, trude diy quan
hé xd hoi mAu hé giir vai tro chi dao, theo do
viéc tinh dong mau, ké thira tai san ciing theo
phia ho me. Do dg, cic quy dinh v& quyén s&
hitu thudc vé ngudi phu ni: “Con gai nhu hat
giéng cdy lia, chinh con gai 1 nguéi khoac do
quang chan, 1a ngudi gilt gin cai nong, cai nia,
cai hmg (ngudi Edé coi dit 1a me, dét wén cao
nguyén lai c6 cu tric lugn séng nén ho quan
niém mit dit 13 cai lung cia td tién. Dat dai,
rimg nai cling con duge vi nhu cai nong, cdi
nia). Chj cd 12 ngudi thay me, anh ré |2 nguéi
thay cha.

Ho tréng coi dit dai, viéng thim rimg vi.
Néu ciy soai, cdy mudm ra hoa khéng t6t, néu
bon con trai con gai sinh mat nét hu than thi ho
c6 quyén dbi xét xu.

Néu cdy mén dic trong sudi héo kha, néu
cdy mén nudc trong dam tan lyi, néu co nhing
ngudi cing mdt ho ma &n nim vai nhau thi ho
c6 quyén doi phat.

Tir céc cudn ddy déng dén cac ganh bi,
ganh biu, khéng mot ngudi dan éng, con trai
nao duge tranh chién cta ho...” (Ludt tyc Edé -
biéu 229 - V& chim nom dat dai) [4].
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Va trong cuéc song hang ngdy ngudi chl
dat cd vai 116 rat quan lrgng, vi vy khéng dugc
dé mat nguin chu dat. “Mat cﬁu dé lai cho
chéu: mat ba dé lai cho chau; mat ngm’.n nay de
lai cho nguén kia; khung ai dém chiém lay,
khong ai dim glanh ldy ma chia ciit, chiém ldy
bing dugc(Diéu 230 - Lujt e Edé) [4].

3. Vé 5o hitu cd nhin

Theo B luat dan sy, SO hitu tu nhan 13 s¢
hiru cila ca nhin d6i véi 13i sin hgp phap cia
minh. S& hitu tu nhin bao gdm s& hiru cé thé,
s& hiru tiéu chi, s& hitu tu ban 1r nhan (Diéu
220) [1].

D&i v&i sd hitu ¢4 nhan thi trong pham vi
lang minh, cic ca nhin c6 quyén 1y do khai thac,
canh tic va su dung céc ngudn tdi nguyén nhu
dat dai, nguon nudc, rong,.. . dé phuc o nhu
céu san xuat ciing nhu trong sinh hoat doi song

“Phén ching ta, ai ai cing ¢6 quyén dét rdy,
bit c4 & bét ky noi ndo.

Ai ai ciing co quyén tréo 1én cdy lay mat &
bét cit rimg thép, byi bdy ndo.

Ciy le, 10 8, tranh tre dé 1am nha, ai ai ciing
cd quyen 1y, khong phai tra gi cho ai.

Ai ai cling cé quyén dét nimg, sin tha, bt
ca, khéng phai kiéng cit gi" (Pieu 232 - Luat
tuc Edé) [4].

Viéc xac dinh s& hiru véi ciac din tdc ban
dia phd bién chung la hién tugng danh dau. Do
v&i dat dai thi ngudi ta chi cin mot s& cdy néu
lam diu & géc manh dit holic xép da xung
quanh manh dal dé hodic chl céin tede mét doan
vo 0 ghc cdy, roi cdi mot mﬁu que vio dé hogc
budc mét vong diy quanh gbc cdy,... cd thé dé
ldu vat chiém hitu mai duge khai thac, nhumg
ké tr khi cd dau nhu viy, ching di dugc xem 4
cé chi, ngurdi khdc khong duge xdm pham tdi.

Trong ddi sdng, quyen sé& hitu ca nhin dugce
cong nhén va ton trong, cd ludt tye bio vé.
Troag truémg hgp ai d6 mudn xim canh, khai
thac vao dat va cac tai nguyvén khai thic thuje

s& hiru chung hodc cia ci nhan thi nhat thiét
phai dugc budn lang va ci nhan 134 chu hitu
chip thuin, bang khdng s& bj coi la vi pham
Luét tuc ctia lang va s2 phai boi thudmg do hinh
vi vi pham gay ra, hodc s& hj xir phat theo 1 lang.

Nhu vay, vé quan h§ s& hitu. cac b Luat
tuc cia cic dan toc it ngudi quy dinh rat chit
ché. Khang cé manh dat, manh rimg, con sudi
nao khong cé nguai chu. Tir sy quy dinh do, ma
nhimg manh rimg, d4t dai, song suoi, dong thic
vat duge bao vé rat 1Ot va cb hi¢u qui. Da co
mét thai ky kha dai, cing voi nhimg bién dong
coa x3 hi, cac quan hé s& hiru truyén lhéng da
bj pha va, din dén tinh trang tai nguyén, dit
dai, rimg ndi c6 chi ma nhu vé chd, ai cing
nghi minh 1a cha, nhung thyc ra la v cha, bi
tan pha, khai thic m{t cich bira bai, kém higu
qua. Dén nay, trong quan hé xa hdi mai vai cha
truong da dang hoa céc hinh thuc sdr hitu Ihi
cac nguyén tc s& hﬂ'u cua xa hgi co truyen
trong cac bd Lugt tyc van cén nhidu yéu 14 hop
Iy cin duge duy tri, phat huy dé bao vé va su
dung ngudn tdi nguyén thién nhién cé higu qua
hom. v

Nhu chiing ta biét, trong thai gian gin day &
Viét Nam véi viéc hodn thi¢n hé thdng phdp
ludt cia Nha nude vé bao vé tai nguyén méi
trwdmg, cdc quan hé s& hiru dat dai, rimg nai,
séng sudi di dugc dé cép nhieu trong trong cdc
vin ban phap ludt nhe Bo ludt Din sy, Luat
Bao vé mdi trudmpg, Luat Bio v¢ nimg, Luat tai
nguyén nudc, Lual Pit dai... Nhing viec ap
dung va thyc thi van dé nay cc‘.m gap nhiéu khé
khan, khé thye hign. Céc diéu luft con qua
chung chung khong théng nhat, khéng di vao
thuc tién cia dai séng nhin déan. dac biét 1 dm
véi cac din toc it nguoi. Céac luat nay chu yéu
quy dinh vé s& hitu chung, quin 1y coa Nha
nudc vé tai nguyen mﬂi Irubng ma chua quy
dinh mdt cach day di vé van dé quan Irong la
nhiing ngudi chi tryc tiép cia cac ngudn tii
nguyén thién nhién do, ca cugc dai cua ho di
gin bo vd phy thugc vao thién nhién méi
trudomg. Vi vy, cing vdi vige hoan thién h¢
théng phip luat vé cic quan hé s& hiru 1ai
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nguyén mdi truémg, chiing 1a c thé két hop 4p
dung cac phong tuc tip quan {Luét tyc, hvong
wéc) dé giai quyét van dé nay chic chin s& co
hiéu qua hon va sé& khong xdy ra tinh trang tranh
chép dit dai & cic ving mién ndi nhu tredmg
hop & Ty Nguyén trong nhilng nim vira qua.

Chiing ta tha lay vi dy ﬂr Tay nguyen lrong
mot vai thap ky gin diy vé sy thay dbi quyén
s&r hitu 44t rirng theo hudmg trai nguge véi quan
niém truyén thong cia ddng bao dan tdc & diy.
Theo Ludt tuc cb truyén, t4t cé rimg nii, dat
dai, séng subi 12 cia cdng dong. Moi ngudi cé
quyén sir dung va khai thic, 1am nuong ray, sin
bin, thu hai 1dm thé san,... Ho khai thic rimg
thian trong theo Luidt tyc quy dinh, ho biét “nuéi
nmg” dé “dn rimg”. P&i v&i hg rimg khong
phii 1& cia hoang ma “cia ching ta”, ld kho
biu ma ho cén gin giir d¢ ¢6 thé mai mai lay tu
nimg nhitng san pham can thiét cho cuc sbng
hang ngdy. G.Condominas di viét nhu viy vé
rimg doi véi ngudi Tdy Nguyén: “Don vj chinh
trj truyén thdng 12 bon, tire 12 nhdm céc gia dinh
tac thanh mdt khdi din cu trong md1 khoanh
rimg. Chinh tir khoinh dat nay, ho khéng chi
l4y ra chi yéu cic nguyén vit liéu ma ho cin
cho &in mc, nha &, san xuit cong cy, ma dang
ké nhat 12 ngudn thyc pham bing viéc bt ca,
sdn bin, hai rau rimg va trudc hét 12 bing trong
trot [2, 337].

Trurdc kia s& hiru céng cdng vé rimg cia
médt budn rit rdng I6n gdm: dat lam nuomg rdy
luén canh, dat & gom cé sdng sudi va bén nudc
lén xudng hang ngdy, rimg tha triu, voi, bii vui
choi, tha diéu, nimg khai thac... Nhung vé sau

s& dét dai nay di dugce giao cho mét s6 co quan,
xi nghiep, ndng l&m trudmg... Vai tinh hinh nay
viéc chiém dyng qua lam, dan den nhiéu k& ho
gy nén nan an cp, pha nmg vd 16 chirc. Ngoai
ra, viéc di din tit noi khac dén ciing anh huéng
nhiéu dén quan hé s& hitu tai nguyén thién nhién
va bio vé€ mai trudmg cila cac dan tgc it ngudi.

Tém lai, viée xac dinh quan hé sd hitu cac
ngudn 1ai nguyén thién nhién 14 mét van dé hét
siic quan trong va cap bich di vai cac dan 1c
it ngudi mién nli ndi riéng va ca nudc nai
chung. Ddi hdi Pang va Nha nwoc can co
nhitng chinh sach, bién phap ding dan. pht hep
vOi tinh hinh phét trién chung cia déit nude
trong viéc bao v§, khai thac, sir dung hop ly cac
ngudn tai nguyén, méi truomg. Phat huy truyén
thong dan toc két hop vai phap luat cia Nha
nudc trong viéc quan Iy dat dai, rimg ndi, séng
sudi va bao vé tai nguyén va moi trudng sinh
thai.
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Regulations on ownership relations of natural resources
and environment in customary laws of some

ethnic minorities in Vietnam
The case of Tai and Ede Customary Laws

Hoang Van Quynh

Coliege of Social Sciences and Humanites, VNU
336 Neuyen Trai. Thanh Xuan, Hanoi, Vietnam

Regulations on ownership and prossessive relations in terms of wealth, assets and natural
resources in their surroundings have been developed among ethinic minority groups. The
determination of this relationship is the basic for better community management and usage of naiural
resources and environment. This is clearly expressed in regulations on awnership relations in some
customary laws of ethnic minorities in Vietnam {The case of Tai and Ede Customary Laws).

There are different regulations on ownership relations depending en the development of each
community. In these two ethmic minority groups, the ownership relations have not been actually
definded hut the determination of awnership rights an natural resources in terms of land, forest,
streams, rivers... was made. And these owenership relations are community ownership, individual
ownership, family ownership on a flock of land, forest, plants and animals of their community.

To define the awnership relatians af natural resources is vital important and presssing for ethnic
minorities in particular and for the country in general. It requires the Community Party and
government have sufficient and appropiate pelicies and methods on the preservation, exploitation and
usage of natural resources and the environment. Developing national tradition combined with state
laws on land, forest, river, stream management and the preservation of natural resources and
ecological environment.



