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TIM HIEU QUA TRINH HINH THANH VA HOAN THIEN
BO LUAT NHA LE QUA CAC THU TICH CO CUA VIET NAM

Nyuven Quoe Viét

Khoa Luat
Pai hoe Quoc Gia Ha Noi

Bo luat Hong Duc 1a tén thuong gor dé chi bo Quoc trieu hinh luat dudge ban
hanh vio thé ky XV dudi triéu nha Le. 1a mot ho luat ¢6 vi tri quan trong trong lich
su phap luat Viéet Nam. thé hién mot nén phap luat hoan thien dat tdi dinh cao
tronyg truven thong phap luat Viet Nam. Chinh vi vay, bo luat Hong Duce duge cac
nha luat hoe rdt quan tam nghién ctu. die biét la nhing quy dinh tién hé nham
xac dinh kha nang ké thua trong qua trinh hoan thién hé thong phap luar Viet
Nam hien nayv. Tuy nhién. dé co thé phan tich. tim hiéu mot cach sau sic noi dung
cua mot Ba luat ¢o. thi trude tién ¢an phai lam sang to tha diém bat dau san dinh
Bo luat cho dén khi no dude hoan thién. hor vi nhung véu to kinh té, chinh tri. xa
hat va nhing véu td khac ¢ thaor diém Bo luat dude hinh thanh ¢o anh huong mang
tinh quvet dinh tdi nd1 dung cua no. Cau hoi tuong tu cang dude dit ra voi Bo luat
Honge Duc. Theo ban dich mdéi nhat cua Vién Su hoc nam 1995, thi viéc xac dinh
thoi diém khai thao bo ludt nay cang nhu thil diém tiéu hiéu nhat cho su hoan
chinh cua no6 van dang con la mot van dé chua dude khang dinh[1.tr.14]. Trong
pham vi han hep cua bai viét nay. chunyg to1 xin dude trinh bay nhing nghién cuu
hude dau vé qua trinh hinh thanh v hoan thién cun Bo luat qua cac thu tich ¢

cua Viet Nam ma chung ta con luu gid lai cho dén ngay nav.

1. Xac dinh thai diém hinh thanh Bo luit dua trén nguon su liéu trong cac

thu tich ¢o cua Viét Nam

Viée xac dinh thdi diém ban hanh Bé luat mot cach that chinh xac theo cac
nuuon su liéu khong phai don gian, bdéi vi cac van han goc vé Quéc triéu Hinh luat
(hao gom cac ban i van khiac va ban chép tay) ma con luu gia duge cho dén ngay
nay déu co rat nhieu khiém khuvét va mat mat. Tat ca cac tar léu nay déu khong
co trang bia. loi tua. 161 bat hoae ddu hiéu nién dai soan thao. in khac hode nhiing
l6h chi dan khac [5.tr.13]. Vi thé ching ta khong thé chi don thuan dua vio cac tai
liéu goe vé Qudc triéu hinh luat ma can phai ¢6 su so sanh. da1 chiéu vér cac thu
tich ¢d khac (dac biét la cac bo Dai viét Su ky Toan thu va Lich triéu Hién chuong
Loai chi) thi mdi co thé lam sang to thai diém hinh thanh cua Qudc triéu hinh luat.

Hién nayv, Vién Nghién ciu Han nom tai Ha Noi eon luu git dude ba ban in
van khac cua Quéace triéu Hinh luit mang cac ky hiéu: A.341. A1995. A2754. Ngoai
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ra, con co ba ban ctia bé sach chép tay cing vdi nhan dé la Qudc triéu Hinh luat.
I'rong s6 cac tai liéu nay thi ban in van khac ky hiéu A.341 la hoan chinh hon ca va
da duge Vién St hoc Viet Nam va NXB Chinh tri Quéc gia chon dé dich sang tiéng
Viét nam 1995.

Tuy nhién, ban dich Quoc trieu Hinh luat dau tién lai khong phal do nguan
Viét Nam dich ma do mét hoc gia nguci Phap la Deloustal. Ong da dich ra tiéng
Phap bé Quéc trieu Hinh luat dua theo phan Hinh luat chi trong Lich triéu Hién
chuong Loai chi cua Phan Huy Chu va ban chép tay Lé trieu Hinh Luat tim dugc
vao ndm 1908 [8,Tr 129-130]. Theo 6ng Deloustal thi bo Quoc triéu hinh luat ma
ong da dich sang tiéng Phap da dude ban hanh vao nam 1777. Can ci ma ong chi
ddn 13 trong muc “Van tich chi” cua cudn Lich trieu Hién chuong Loai Chi cua
Phan Huy Chu c6 dé cap dén viéc phat hanh quyén Quéc triéu Hinh luat vao nam
Canh Hung thi 38 (tic 1a nién hiéu vua Lé Hién Tong (1740-1786) vao nim 1777).
Trén thuc té, theo nhiéu nha nghién ciu, cudn sach ma Phan Huy Chu chi ra va
dude Deloustal vién dan la bo “Qudc trieu Kham tung Diéu lé” chu khong phai la
Quée triéu hinh luat [2,tr.69]. Nhu vay thoi diém ban hanh Quéc triéu Hinh luat

ma Deloustal dua ra vao nam 1777 la khong chinh xac.

Mét hoc gia khac la Vi Van Méu, trong cuén Co luat Viét Nam Lude khao, da
phan tich cho thay Quéc triéu Hinh luat phai dude ban hanh vao thoi ky vua Lé
Thanh Téng tri vi véi nién hiéu Hong Dic (1470-1497). Dan chitng ma 6ng dua ra
la trong cuon Lich triéu Hién chudng Loai chi phan Hinh luat chi, Phan Huy Chu
dd dé cap dén tén cua bo luat ban hanh thoi Hong Piic, nguyén vin trong sach viét
la: “Hinh luat doi Hong Dic tham dung cac doi Tay Puong, xi tri ¢6 nhing diéu
nhat dinh, ning nhe ¢ nhing mic cao thap, cac doi tuan theo...” [3,tr.287]. Thém
viao d6 éng cing chi ra dan ching khac la trong bai tua dé caa bo Hoang Viét luat
l1é cua nha Nguyvén thi vua Gia Long da chi thi cho cac dai than trong triéu dinh
xem xét cac luat ca dic biét 1a luat Hong Puc va Dai Thanh dé lam bo luat mai cho
triéu Nguyen.

Nhu vay, trén thuc té, ca Deloustal va Vi Van Mau déu chua dua ra dude
thoi diém bit dau xay dung Bo luat mot cach ro rang. Nhiéu nha nghién citu trong
va ngoai nudc cang da phu dinh cac quan diém trén bing viéc khing dinh riing, Bo
luat phai dude ban hanh trude ca thoi ky Hong Duc cia vua Lé Thanh Tong [2, tr. 69-70].
Theo chung toi, Bo luat nha Lé ¢o thé da dude khoi diém xdy dung vao khoang nam
1428-1429, tuc la ngay khi Lé Lol méi lén ngdi vua. Cin ¢ ma chung té1 dua vao
la Dai Viét St ky Toan Thu, mot ban thu tich ¢6 rat quan frong va co gia tri xac
thuc nhat vé phudng dién lich su.
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Theo Dar Viet Su Ky Toan Thu thi ngay sau khi lén ngéi. nién hiéu Thuan
Thién thu nhat, Lé Lot (tae la vaua Lé Thai To) da tién hanh dat san luat lénh theo
do omg da véu cau cac triéu than phai xem xét cac luat et nhu la cac ¢o sd dé lam
luat moi. nguyén van nhu sau: "It xua té1 nay, tri nude phai ¢6 phap luat, khong
¢6 phap luat thi sé loan. Cho nén hoc tap doi xua dat ra phap luat la dé day cac
tuang hiéu, quan lai. dudi dén dan chung tram ho biét thé nao la thién. la ac, diéu
thién thi lam. diéu chang lanh thi tranh. chd dé dén néi pham phap” [1.tr.291].
Trong mot doan khac cang cua cuén sach nay lai ghi: "nam Ky Ty nién hiéu Thai
Hoa thu 7 (1449): bo sung mdi vao Hinh luat chuong dién san gom 14 diéu. Trudc
kia Thai To dinh thuc hién phép quan dién, cho nén lude bo chuong dién san. Dén
day lai bo sung vao"[1,tr.367]. Phép quan dién duge ban hanh vao nam Thuan
Thién thu 2 tice la vao nam 1429 [1, tr.299]. Nhu vay, ti nhing trich doan nay,
chung toi xac dinh rang, co thé ngay trude hodc trong nam 1429 nha Lé d¢a ¢6 "hinh
luat" ma thue chat doé chinh la Bo tong luat nhu Quaéc triéu Hinh luat sau nay vi

chi c6 mot B luat méi ¢6 nhiing chudng, diéu cu the, ro rang.

2. Qua trinh hoan thién Bo luat bat dau tu thoi ky vua Lé Loi cho dén thaoi
ky vua Lé Thanh Tong

Qua viéc nghién cliu cac thu tich ¢6 con luu lai dén ngay nay, déng thai tham
khao y kién cua nhiéu nha nghién citu trong va ngoai nude, ching téi nhan thay
rdng, qua trinh hoan thién Qudc triéu hinh luat la mét qua trinh lau dai, no duoc
bit dau ngay ti khi nha Lé thiét lap chinh quyén vao nam 1428, rdi dude hoan
thién dan qua cac triéu dai ké tiép nhu hd Luat thu cua Nguyén Trai va bo Quéc
triéu Lunat lénh cua Phan Phu Tién. Tuy nhién, Quoe triéu hinh luat ¢a dude bo
sung va hoan thién dang ké vao thoi ky tri vi cua vua Lé Thanh Téng dudi nién
hiéu Hong Duc.

Xem lai lich sii truyén thong phap luat Viét Nam qua cac ban thu tich ¢6, dic
hiet la Pai Viét Su ky Toan thu va Lich trieu Hién chudng Loai chi, chiung té: thay
rdng. bo luat thanh van dau tién cua nude ta di xuat hién tu thoi nha Ly va nha
Tran. Thoi ky nha Ly, vao doi vua Ly Thai Téng nam tha tu (1042) bo luat Hinh
thu da dudge ban hanh. Nhung cac van ban phap luat thanh vin cua nudc ta co lé
con dude ban hanh sém hon nia. Trong Dai Viét Si Ky Toan Thu ¢6 doan chép:
“Trucce kia, viéc kién tung trong nudc phién nhiéu, quan lai gitt luat phap cau né
luat van, ¢ot lam cho khic nghiét, tham chi nhiéu nguoi bi oan uéng qua dang. Vua
lay lam thudng xét, sai trung thu san dinh luit lénh, cham chude cho thich dung
véi thoi thé, chia ra lam mén loai, bién thanh diéu khoan, lam thanh sach Hinh
thu cua mot triéu dai..” [1.tr. 271-272]. Pén théi ky nha Tran, dudi triéu dai cua
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vua Tran Thai Téng va Tran Du Téng cang da ban hanh cac bo luat véi cac tén go

nhu Qudéc triéu Thong ché hay Quoéc triéu Hinh luat va Hinh thu [5.tr .12].

Tuy nhién. do nhiéu nguvén nhan khac nhau ma chu véu la do cude chién
tranh xam lude cua quan Minh nén cac bo luat ké trén da bi that truvén. Tinh than
cua cac bo luat thoi nha Ly va Tran chi con duge biét dén qua loi nhan xét cua
Phan Huv Chu Trong cuén Lich triéu Hién chuong Loai chi: “Nude Viét ta. cac
triéu dung nude déu dinh hinh chuong: nha Ly ¢o ban Hinh thu. nha Tran co dinh
Hinh luat, déu d¢a tham chudc xua nay dé néu lam phép tac lau dai. Nhung hinh
cua nha Ly thi 161 6 khoan réong. hinh ctia nha Tran thi 161 ¢ nghiém khdc. nhe

ning khong dung muc, déu chua goi 1a phép hay duge” [3.tr. 287].

Sang dén thol ky nha Lé. nhu da phan tich. Bo luat cua nha Lé co 1é cing da
ditge chinh vua Lé Lei cho xay dung dau tién. Do thoi diém soan thao va ban hanh
gan vol cac triéu dal trude, hé thong phap luit cua nha Lé ngay tu thoi ky nay da
¢o su két hop, ké thua gitia hai hé thong phap ché cua Viét Nam va Trung Quoc,
tvic 1a ¢6 su tiép thu chon loc t cac bo luat thoi ky Ly, Tran chit khong phai chi sao
chép tu phap luat Trung Quoc [2.tr.34].

Vua tiép theo Lé Loi la Lé Thai Tong (1434-1442). trong thdi gian nay dd ¢
hai bo luat quan trong dude bién soan trén co sd bién soan lai cac diéu luat da ban
hanh thai vua Lé Thai T6. Hai bo luat de la bo Luat thu do Nguven Trai bién soan
gom sau quyeén va bo Quéc triéu Luat lénh cua Phan Phu Tién cang gom siu quyén.
Hai bd luat nay déu duge bién soan vao khoang nhing nam 1440-1442 [5.tr, 17]. Ngoai
ra vua Lé Thai Tong cang ban hanh mot s8 luat lénh maéi hodc sua d6i nhing luat
ci lién quan dén dat dai. thué khoa [1.tr.331]. Dén thoi vua Lé Nhan Tong (1442-1459),
vao nam 1449, nién hiéu Thai Hoa thi 7, ¢6 ban hanh 14 diéu khoan ho sung quy
dinh vé dién san. Sau nay chinh nhiing diéu khoan bo sung da dude chép thém vao
bo Quoc triéu Hinh luat (ta Diéu 374-387).

Sau triéu dal vua Lé Nhan Tong ¢6 cude dao chinh cung dinh cua Lé Ngh
Dan. nhung Lé Nghi Dan da nhanh chéng bi cac vi quan dai than triéu Lé lat do va
tu da md ra mot triéu dai thinh tri nhat trong lich st phong kién Viét Nam, d6 1a
trieu dai cua vua Lé Thanh Tong (1460-1497). Dudi triéu dai thinh tri nay, nén
phap luat dude phat trién manh meé, rat nhiéu van ban phap luat da duge ban
hanh. Bo Quéc triéu Hinh luat cing dude ban hanh trong thoi gian nay trén co so
sua duvét lai nhung bo luat da ban hanh trong cac triéu vua Lé trude do. dong thoi
co bo sung thém nhiéu dieu khoan mdr. Theo cac hoe gia Nguyvén Ngoc Huy va
Yamamoto Tatsuno (Nhat) thi Lé Thanh Tong da sua duyveét lai cac bo luat ca dud
thot Lé Lot trl vi va ¢a bo Luat thu eaa Nguven Trai doi tén thanh Quoc triéu Hinh

luat dong thoi bo sung hon 44 diéu khoan mdi vao do [2.tr.17]. Vai s¢ bo sung va
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hoan thién nav. Quoc triéu hinh luat da dat té1 dinh cao cua ky thuat lap phap. na
dunyg chua dung nhiéu diém tién bo vuot han so val nén phap luat phong kién
phudng Pong dudng thoi. Nguyén nhan la do chiu anh huong cua nhing hoan canh
kinh té. xa hor trong gial doan nha nude phong kién thinh tri nhat, phan cing ¢o

su donyg vop Khong nho cua vi vua anh minh Lé Thanh Tang.

Trong giar doan tri vi caa vua L& Thanh Tong, chang ta con hiét dén hai ban
thu tich ¢o khae ¢ lién quan dén phap luat, d6 la cac cuon Thién nam Du ha tap
hao gom 100 quvén dude soan thao vao nam Hong Puc tha 14 (1483) va cuén Hong
Duc Thién Chinh Thu bao gom nhing quy dinh dude soan thao va ap dung dudi
thor vua Lé Thanh Tong mang nién hiéu Hong Diic [8.tr. 235-236]. Hai cudn sach
nay giup chunyg ta hiéu ré hon cac quy dinh trong Qude triéu hinh luat. Ngoai ra
trong sach Pai Viét Su Ky Toan Thu va Lich triéu Hién chuong Loai chi con khing
dinh vao nam 1471 L& Thanh Téng da ban hanh cuén Hoang Trieu Quan Ché

nhung hién nav khong con.

Can phal noi thém la, hé thong phap luat nha Lé hau nhu da duoe gia
nguven ké ta sau khi Lé Thanh Tong chét, cac vi vua sau nay hodc la con tre tudi
hoae triéu dinh nha Lé dd dén van suv vi bi 1an loat, cudp mat quyén luc hoi cac
thé luc nha Mac ré1 dén nha Trinh nén khong ¢o dieu kién ban hanh cac bo luat
mdi ciing nhu khong co y dinh thay d6i hé thong phap luat da co. Nhiéu hoc gia con
nhan dinh. ¢ac ban i Quéc triéu hinh luat ¢ cac tréu dai sau nay gan nhu giu
nguvén ban pgoe ban hanh thar Hong Duc [2. tr.71]. Mot ly do khace khién phap luat
thai ky sau nay it co su thay déi vi ban than Lé Thanh Tong da véu cau con chiu
minh khong dude phép sua doi lai phap luat. lam dao 1on mor dién chuong ché do.

néu khonyg sé pham tor bat hiéu [1.tr.454].
3. Két luan

Nhu vay, ¢6 thé khang dinh rang, Quéc triéu Hinh luat dudge hinh thanh qua
mot qua trinh xav dung ngay ti nhing nam dau nha Lé (thoi vua Lé Thai 16) va
dan dude hoan thién. Dén thoi ky tri vi cua vua Lé Thanh Tong trong khoanyg nién
hiéu Hong Dace (1470-1497), bo luat da dude hoan thién thém mot bude va dude ban
hanh vdr tén goi chinh thic nhu chung ta da biét la Qudc triéu Hinh luat. Bo luat
nay da co vi tri xing dang trong xa hoi duong thoi tham chi né con anh hudng
manh mé td1 nén phap luit cua cac triéu dai sau nay. Cang chinh vi lé dé trong
cuor Lich triéu Hién chudng Loai chi ciia Phan Huy Cha hodc trong Loi tua cua bo
Hoang Viét Luat Lé va ca trong dan gian c¢on nhic dén cai tén "Bé luat Hong Diic”

dé not tdr Quoce triéu Hinh luat.
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SEARCHING THE PROMULGATING AND COMPLETING PROCESS OF THE
LE CODE THROUGH THE ANCIENT DOCUMENTS OF VIETNAM

Nguvyen Quoc Viet
Faculty of Law

Vietnam National University, Hanoi

The Le Code 1s the most important achievement of the feudal legal history in
Vietnam. Analyzing and assessing the values and strong points of this Code are
related to defining accurately the period of time in which it was promulgated and
completed. Therefore, this article has examined the promulgating and completing
process of this Code through analyzing and comparing the historical materials in
the ancient documents of Vietnam.

The essay 1s divided in two parts. In the first part, after analyzing some
views about the promulgated time of this Code, the author argued that those views
are not accurate, and affirms that the Le Code was promulgated first at the
beginning of the Le Dynasty in 1428-1429. In the second part, the author analyzes
the completing process of this Code which was most completed during the
LeThanhTong Dynasty during the HongDuc period. Consequently, this Code 1s
also called the HongDuc one.



